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PREFACE 


No  apology  is  needed,  to  the  profession,  for  presenting 
them  with  a  second  edition  of  this  Digest.  The  first  edition 
made  its  appearance  just  before  the  commencement  of  the 
late  civil  war,  when  the  demand  for  legal  publications  was 
very  limited.  Inter  arma  silent  leges.  At  the  close  of  hos- 
tilities, so  much  of  the  first  edition  as  remained  on  hand 
was  destroyed  by  the  great  conflagration  in  Richmond  city, 
to  wit,  in  April,  1865.  Since  that  time  the  greater  part  of 
the  criminal  statutes  have  been  amended  and  re-enacted, 
new  statutes  passed,  and  several  volumes  of  decisions  of  the 
Supreme  Court  of  Appeals  have  been  published. 

Other  changes  have  been  made  necessary  by  the  new 
State  Constitution,  prefixed  to  the  work. 

While  this  edition  was  passing  through  the  press,  and  just 
after  the  last  chapter  had  been  printed,  the  Acts  of  1870- 
1871  were  published,  making  farther  changes  in  the  crimi- 
nal law,  particularly  in  the  chapters  on  *^  Trial  and  its  Inci- 
dents," and  the  "  Penitentiary ; "  and  a  law  has  been 
enacted  enlarging  the  jurisdiction  of  Justices  of  the  Peace. 
These  may  be  found  in  the  Addenda,  at  the  end  of  the 
work. 

The  subjects  in  this,  as  in  the  fii*st  edition,  were  alpha- 
betically arranged,  but  through  inadvertence  of  the  printers, 
this  arrangement  has  been  partially  altered.  The  alteration 
was  not  detected  in  time  to  hav^t  corrected. 

Some  valuable  forms  for  clerks  of  courts  in  swearing  and 
charing  juries  may  be  found  incorporated  with  the  notes, 
in  their  appropriate  places. 

JAMES  U.  MATTHEWS. 

TAPPAHAimocK,  June  15, 1871. 
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BILL  OP  RIGHT6  AND  DIVISION  OP  POWEBS. 


PREAMBLE. 


'Whereas,  the  delegates  and  representatiyes  of  the  good 
people  of  Virginia  in  Convention  assembled,  on  the  29th 
day  of  June,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  seventy-six,  reciting  and  declaring,  thatwhereacr 
Oeorge  the  Third,  E[ing  of  Great  Britain  and  Ireland  and 
Elector  of  Hanover,  before  that  time  entrusted  with  the  ex- 
ercise of  the  kingly  office  in  the  Government  of  Virginia, 
had  endeavored  to  pervert  the  same  into  a  detestable  and 
insupportable  tyranny,  by  putting  his  negative  on  laws  the 
mofit  wholesome  and  necessary  for  the  public  good ;  by  de- 
nying his  governors  permission  to  pass  laws,  of  immediate 
and  pressing  importance,  unless  suspended  in  their  operation 
for  his  assent,  and  when  so  suspended,  neglecting  to  attend 
to  them  for  many  years ;  by  refusing  to  pass  certain  other 
laws,  unless  the  persons  to  l^e  benefitted  by  them  would 
relinquish  the  inestimable  right  of  representation  in  the  Legis- 
lature ;  by  dissolving  legislative  assemblies  repeatedly  and 
continually,  for  opposing  with  manly  firmness,  his  invasions 
of  the  rights  of  the*people ;  when  dissolved,  by  refusing  to 
call  others  for  a  long  space  of  time,  thereby  leaving  the  po- 
litical system  without  any  legislative  head  ;  by  endeavoring 
to  prevent  the  population  of  our  country,  and  for  that  ^ur- 
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pose  obstracting  the  laws  for  naturalization  of  foreigners  ; 
by  keeping  among  us,  in  time  of  peace,  standing  armies  and 
ships  of  war ;  by  oflEecting  to  render  the  military  independent 
of  and  superior  to  the   civil  power ;  by  combining  with 
others  to  subject  us  to  a  foreign  jurisdiction,  giving  his  assent 
to  their  pretended  acts  of  legislation,  for  quartering  large 
bodies  of  armed  troops  among  us,  for  cutting  off  our  trade 
with  all  parts  of  the  world,  for  imposing  taxes  on  us  without 
our  consent,  for  depriving  us  of  the  benefit  of  tbe  trial  by 
jury,  for  transporting  us  beyond  the  seas  for  trial  for  pre- 
tended offences,  for  suspending  our  own  legislators,  and  de- 
claring themselves  invested  with  power  to  legblate  for  us  in 
all  cases  whatsoever ;  by  plundering  our  seas,  ravaging  our 
coasts,  burning  our  towns,  and  destroying  the  lives  of  our 
people ;  by  inciting  insurrection  of  our  fellow-subjects  with 
the  allurements  of  forfeiture  and  confiscation ;  by  prompting 
our  negroes  to  rise  in  arms  among  us — ^those  very  negroes 
whom,  by  an  inhuman  use  of  his  negative,  he  had  refused 
us  permission  to  exclude  by  law ;  by  endeavoring  to  bring  on 
tbe  inhabitants  of  our  frontiers  the  merciless  Indian  sav- 
ages, whose  known  rule  of  warfare  is  an  undistinguished 
destruction  of  all  ages,  sexes  and  conditions  of  existence  ; 
by  transporting  hither  a  large  army  of  foreign  mercenaries 
to  complete  the  work  of  death,  desolation  and  tyranny,  then 
already  begun,  with  circumstances  of  cruelty  and  perfidy 
unworthy  the  head  of  a  civilized  nation ;  by  answering  our 
repeated  petitions  for  redress  with  a  repetition  of  injuries  ; 
and  finally,  by  abandoning  the  helm  of  government  and  de- 
claring us  out  of  his  allegiance  and  protection  ;  by  which 
several  acts  of  misrule  the  government  of  this  country,  as 
before  exercised  under  the  Crown  of  Great  Britain,  was  to- 
tally dissolved — did,  therefore,  having  maturely  considered 
the  premises,  and  viewing  with  great  concern  the  deplorable 
condition  to  which  this  once  happy  country  would  be  reduced 
unless  some  regular,  adequate  mode  of  civil  policy  should 
be  speedily  adopted,  and  in  compliance  with  the  recommen- 
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dation  of  the  General  Congreae,  ordain  and  declare  a  form 
of  Gtovemment  of  Virginia. 

And  whereas,  a  Convention  held  on  the  first  Monday  in 
October,  in  the  year  one  thousand  eight  hundred  and  twen- 
ty-nine, did  propose  to  the  people  of  this  Commonwealth  an 
amended  Cx)nstitution,  or  form  of  government,  which  was 
ratified  by  them :. 

And  whereas,  the  General  Assembly  of  Virginia,  by  an 
ect  passed  on  the  fourth  of  March,  in  the  year  one  thousand 
«ight  hundred  and  fifty,  did  provide  for  the  election,  by  the 
people,  of  delegates  to  meet  in  general  Convention,  to  con- 
sider, discuss  and  propose  a  new  Constitution,  or  alterations 
and  amendments  to  the  existing  Constitution  of  this 
•Commonwealth ;  and  by  an  act  passed  on  the  thirteenth 
of  March,  in  the  year  one  thousand  eight  hundred  and  fifty- 
one,  did  further  provide  for  submitting  the  same  to  the  people 
for  ratification  or  rejection ;  and  the  same  having  been  sub- 
mitted accordingly,  was  ratified  by  them  : 

And  whereas,  the  General  Assembly  of  Virginia,  by  an 
act  passed  on  the  twenty-first  day  of  December,  in  the  year 
one  thousand  eight  hundred  and  sixty-three,  did  provide  for 
the  election,  by  the  people,  of  delegates  to  meet' in  general 
Oonvention  to  consider,  discuss  and  adopt  alterations  and 
Amendments  to  the  existing  Constitution  of  this  Common- 
wealth, iihe  delegates  so  assembled,  did,  therefore,  having 
maturely  considered  the  premises,  adopt  a  revised  and 
amended  Constitution  as  the  form  of  government  of  Vir- 
ginia: 

And  whereas,  the  Congress  of  the  United  States  did,  by 
an  act  passed  on  the  second  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  sixty-seven,  and  entitled,  ''An 
act  to  provide  for  the  more  efficient  government  of  the  rebel 
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States/'  and  by  acts  snpplemeQtary  thereto,  passed  on  the 
twenty-third  day  of  March ,  and  the  nineteenth  day  of  July 
in  the  year  one  thousand  eight  hundred  and  sixty-seven, 
provide  for  the  election,  by  the  people  ot'  Virginia,  qualified 
to  vote  under  tiie  provisions  of  said  acts,  of  delegates  to 
meet  in  Convention  to  frame  a  Constitution,  or  form  of  gov* 
emment  for  Yir^nia,  in  conformity  with  said  acts ;  and  by 
the  same  acts  did  further  provide  for  the  submitting  of  sucb 
Constitution  to  the  qualified  voters  for  ratification  or  rejection  : 

We,  therefore,  the  delegates  of  the  good  people  of  Vir- 
ginia, elected,  and  in  Convention  assembled,  in  pursuance 
of  said  acts^  invoking  the  favor  and  guidance  of  Almighty 
God,  do  propose  to  the  people  the  following  Constitution 
and  form  of  government  for  this  Commonwealth : 

ARTICLE  I. 

BILL      OF      RIOiETS. 

A  Dbclaration  OF  Rights,  made  by  the  Representatives  of  the 
good  people  of  Virginia^  assembled  in  full  and  free  Convene 
tion^  which  rights  do  pertain  to  them  and  their  posterity^  as  the 
basis  and  fotmdation  of  Oovemment. 

1.  That  all  men  are  by  nature  equally  free  and  independ- 
ent,  and  have  certain  inherent  rights,  of  which,  when  they 
enter  into  a  state  of  society,  they  cannot,  by  any  compact, 
deprive  or  divest  their  posterity  ;  namely,  the  enjoyment  of 
life  and  liberty,  with  the  means  of  acquiring  and  possessing 
property,  and  pursuing  and  obtaining  happiness  and  safety.  - 

2.  That  this  State  shall  ever  remain  a  member  of  the 
United  States  of  America,  and  that  the  people  thereof  are 
part  of  the  American  nation,  and  that  all  attempts,  from 
whatever  source  or  upon  whatever  pretext,  to  dissolve  said 
Union  or  to  sever  said  nation,  are  unauthorized,  and  ought 
to  be  resisted  with  the  whole  power  of  the  State. 
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8.  That  the  Constitation  of  the  United  StateSy  and  the 
laws  of  CongresB  passed  in  pursuance  thereof,  constitute  the 
supreme  law  of  theland,  to  which  paramount  allegiance  and 
obedience  are  due  from  every  citizen,  anything  in  the  Con- 
stitution, ordinances  or  laws  of  any  State  to  the  contrary 
notwithstanding; 

4.  That  all  power  is  vested  in,  and  consequently  derived 
from,  the  people ;  that  magbtrates  are  their  trustees  and 
servants,  and  at  all  times  amenable  to  them. 

5.  That  government  is,  or  ought  to  be,  instituted  for  the 
common  benefit,  protection  and  security  of  the  people,  nation 
or  3ommuni1y ;  of  all  the  various  modes  and  forms  of  gov- 
ernment, that  is  best  which  is  capable  of  producing  the 
greatest  degree  of  happiness  and  safety,  and  is  most  effectually 
secured  against  the  danger  of  maladministration  ;  and  that 
when  any  government  shall  be  (ound  inadequate  or  contrary 
to  the  purposes,  a  majority  of  the  community  hath  an  indu- 
bitable, inalienable  and  indefeasible  right  to  reform,  alter  or 
abolish  it,  in  such  manner  as  shall  be  judged  most  conducive 
to  the  public  weal. 

6.  That  no  man,  or  set  of  men,  are  entitled  to  exclusive 
or  separate  emoluments  or  privileges  from  the  community 
but  in  consideration  of  public  services ;  which,  not  being 
descendible,  neither  ought  the  ofEices  of  magistrates,  legis- 
lator or  judge  to  be  hereditary. 

7.  That  the  legislative,  executive  and  judicial  powers 
should  be  separate  and  distinct;  and  that  the  members 
thereof  may  be  restrained  from  oppression,  by  feeling 
and  participating  the  burthens  of  the  people,  they  should, 
at  fixed  periods,  be  reduced  to  a  private  station,  return  into 
that  body  from  which  they  were  originally  taken,  and  the 
vacancies  be  supplied  by  irequent,  certain  and  regular  elec- 
tions, in  which  all  or  any  part  of  the  former  members  to  be 
again  eligible  or  ineiigible,  as  the  laws  shall  direct. 

8.  That  all  elections  ought  to  be  free,  and  that  all  men, 
having  sufficient  evidence  of  permanent  common  interest 
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withy  and  attachmept  to,  the  oommunityy  have  the  right  of^ 
suffrage,  and  cannot  be  taxed  or  deprived  of  their  property 
for  public  usee,  without  their  own  consent,  or  that  of  their- 
representativeB  so  elected,  nor  bound  by  any  law  to  wlucli 
they  have  not  in  like  manner  assented,  for  the  public  good» 

9.  That  all  power  of  suspending  laws,  or  the  execution  of 
laws  by  any  authority,  without  consent  of  the  representa- 
tives of  the  people,  is  injurious  to  their  rights,  and  ought 
not  to  be  exercised. 

10.  That,  in  all  capital  or  criminal  prosecutions,  a  mam 
hath  a  right  to  demand  the  cause  and  nature  of  his  accusa* 
tions,  to  be  confronted  with  the  accusers  and  witnesses,  to 
call  for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an 
impartial  jury  of  his  vicinage,  without  whose  unanimoua* 
consent  he  cannot  be  found  guilty ;  nor  can  he  be  compelled 
to  give  evidence  against  himself ;  that  no  man  be  deprived 
of  his  liberty,  except  by  the  law  of  the  land  or  the  judg- 
ment of  his  peers. 

.  11.  That  excessive  bail  ought  not  to  be  requil^,  nor  ex- 
cessive fines  imposed,  nor  cruel  and  unusual  punishment 
inflicted.  > 

12.  That  general  warrants,  whereby  an  officer  or  mes- 
senger may  be  commanded  to  search  suspected  places  without 
evidence  of  a  fact  committed,  or  to  seize  any  person  or  per- 
sons not  named,  or  whose  offence  is  not  particularly  de- 
scribed and  supported  by  evidence,  are  grievous  and  op- 
pressive, and  ought  not  to  be  granted. 

IS.  That  in  controversies  respecting  property,  and  in  suits^ 
between  man  and  man,  the  trial  by  jury  is  preferable  to  any 
other,  and  ought  to  be  held  sacred. 

14.  That  the  freedom  of  the  press  is  one  of  the  greatest 
bulwarks  of  liberty,  and  can  'never  be  restrained  but  by 
despotic  governments,  and  any  citizen  may  speak,  write  and 
publish  his  sentiments  on  all  subjects,  being  responsible  for 
the  abuse  of  that  liberty. 

15.  That  a  well-regulated  militia,  composed  of  the  bodjp^ 


CONSTITUTION  OF  VIRGINIA.  19 

of  the  people,  trained  to  anuB,  is  the  proper,  natural  and 
safe  defence  of  a  free ,  State ;  that  standing  armies,  in  time 
of  peace,  should  be  avoided  as  dangerous  to  liberty,  and 
that  in  all  cases  the  military  should  be  under  strict  subordi^ 
nation  to,  and  governed  by,  the  civil  power. 

16.  That  the  people  have  a  right  to  uniform  government ; 
and,  therefore,  that  no  government  separate  from,  or  inde- 
pendent of,  the  Government  of  Virginia,  ought  to  be  erected 
or  established  within  the  limits  thereof. 

17.  That  no  free  government,  or  the  blessings  of  liberty, 
can  be  preserved  to  any  people  but  by  a  firm  adherence  to 
justice,  moderation  ten^erance  and  virtue,  and  by  a  frequent 
recurrence  to  fundamental  principles. 

18.  That  religion,  or  the  duty  which  we  owe  to  our 
Creator,  and  the  manner  of  discharging  it,  can  be  directed 
only  by  reason  and  conviction,  not  by  force  or  violence  ;  and, 
therefore,  all  men  are  equally  entitled  to  the  free  exercise  of 
religion  according  to  the  dictates  of  conscience ;  and  that  it 
ie  the  mutual  duty  of  all  to  practice  Christian  forbearance, 
love  and  charity  towards  each  other. 

19.  That  neither  slavery  nor  involuntary  servitude,  except 
as  lawful  imprisonment  may  constitute  such,  shall  exist 
within  this  State. 

20.  '^  That  all  citizens  of  the  State  are  hereby  declared  to 
possess  equal  civil  and  political  rights  and  public  privileges.^ 

21.  The  rights  enumerated  in  this  Bill  of  Eights  shall  not 
be  construed  to  limit  other  rights  of  the  people  not  therein 
expressed. 

The  declaration  of  the  political  rights  and  privileges  of 
the  inhabitants  of  this  State  is  hereby  declared  to  be  a  part 
of  ihe  Constitution  of  this  Commonwealth,  and  shall  not 
be  violated  on  any  pretence  whatever. 
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ARTICLE  n. 

DIVISION      OF     POWERS. 

'  The  Legislative,  Executive  and  Jodiciary  Departments 
shall  be  separate  and  distinct,  so  that  neither  exercise  the 
powers  properly  belonging  to  either  of  the  others ;  nor  shall 
any  perso.i  exercise  the  power  of  more  than  one  of  them  at 
the  same  time,  except  as  hereinafter  provided. 

ARTICLE  m. 

ELECTIVE  FRANCHISE  AND  QUALIFICATIONS  FOR  OFFICE.  ■ 

Section  1.  Every  male  citizen  of  the  United  States,  twen- 
ty-one years  old,  who  shall  have  been  a  resident  of  this  State 
twelve  months,  and  of  the  county,  city  or  town  in  which  he 
shall  offer  to  vote  three  months  next  preceding  any  election, 
shall  be  entitled  to  vote  upon  all  questions  submitted  to  the 
people  at  such  election :  Provided,  That  no  officer,  soldier, 
seaman  or  marine  of  the  United  States  army  or  navy  shall 
be  considered  a  resident  of  this  State  by  reason  -of  being 
stationed  therein :  And  provided  also,  Tbat  the  following 
persons  shall  be  excluded  from  voting : 

1st.  Idiots  and  lunatics. 

2d.  Persons  convicted  of  bribery  in  any  election,  embez- 
zlement of  public  fands,  treason  or  felony. 

8d.  No  person  who,  while  a  citizen  of  this  State,  has, 
since  the  adoption  of  this  Constitution,  fought  a  duel  with 
a  deadly  weapon,  sent  or  accepted  a  challenge  to  fight  a  duel 
with  a  deadly  weapon,  either  withih  or  beyond  the  boundaries 
of  this  State,  or  knowingly  conveyed  a  challenge,  or  aided  or 
assisted  in  any  manner  in  fighting  a  duel,  shall  be  allowed 
to  vote  or  hold  any  office  of  honor,  profit  or  trust,  under 
this  Constitution. 

Sec.  2.  All  elections  shall  be  by  ballot,  and  all  persons 
entitled  to  vote  shall  be  eligible  to  any  office  within  the  gift 
of  the  people,  except  as  restricted  in  this  Constitution. 
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Sec.  8.  All  persons  entitled  to  vote  and  hold  office,  and 
none  others  shall  be  eligible  to  sit  as  jurors. 

Bec.  4.  The  General  Assembly  shall,  at  its  first  session 
under  this  Constitution,  enact  a  general  registration  law  ; 
and  every  person  offering  or  appl^^ng  to  register  shall  take 
and  subscribe,  before  the  officer  charged  with  making  a  reg- 
istration of  voters,  the  following  oath  : 

**I ,  do  solemnly  swear  (or  affirm)  that  I  am  not 

disqualified  from  exercising  the  right  of  suffrage  by  the 
-Constitution  framed  by  the  Convention  which  assembled  m 
the  city  of  Richmond  on  the  third  day  of  December,  1867, 
and  that  I  will  support  and  defend  the  same  to  the  best  of 
my  ability." 

Sjbc  5.  No  voter,  during  the  time  of  holding  any  election 
at  which  he  is  entitled  to  vote,  shall  be  compelled  to  perform 
mUitary  service,  except  in  time  of  war  or  public  danger,  to 
work  upon  public  roads,  or  to  attend  any  court  as  suitor, 
Juror  or  witness ;  and  no  voter  shall  be  subject  to  arrest, 
under  any  civil  process  during  bis  attendance  at  elections, 
or  in  going  to  or  returning  from  them. 

OATH  OP  OFFICE. 

Sec.  61  All  persons,  before  entering  upon  the  discharge 
t)f  any  function  as  officers  of  this  State,  must  take  and  sub- 
scribe the  following  oath  or  affirmation  : 

**  I ,  do  solemnly  swear  (or  affirm)  that  I  will  sup- 
port and  muntaln  the  Constitution  and  laws  of  the  United 
States,  and  the  Constitution  and  laws  of  the*  State  of 
Virginia ;  that  I  recognize  and  accept  the  civil  and  political 
equality  of  all  men  before  the  law,  and  that  I  will  faithfully 

perform  the  duty  of to  the  best  of  my  ability.     So 

help  me  God." 
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ARTICLE  IV. 

EXECUTIVE  DEPARTMENT. 
eOVBRNOB. 

Section  1.  The  chief  executive  power  of  this  Common-^ 
-wealth  shall  be  vested  in  a  Governor.  He  shall  hold  office 
for  a  term  of  four  years,  to  commence  on  the  first  day  of 
January  next  succeeding  his  election,  and  be  ineligible .  to 
the  same  office  for  the  term  next  succeeding  that  for  which 
he  was  elected,  and  to  any  other  office  during  his  term  oi 
service. 

Sec.  2.  The  Oovemor  shall  be  elected  by  the  voters  at  the 
times  and  places  of  choosing  members  of  the  General  As* 
sembly.    Returns  of  elections  shall  be  transmitted,  under 
seal,  by  the  proper  officers,  to  the  Secretary  of  the  Common- 
wealth, who  shall  deliver  them  to  the  Speaker  of  the  House 
of  Delegates,  on  the  first  day  of  the  next  session  of  the 
General  Assembly.    The  Speaker  of  the  Qouse  of  Dele- 
gates shall,  within  one  week  thereafter,  in  presence  of  a 
majority  of  the  Senate  and  House  of  Delegates,  open  the 
said  returns,  and  the  votes  shall  then  be  counted.     Tbe 
person  having  the  highest  number  of  votes  shall  be  declared 
elected ;  but  if  two  or  more  shall  have  the)iighest  and  equal 
number  of  votes,  one  of  them  shall  be  chosen  Governor  by 
the  joint  vote  of  the  two  Houses  of  the  General  Assembly. 
Contested  elections  for  Governor  shall  be  decided  by  a  liKe 
vote,  and  the  mode  of  proceeding  in  such  cases  shall  be 
prescribed  by  law. 

Sbo.  8.  TSo  person,  except  a  citizen  of  the  United  States,, 
shall  be  eligible  to  the  office  of  Governor ;  and  if  such  per- 
son be  of  foreign  birth,  he  must  have  been  a  citizen  of  the 
United  States  for  ten  years  next  preceding  his  election ;  nor 
shall  any  person  be  eligible  to  that  office  unless  he  shall  have 
attained  the  age  of  thirty  years,  and  have  been  a  resident  of 
this  State  for  three  years  next  preceding  his  election. 
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Sbg.  4.  The  Governor  shall  reside  at  the  seat  of  govem- 
ment ;  shall  receive  five  thousand  dollars  for  each  year  of 
his  Bervice,  and  while  in  office  shall  receive  no  other  emolu- 
ment from  this  or  any  other  government. 

8bo.  5.  He  shall  take  care  that  the  laws  be  faithfully  exe-- 
eated ;  communicate  to  the  General  Assembly,  at  every  ses- 
sion»  the  condition  of  the  Commonwealth  :  recommend  to* 
their  consideration  such  measures  as  he  may  deem  expedient, 
and  convene  the  General  Assembly,  on  application  of  two- 
thirds  of  the  members  of  both  Houses  thereof,  or  when,  in 
in  his  opinion,  the  interest  of  the  Commonwealth  may  re- 
quire it    He  shall  be  Commander-in-Chief  of  the  land  and 
naval  forces  of  the  State  ;  have  power  to  embody  the  militia 
to  repel  invasion,  suppress  insurrection  and  enforce  the  exe- 
cution of  the  laws ;  conduct,  either  in  person  or  in  such 
other  manner  as  shall  be  prescribed  by  law,  all  intercourse 
with  other  and  foreign  States  ;  and,  during  the  recess  of  the 
General  Assembly,  to  fill  pro  tempore  all  vacancies  in  those 
offices  for  which  die  Constitution  and  laws  make  no  provis- 
ion ;  but  his  appointments  to  such  vacancies  shall  be  by  com- 
missions,  to  expire  at  the  end  of  thirty  days  after  the  com* 
mencement  of  the  next  session  of  the  General  Assembly.  He 
abaU  have  power  to  remit  fines  and  penalties  in  such  cases  and 
under  such  rulea  and  regulations  as  may  be  prescribed  by  law, 
and  except  when  the  prosecution  has  been  carried  on  by  the- 
House  of  Delegates,  to  grant  reprieves  and  pardons  after 
conviction  ;  to  remove  political  disabilities  consequent  upon 
conviction  for  offences  committed  prior  or  subsequent  to  the 
adoption  of  this  Constitution,  and  to  commute  capital  pun. 
ishment ;  but  he  shall  communicate  to  the  General  Assem- 
bly, at  each  session,  the  particulars  of  every  case  of  fine  or 
penalty  remitted,   of  reprieve  or  pardon  granted,  and  of 
punishment  commuted,  with  his  reasons  for  remitting,  grant- 
ing or  commuting  the  same. 

Shc.  6.  He  may  require  information  in  writing  from  the 
cffioers  in  the  Executive  Department  upon  any  subject  rela- 
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ting  to  tiie  daties  of  their  respective  offices ;  and  may  also 
require  the  opinion ,  in  writing,  of  the  Attorney-General 
upon  any  qaestion  of  law  connected  with  his  official  daties. 

Bec.  7.  Commissions  and  grants  shall  run  in  the  name  of 
the  Commonwealth  of  Virginia,  and  he  attested  by  the  Gh)v- 
ernor,  with  the  seal  of  the  Commonwealth  annexed. 

Sbc.  8.  Every  bill  which  shall  have  passed  the  Senate  and 
House  of  Delegates,  and  every  resolution  requiring  the 
assent  of  both  branches  of  the  General  Assembly,  shall, 
before  it  becomes  a  law,  be  presented  to  the  Governor ;  if 
he  approve,  he  shall  sign  it ;  but  if  not,  he  shall  return  it, 
with  his  objections,  to  the  House  in  which  it  shall  have  ori* 
ginated,  who  shall  enter  the  objections  at  large  on  their 
Journal,  and  proceed  to  reconsider  it     If,  after  such  con- 
sideration, two-thirds  of  the  members  present  shall  agree  to 
pass  the  bill  or  joint  resolution,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  House,  by  which  it  shall 
likewise  be  reconsidered,  and  if  approved  by  two-thirds  of 
all  the  members  present  it  shall  become  a  law,  notwithstand- 
ing the  objections  of  the  Governor.     But  in  all  such  cases 
the  votes  of  both  Houses  shall  be  determined  by  ayes  and 
noes,  and  the  names  of  the  members  voting  for  and  against 
the  bill  or  joint  resolution,  shall  be  entered  on  the  Journal 
of  each  House  respectively.     If  any  bill  or  resolution  shall 
not  be  returned  by  the  Governor  within  five  days  (Sundays 
excepted)  after  it  shall  have  been  presented  to  him,  the  same 
shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless 
the  Legislature  shall,  by  their  acyournment,  prevent  its 
return,  in  which  case  it  shall  not  be  a  law. 

LIEUTENANT-GOVERNOR. 

Sec.  9.  A  Lieutenant-Governor  shall  be  elected  at  the 
same  time  and  for  the  same  term  as  the  Governor,  and 
Ms  qualification  and  the  manner  of  his  election,  in  all 
respects,  shall  be  the  same. 
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Sec.  10.  In  case  of  the  removal  of  the  Governor  from 
office,  or  of  bis  death,  failure  to  qualify,  resignation,  remo* 
val  from  the  State,  or  inability  to  discbarge  the  powers  and 
duties  of  tb6  office,  the  said  office,  with  its  compensation, 
shall  devolve  npon  the  Lientenant7Governor ;  and  the  Gen- 
eral Assembly  shall  provide  by  law  for  tbe  discharge  of  the 
^Executive  functions  in  other  necessary  cases. 

Sec.  11.  The  Lieutenant-Governor  shall  be  President  of 
fhe  Senate,  but  shall  have  no  vote  except  in  case  of  an  equal 
division ;  and  while  acting  as  such,  shall  receive  a  compen- 
sation equal  to  that  allowed  to  the  Speaker  of  the  House  of 
Delegates. 

8BCREXABY  OF  THE  COMMONWEALTH,  TBEASURER  AND  AUDITOB. 

Sec.  12.  A  Secretary  of  the  Commonwealth,  Treasurer 
and  Auditor  of  Public  Accounts,  shall  be  elected  by  the 
joint  vote  of  the  two  Houses  of  the  General  Assembly,  and 
continue  in  office  for  the  term  of  two  years,  unless  sooner 
relieved.    Tbe  salary  of  each  shall  be  determined  by  law. 

Sec.  13.  The  Secretary  shall  keep  a  record  of  the  official 
acts  of  the  Governor,  which  shall  be  signed  by  the  Gtovemor 
and  attested  by  the  Secretaiy  ;  and  when  required,  he  shall 
lay  tbe  same,  and  any  papers,  nunutes  and  vouchers  pertain- 
ing to  his  office,  before  either  House  of  the  General  Assem- 
bly ;  and  shall  perform  such  other  duties  as  may  be  pre- 
scribed by  law.  All  fees  received  by  the  Secretary  shall  be 
paid  into  the  treasury. 

Sec.  13.  The  powers  and  duties  of  the  Treasurer  and 
Auditor  shall  be  such  as  now  are,  or  may  be,  hereafter  pre- 
scribed by  law. 

Seo.  15.  There  may  be  established  in  the  office  of  the  ' 
Secretary  of  State,  a  Bureau  of  Statistics  and  a  Bureau  of 
Agricultural  Chemistry  and  Geology,  under  such  regulations 
as  may  be  prescribed  by  law. 

Sec.  16.  The  General  Assembly  shall  have  power  to  estab- 
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UbIi  a  Barean  of  Agriculture  and  Immigratioiiy  under  such 
regulations  as  may  be  prescribed. 

BOABD  OP  PUBLIC  WORKS. 

Skc.  17.  There  shall  be  a  Beard  of  Public  Works,  to 
consist  of  the  Governor,  Auditor  and  Treasurer  of  the  Com- 
monwealth, under  such  regulations  as  may  be  prescribed  by 
law. 

ARTICLE  V. 

LEOISLATIYE  DEPARTMENT. 

Section  1.  The  legislatiye  power  of  this  Commonwealth 
shall  be  vested  in  a  General  Assembly,  which  shall  consist 
of  a  Senate  and  Uouse  of  Delegates. 

Sec.  2.  The  Hou^e  of  Delegates  shall  be  elected  biennially 
by  the  voters  of  the  several  cities  and  counties  on  the 
Ttiesday  succeeding  the  first  Monday  in  November,  and  shall 
^be  distributed  and  apportioned  as  follows  : 


District  No.     1.  Accomac  ahaU  hare  two  delegates. 

2.  Albemarle  ahaU  have  three  delegates. 
8.  Amelia  ahaU  have  one  delegate. 
4.  Alexandria  shall  have  two  delegates. 
6.  Amherst  shaU  haye  two  delegates. 

6.  Appomattox  shaU  have  one  delegate. 

7.  Alleghany  and  Craig  shall  haye  one  delegate. 

8.  Angosta  shall  haye  three  delegates. 

9.  Bath  and  Highland  shaU  haye  one  delegate. 

10.  Bedford  shall  haye  three  delegates. 

11.  Bland  shaU  haye  one  delegate. 

12.  Botetourt  shall  haye  one  delegate. 
18.  Brunswick  shall  haye  one  delegate. 

<'        ^*      14.  Buckingham  shaU  haye  two  delegates. 
**       "      16.  Buchanan  and  Wise  shaU  haye  one  delegate. 
*'        <'      16.  CampbeU  shaU  haye  three  delegates. 
'*'      "      17.  Caroline  shaU  haye  two  delegates. 
'^        **      18.  CarroU  ahaU  haye  one  delegate. 
^*       ^*      19.  Charles  Citj  shaU  haye  one  delegate. 
20.  Charlotte  shaU  haye  two  delegates. 
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21.  Chesteifield  and  Powhatan  shall  have  three  delegates. 

22.  Cumberland  shall  have  one  delegate. 
28.  Culpeper  shall  have  one  delegate. 

24.  Clarke  shall  have  one  delegate. 

25.  Dinwiddle  shall  have  one  delegate. 

26.  Elizabeth  City  and  Warwick  shall  have  two  delegates. 

27.  Essex  shall  have  one  delegate. 

28.  Fauquier  shall  have  two  delegates. 


<*      29.  Fairfax  shall  have  one  delegate. 
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30.  Floyd  shall  hare  one  delegate. 

31.  Franklin  shall  hare  two  delegates. 

32.  Fluvanna  shall  have  one  delegate. 
**        "      83.  Frederick  shall  have  one  delegate. 

34.  GUes  shall  have  one  delegate. 

35.  Goochland  shall  have  one  delegate. 

86.  Greenesv^lle  shall  have  one  delegate. 

87.  Greene  shall  have  one  delegate. 
38.  Gloucester  shall  have  one  delegate. 
89.  Grayson  shall  have  one  delegate. 

"        "      40.  Halifax  shall  have  three  delegates. 
"        "      41.  Hanover  shall  have  two  delegates. 
^'        ^'     42.  Henrico  andRichmond  city  shallhave  eight  delegates. 
^'        '^      48.  Henry  shall  have  one  delegate. 
«        «      44.  Isle  of  Wight  shall  have  one  delegate. 
<<        "     45.  James  aty  and  the  dty  of  Williamsburg  shall  have 

one  delegate. 

46.  King  &  Queen  shall  have  one  delegate. 

47.  King  WiUlam  shall  have  one  delegate. 

48.  King  George  shall  have  one  delegate. 

49.  Lancaster  shall  have  one  delegate. 

50.  Lee  shall  have  one  delegate. 

51.  Louisa  shall  have  two  delegates. 

52.  Lunenburg  shall  have  one  delegate. 
<'        "      53.  Loudoun  shall  have  two  delegates. 
**        ''      54.  Matthews  shall  have  one  delegate. 
'*        ''     55.  Madison  shall  have  one  delegate. 
**        '*     66.  Mecklenburg  shall  have  two  delegates. 
^'        ''      57.  Middlesex  shall  have  one  delegate. 
**        '^      68.  Montgomeiy  shall  have  4me  delegate. 
**        "      59.  Nansemond  shall  have  one  delegate. 
**        ^*      60.  New  Kent  shall  have  one  delegate. 
*^        *'      61.  Norfolk  comity  and  the  ci^  of  Portsmouth  shallhave 

three  delegates.  ^ 

^'        "      62.  Norfolk  dty  shall  have  two  delegates. 
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<^  **  63.  Nelson  Bball  liare  one  delegate. 

**  **  64.  Nottoway  shall  have  one  delegate. 

**  <'  65.  Northampton  shall  have  one  delegate. 

<<  **  66.  Northumberland  shall  have  one  delegate. 

<<  «  67.  Orange  shall  have  one  delegate. 

'*  "  68.  Patrick  shall  have  one  delegate. 

**  **  69.  Page  shall  have  one  delegate. 

*'  <'  70.  Pittsylvania  shall  have  four  delegates. 

"  "  71.  Petersburg  city  shall  have  two  delegates. 

"  «  72.  Prince  Edward  shall  have  one  delegate. 

*'  *'  78.  Prince  Qeorge  shall  have  one  delegate. 

<<  <*  74.  Prince  William  shall  have  one  delegate. 

"  <<  76.  Pulaski  shall  have  one  delegate. 

<<  "  76.  Princess  Anne  shall  have  one  delegate. 

**  <<  77.  Rappahannock  shall  have  one  delegate. 

**  "  78.  lUchmond  county  shall  have  one  delegate. 

<<  •<  79.  Rockingham  shall  have ^wo  delegates. 

*^  "  80.  Rockbridge  shall  have  two  delegates. 

*^  '^  81.  Roanoke  shall  have  one  delegate. 

"  ^'  82.  Russell  shall  have  one  delegate. 

"  '<  88.  Shenandoah  shall  have  one  delegate. 

*^  '^  84.  Smyth  shall  have  one  delegate. 

*^  ''  85.  Southampton  shall  have  one  delegate. 

**  "  86.  Scott  shall  have  one  delegate. 

*^  "  87.  Surry. shall  have  one  delegate. 

**  "  88.  Stafford  shall  have  one  delegate. 

"  *'  89.  Sussex  shall  have  one  delegate. 

**  ^'  90.  Spotsylvania  shall  have  one  delegate. 

«  •<  91.  Tazewell  shall  have  one  delegate. 

«  «  92.  Washington  shall  have  two  delegates. 

"  «  98.  Warren  shall  have  one  delegate. 

"  <^  94.  Westmoreland  shall  have  one  delegate. 

'<  **  95.  Wythe  shall  have  one  delegate. 

"  **  96.  York  shall  have  one  delegate. 

Sbc.  3  The  senators  sLall  be  elected  for  the  term  of  four 
years,  for  the  election  of  whom  the  counties,  cities,  and 
towns  shall  be  divided  into  not  more  than  (40)  forty  districts. 
Each  county,  city  and  town  of  the  respective  districts,  at 
the  time  of  the  first  election  of  its  delegate  or  delegates 
under  this  Constitution,  shall  vote  for  one  or  more  senators. 
The  senators  first  elected  under  this  Constitution  in  districts 
bearing  odd  numbers,  shall  vacate  their  offices  at  the  end  of 
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two  years,  and  those  elected  in  dstricts  bearing  even 
numbers  at  the  end  of  four  years ;  and  vacancies  occorring 
by  expiration  of  term  shall  be  filled  by  the  election  of  sena- 
tors for  the  fall  term. 

The  following  shall  constitute  the  senatorial  districts  : 

Alexandria,  Fairfax,  Loudoun,  shall  fonn  the  first  dis- 
irict  and  be  entitled  to  two  senators. 

Fauqi^er,  Sappahannock,  and  Prince  William  shall  form 
the  second  district  and  be  entitled  to  one  senator. 

Onmge,  Culpeper  and  Madison  shall  form  the  third  dis- 
trict and  be  entitled  to  one  senator. 

Stafford,  Spotsylvania  and  Louisa  shall  form  the  fourth 
district  and  be  entitled  to  one  senator. 

Fluvanna,  Goochland  and  Powhatan  shall  form  the  fifth 
district  and  be  entitled  to  one  senator. 

Albemarle  and  Greene  shall  form  the  sixth  district  and 
be  entitled  to  one  senator. 

Bucldngham  and  Appomattox  shall  form  the  seventh  dis- 
trict and  be  entitled  to  one  senator. 

Kelson  and  Amherst  shall  form  the  eljghth  district  and  be 
•entitled  to  one  senator. 

Franklin  and  Henry  shall  form  the  ninth  district  and  be 
•entitled  to  one  senator. 

Pittsylvania  shall  form  the  tenth  district,  and  be  entitled 
to  one  senator. 

Campbell  shall  form  the  eleventh  district  and  be  entitled 
to  one  senator. 

Bedford  shall  form  the  twelfth  district  and  be  entitled  to 
<one  senator. 

Hali&x  shall  form  the  thirteenth  district  and  be  entitled 
to  one  senator. 

Charlotte  and  Prince  Edward  shall  form  the  fourteenth 
district  and  be  entitled  to  one  senator. 

Mecklenburg  shall  form  the  fifteenth  district  and  be  enti- 
tled to  one  senator. 
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Elng  George,  Westmoreland,  Richmond,  Northumber- 
land and  Lancaster  shall  form  the  sixteenth  district  and  be 
entifled  to  one  senator. 

Caroline,  Essex  and  King  William  shall  form  the  seven- 
teenth district  and  be  entitled  to  one  senator.    . 

Gloucester,  Middlesex,  Matthews  and  King  k  Queen  shall 
form  the  eighteenth  district  and  be  entitled  to  one  senator. 

Richmond  city  and  Henrico  shall  form  the  nineteenth  dig- 
trict  and  be  entitled  to  three  senators. 

Norfolk  city  and  Princess  Anne  county  shall  form  the 
twentieth  district  and  be  entitled  to  one  senator. 

Norfolk  county  and  the  city  of  Portsmouth  shall  form  the 
twenty-first  district  and  be  entitled  to  one  senator. 

Nansemond,  Southampton  and  Isle  of  Wight  shall  form 
the  twenty-second  district  and  be  entitled  to  one  senator. 

Greenesville,  Dinwiddle  and  Sussex  shall  form  the  twenty- 
third  district  and  be  entitled  to  one  senator. 

Surry,  York,  Warwick  and  Elizabeth  City  shall  form  the 
twenty-fourth  district  and  be  entitled  to  one  senator. 

Brunswick  and  Lunenburg  shall  form  the  twenty-fifth 
district  and  be  entitled  to  one  senator. 

Chesterfield  and  Prince  George  shall  form  the  twenty- 
sixth  district  and  be  entitled  to  one  senator. 

The  city  of  Petersburg  shall  form  the  twenty-seventh  dis- 
trict and  be  entitled  to  one  senator. 

Accomac  and  Northampton  shall  form  the  twenty-eighth 
district  and  be  entitled  to  one  senator. 

Hanover,  New  Kent,  Charles  City  and  James  City  shall 
form  the  twenty-ninth  district  and  be  entitled  to  one  senator. 

Cumberland,  Amelia  and  Nottoway  shall  form  the 
thirtieth  district  and  be  entitled  to  one  senator. 

Frederick,  Clarke  and  Shenandoah  shall  form  the  thirty- 
first  district'  and  be  entitled  to  one  senator. 

Page,  Warren  and  Rockingham  shall  form  the  thirty- 
second  district  and  be  entitled  to  one  senator. 
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Highland  and  Augusta  shall  form  the  thirty-third  iistrict 
and  be  entitled  to  one  senator. 

Rockbridge,  Bath  and  Alleghany  shall  form  the  thirty- 
fourth  district  and  be  entitled  to  one  senatjor. 

Botetonrty  Boanoke,  Craig  and  Giles  shall  form  the  thirfy- 
fifth  district  and  be  entitled  to  one  senator. 

Montgomery,  Floyd  and  Patrick  shall  form  the  thirty- 
sixth  district  and  be  entitled  to  one  senator. 

GraysoD,  Carroll  and  Wythe  shall  form  the  thirty-seventh 
district  and  be  eatatled  to  one  senator. 

Pulaski,  Bland,  Tazewell  and  Bussell  shall  form  the 
thirty-eighth  district  and  be  entitled  to  one  senator. 

Lee,  Scott,  Wise  and  Buchanan  shall  form  the  thirty-ninth 
district  and  be  entitled  to  one  senator. 

Washington  and  Smyth  shall  form  the  fortieth  district 
and  be  entitled  to  one  senator. 

Sbc.  4.  At  the  first  sesdon  of  the  General  Assembly, 
after  the  enumeration  of  the  inhabitants  of  the*  State  by  the 
United  States,  a  reapportionment  of  Senators  and  members 
of  the  House  of  Delegates,  and  every  tenth  year  thereafter 
shall  be  made. 

QUALIFIGATIONS  OF  SENATORS  AND  DELEGATES. 

Sec.  5.  Any  person  may  be  elected  Senator  who,  at  the 
time  of  election  is  actually  a  resident  within  the  district, 
and  qualified  to  vote  for  members  of  the  General  Assembly 
according  to  this  Constitution ;  and  any  person  may  be 
elected  a  member  of  the  House  of  Delegates  who,  at  the 
time  of  election,  is  actually  a  resident  within  the  .county, 
city,  town,  or  election  district,  qualified  to  vote  for  mem- 
bers of  the  General  Assembly  according  to  this  Constitu- 
tion. The  remoTal  of  any  person  elected  to  either  branch 
of  the  General  Assembly  from  the  city,  county,  town  or 
district  for  which  he  was  elected,  shall  vacate  his  office. 
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»    POWERS  AND  DUTIEB  OF  THE  aSNERAL  A8SEMBLT. 

Sbc.  6.  The  General  Asaembly  shall  meet  annually,  and 
not  oftener^  unless  convened  by  the  Governor  in  the  manner 
prescribed  in  this  Constitution.    No  session  of  the  General 
Assembly,  after  the  first  under  this  Constitution,  shall  con- 
tinue longer  than  ninety  days,  without  the  concurrence  of 
three-fifths  of  the  members  elected  to  each  House ;  in  whidi 
case  the  session  may  be  extended  for  a  further  period,  not 
exceeding  thirty  days.     Neither  House,  during  the  session 
of  the  General  Assembly,  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  Houses  shall  be  sitting. 
A  majority  of  the  members  elected  to  each  House  shall  con- 
stitute a  quorum  to  do  business  ;  but  a  smaller  number  may 
adjourn  from  day  to  day,  and  shall  have  power  to  compel 
the  attendance  of  absent  members,  in  such  manner,  and 
under  such  penalty,  as  each  House  may  prescribe. 
^    Sso.  7.  The  House  of  Delegates  shall  choose  its  own 
Speaker,  and  in  the  absence  of  the  Lieutenant-Governor, 
or  when  he  shall  exercise  the  office  of  Governor,  the  Senate 
shall  choose,  from  their  own  body,  a  President  |>ro  ienvpore; 
and  each  house  shall  appoint  its  own  officers,  settle  its  own 
rules  of  proceeding,  and  direct  writs  of  dection  for  supply- 
ing intermediate  vacancies;   but  if  vacancies  shall  occur 
during  the  recess  of  the  General  Assembly,  such  writs  may 
be  issued  by  the  Governor,  under  such  regulations  as  may 
be  prescribed  by  law.    Each  House  shall  judge  of  the  elec- 
tion, qualification  and  returns  of  it  members,  may  punish 
them  for  disorderly  behavior,  and,  with  the  concurrence  of 
two-thirds,  expel  a  member. 

^  Sbo.*8.  The  members  of  the  General  Assembly  shall  re- 
ceive for  their  services  a  compensation,  to  be  ascertained  by 
law,  and  paid  out  of  the  public  treasury,  bu|  no  act  increas- 
ing such  compensation  shall  take  effect  until  after  the  end 
of  the  term  for  which  the  members  of  the  House  of  Dele* 
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gates  voting  thereon  were  elected ;  and  no  Senator  or  Dele- 
gate, during  the  term  for  which  he  shall  have  been  elected, 
shaU  be  appointed  to  any  civil  office  of  profit  under  the 
Commonwealth,  which  has  been  created,  or  the  emoluments 
of  which  have  been  increased  during  such  term,  except 
offices  filled  by  election  by  the  people. 

Sbc.  9.  Bills  and  resolutions  may  originate  m  either  of 
the  two  Houses  of  the  General  Assembly,  to  be  approved 
or  rejected  by  either,  and  may  be  amended  by  either  House, 
with  the  consent  of  the  other. 

Sec.  10.  Each  House  of  the  General  Assembly  shall  keep 
a  journal  of  its  proceedings  which  shall  be  published  fix)m 
time  to  time,  and  the  yeas  and  nays  of  the  members  of 
either  House,  on  any  question,  shall,  at  the  desire  of  one- 
fifth  of  those  present,  be  entered  on  the  journal.  No  bill 
shall  become  a  law  until  it  has  been  read  on  three  different 
daya  of  the  session  in  the  House  in  which  it  originated, 
unless  two-thirds  of  the  members  in  that  House  shall  other- 
wise determine. 

Sec.  11.  The  members  of  the  General  Assembly  shall,, 
in  all  cases  except  treason,  felony,  or  breach  of  the  peace, 
be  privileged  from  arrest  duriing  the  sessions  of  their  re- 
spective Houses ;  and  for  any  speech  or  debate  in  either 
House,  they  shall  not  be  questioned  in  any  other  place. 
They  shall  not  be  subject  to  arrest,  under  any  civil  process, 
during  the  session  of  the  General  Assembly,  nor  for  fifteen 
days  next  before  the  convening,  and  after  the  termination 
of  each  session. 

Sbo.  12.  The  whole  number  of  members  to  which  the 
State  may  at  any  time  be  entitled  in  the  House  of  Repre- 
sentatives of  the  United  States,  shall  be  apportioned,  as 
nearly  as  may  be,  amongst  the  several  counties,  cities  and 
towns  of  the  State,  according  to  tiieir  population. 

Sbc.  18.  In  the  apportionment  the  State  shall  be  divided 
into  districts,  corresponding  in  number  with  the  representa- 
tives to  which  it  may  be  entitied  in  the  House  of  Bepresen- 
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tatives  of  fbe  Congrces  of  the  Utiited  States,  which  shall 
be  formed,  reepectively,  of  contigaoaB  coanties,  cities  and 
towns,  be  compact,  and  include,  as  nearly  as  may  be,  an 
equal  number  of  population. 

Sfic.  14.  The  privilege  of  the  writ  of  hcAeas  corpus  shall 
not  be  suspended,  unless  when,  in  cases  of  invasion  or  rebel- 
lion, the  public  safety  may  require  it.     The  General  Asseoi- 
bly  shall  not  pass  any  bill  of  attainder,  or  any  ex  post  facta 
kw,  or  any  law  impairing  the  obligation  of  contracts,  or 
any  law,  whereby  private  property  shall  be  taken  for  public 
uses  without  just  compensation,  or  any  law  abridging  the 
freedom  of  speech  or  of  the  press.     No  man  shall  be  com- 
pelled to  frequent  or  support  any  religious  worship,  place 
or  ministry  whatsoever;  nor  shall  any  man  be  enforced,  re- 
strained, molested  or  burthened  in  his  body  or  goods,  or 
otherwise  suffer,  on  account  of  his  religious  opinions  or  be- 
lief, but  all  men  shall  be  free  to  profess,  and  by  argument 
to  maintain,  their  opinions  in  matters  of  religion,  and  the 
same  shall  in  nowise  affect,  diminish  or  enlarge  their  civil 
capacities.    And  the  General  Assembly  shall  not  prescribe 
any  religious  test  whatever,  or  confer  any  peculiar  privi- 
leges or  advantages  on  any  sect  or  denomination,  or  pass 
any  law  requiring  or  authorizing  any  religious  society,  or 
the  people  of  any  district  within  this  Commonwealth,  to 
levy  on  themselves  or  others  any  tax  for  the  erection  or  re- 
pair of  any  house  of  public  worship,  or  for  the  support  of 
any  church  or  ministry,  but  it  shall  be  left  free  to  every 
person  to  select  his  religious  instructor,  and  to  make  for  his 
support  such  private  contract  as  he  shall  please. 

8ec.  15.  No  law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  in  its  title ;  nor  shall  any  law  be 
revived  or  amended  with  reference  to  its  title,  but  the  act 
revived  or  the  section  amended  shall  be  re-enacted  and  pub- 
lished at  length. 

Sec.  16.  The  Governor,  Lieutenant-Governor,  judges^ 
and  all  others  offending  against  the  State,  by  maladminis- 
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tration,  oorrnption,  neglect  of  duty,  or  other  high  crime  or 
misdemeanor,  shall  be  impeachable  by  the  Hoase  of  Dele- 
gates, and  be  prosecuted  before  the  Senate,  which  shall 
have  the  sole  power  to  try  impeachment.  When  sittiDg  for 
that  purpose,  they  shall  be  on  oath  or  affirmation,  and  no 
person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present.  Judgment,  in  case  of  im- 
peachment, shall  not  extend  farther  than  to  removal  from 
office,  and  disqualification  to  hold  or  enjoy  any  office  of 
honor,  trust  or  profit  under  the  Commonwealth;  but  the 
party  convicted  shall,  nevertheless,  be  subject  to  indictment, 
trial,  judgment  and  punishment  according  to  law.  The 
Senate  may  sit  during  the  recess  of  the  General  Assembly 
for  the  trial  of  impeachment. 

Sbc.  17.  The  General  Assembly  shall  not  grant  a  charter 
of  incorporation  to  any  church  or  religious  denomination, 
but  may  secu  re  the  title  to  church  property  to  an  extent  to 
be  limited  by  law. 

Sfic.  18.  No  lottery  shall  hereafter  be  authorized  by  law ; 
and  the  buying,  selling  or  transferring  of  tickets  or  chances 
in  any  lottery  shall  be  prohibited. 

Sbc.  19.  No  new  county  shall  be  formed  with  an  erea  of 
less  than  six  hundred  square  miles ;  nor  shall  the  county  or 
countieB  from  which  it  is  formed  be  reduced  below  that 
erea ;  nor  shall  any  county  havin<;  a  population  less  than 
ten  thousand,  be  deprived  of  more  than  one-fifth  of  such 
population ;  nor  shall  a  county,  having  a  larger  population, 
be  reduced  below  eight  thousand.  But  any  county,  the 
length  of  which  is  three  times  its  mean  breadth,  or  which 
exceeds  fifty  miles  in  length,  may  be  divided  at  the  discre- 
tion of  the  General  Assembly.  In  all  general  elections 
the  voters  in  any  county,  not  entitled  to  separate  represen- 
tation, shall  vote  in  the  same  election  district. 

Sbc.  20.  The  General  Assembly  shall  confer  on  the  courts 
the  power  to  grant  divorces,  change  the  names  of  persons, 
and  direct  the  sale  of  estates  belonging  to  infants  and  other 
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peraons  tmder  legal  disabilities,  but  «hall  not  by  special  leg- 
lalation,  grant  relirf  in  each  cases,  or  in  any  other  case  oT 
which  the  oonrts  or  other  tribunals  may  have  jurisdiction. 

8bo.  21.  The  General  Assembly  shall  provide  for  the  an- 
nual registratioii  of  births,  marriages  and  deaths. 

Sho.  22.  The  manner  of  conducting  and  making  retoms^ 
of  elections,  of  determining  contested  elections,  and  of 
filling  vacancies  in  office,  in  cases  not  specially  provided  for 
by  this  Constitution,  shall  be  prescribed  by  law ;  and  the 
General  Assembly  may  declare  the  case  in  which  any  office 
shall  be  deemed  vacant,  where  no  provision  is  made  for  that 
purpose  in  this  Constitution. 

ARTICLE  YL  ' 

JUDIdART  DEPARTMENT.. 

SscTioir.  1.  There  shall  be  a  Supreme  Court  of  Appeals, 
Circuit  Courts,  and  County  Courts.    The  jurisdiction  of 
these  tribunals,  and  the  judges  thereof,  except  so  far  as  the 
same  is  conferred  by  this  Constitution,  shall  be  regulated 
by  law. 

OOURT    OF    APPEALS. 

Sec.  2.  The  Supreme  Court  of  Appeals  shall  consist  of 
five  judges,  any  three  of  whom  may  hold  a  court.  It  shall 
have  appellate  jurisdiction  only,  except  in  cases  of  habeas 
earpusy  mandamus  and  prohibition.  It  shall  not  have  juris- 
diction in  civil  cases  where  the  matter  in  controversy,  ex- 
clusive of  costs,  is  less  in  value  or  amount  than  five  hun- 
dred dollars,  except  in  controversies  concerning  the  title  or 
boundaries  of  land,  the  probate  of  a  will,  the  appointment 
or  qualification  of  a  personal  representative  guardian,  com- 
mittee or  curator ;  or  concerning  a  mill,  roadway,  ferry  or 
landing ;  or  the  right  of  a  corporation  or  of  a  county  to 
levy  toUs  or  taxes,  and  except  in  cases  of  haieas  corpus, 
frumdamus  and  prohibition,  or  the  constitutionality  of  a  law : 
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Provided,  That  the  assent  of  a  minority  of  the  jadgea 
elected  to  the  court  shall  be  reqnked,  in  order  to  declare 
any  law  null  and  void  by  reason  of  its  repugnance  to  the 
Federal  Constitation,  or  to  the  Constitation  of  this  State. 

Sec.  3.  Special  Courts  of  Appeals,  to  consist  of  not  lesa 
than  three,  nor  more  than  five  judges,  may  be  formed  of 
the  judges  of  the  Supreme  Court  of  Appeals  axid  of  the 
Circuit  Courts  or  any  of  them,  to  try  any  cases  on  the  docket 
of  said  court,  in  respect  to  which  a  mcgority  of  the  judgea 
thereof  may  be  so  situated  as  to  make  it  improper  for  them 
to  sit  on  tiie  bearing  of  the  same  and  also  to  try  any  cases 
on  the  said  docket  which  cannot  be  otherwise  disposed  c^ 
with  convenient  diq;Mitch. 

8bo.  4.  When  a  judgment  or  decree  is  reversed  or  af- 
firmed by  the  Supreme  Court  of  Appeals,  the  reasons  there^ 
for  shall  be  stated  in  writing  and  preserved  with  the  records 
of  the  case. 

Sbo.  5.  The  judges  shall  be  chosen  by  the  joint  vote  of 
the  two  Houses  of  the  General  Assembly,  and  shall  hold 
their  office  for  a  term  of  twelve  years;  they  shall,  ^hen 
chosen,  have  held  a  judicial  station  in  the  United  States, 
or  shall  have  practiced  law  in  this  or  some  other  State  for 
fi.ve  years. 

Sxo.  6.  The  officers  of  the  Supreme  Court  of  Appeals 
shall  be  appointed  by  the  said  court,  or  by  the  judges  thereof, 
in  vacation.  Their  duties,  compensation  and  tenure  of  of- 
fice shall  be  prescribed  by  law. 

Sbc.  7*  The  Supreme  Court  of  Appeals  shall  hold  its 
sessions  at  two  or  more  places  in  the  State,  to  be  fixed  by 

law. 

Sxc.  8.  At  every  election  of  a  Governor,  an  Attorney- 
General  shall  be  elected  by  the  qualified  voters  of  this  Com- 
monwealth. He  shall  be  commissioned  by  the  Governor, 
perform  such  duties  and  receive  such  compensation  as  may 
be  prescribed  by  law,  and  shall  be  removable  in  the  manner 
prescribed  for  the  removal  of  judges. 
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CIRCUIT  COURTS.  * 

Sec.  9.  The  State  shall  be  divided  into  sixteen  judicial 
'Circuits,  as  follows  : 

1.  the  counties  of  Norfolk,  Princess  Anne,  Nansemond^ 
Isle  of  Wigbt,  Southampton,  Surry  and  the  city  of  Norfolk 
shall  constitute  the  first  circuit. 

2.  The  counties  of  Sussex,  Greensville,  Brunswick,  Prince 
Gteorge,  Dinwiddie,  Nottoway,  Chesterfield  and  the  city  of 
Petersburg  shall  constitute  the  second  circuit. 

8.  The  counties  of  Mecklenburg,  Lunenburg,  Charlotte, 
Amelia,  Powhatan,  Prince  Edward,  Buckingham  and  Cum- 
land,  shall  constitute  the  third  circuit. 

4.  The  counties  of  Halifax,  Pittsylvania,  Henry,  Patrick, 
Franklin  and  the  town  of  Danville  shall  constitute  the  fourth 
<arcuit. 

5.  The  counties  of  Bedford,  Campbell,  Amherst,  Appo- 
mattox, Nelson,  and  the  city  of  Lynchburg  shall  constitute 
the  fifth  circuit. 

6.  The  counties  of  Albemarle,  Fluvanna,  Culpeper^ 
Goochland,  Madison,  Greene  and  Orange  shall  constitute 
the  sixth  circuit 

7.  The  county  of  Henrico  and  the  city  of  Richmond 
shall  constitute  the  seventh  circuit. 

8.  The  counties  of  Accomac,  Northampton,  York,  Eliz« 
abeth  City,  Warwick,  James  City,  New  Kent,  Charles  City 
and  the  city  of  Williamsburg  shall  constitute  the  eighth 
circuit. 

9.  The  counties  of  Lancaster,  Northumberland,  Matthews, 
Middlesex,  Gloucester,  King  William,  Essex,  and  King  and 
Queen  shall  constitute  the  ninth  circuit. 

10.  The  counties  of  Westmoreland,  Spotsylvania,  Caro- 
line, Hanover,  Statford,  King  George,  Richmond  and  Lou- 
isa shall  constitute  the  tenth  circuit. 

11.  The  counties  of  Loudoun,  Fauquier,  Fairfax,  Prince 
William,  Rappahannock  and  Alexandria  shall  constitute  the 
eleventh  circuit. 
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12.  The  counties  of  Frederick,  Clarke,  Warren,  Page, 
Shenandoah  and  Bockingham  shall  constitute  the  twelfth 
circuit. 

13.  The  counties  of  Augusta,  Bockbridge,  Bath,  High- 
land and  Alleghany  shall  constitute  the  thirteenth  circuit. 

14.  The  counties  of  Botetourt,  Boanoke,  Montgomery, 
Floyd,  Giles  and  Craig  shall  con  stitute  the  fourteenth  cir- 
cuit. 

15.  The  counties  of   C  arroll,  Grayson,  Wythe,  Pulaski, 

Bland  and  Tazewell  shall  constitute  the  fifteenth  circuit. 

16.  The  counties  of  Smyth,  Washington,  Lee,  Scott, 
Wise,  Bussell  and  Buchanan  shall  constitute  the  sixteenth 
circuit. 

Sbo.  10.  The  General  Assembly  may  re-arrange  said  cir- 
cuits, or  any  of  them,  and  increase  or  diminish  the  number 
thereof,  when  the  public  interest  shall  require  it. 

Sbo.  11.  For  each  circuit  a  Judge  shall  be  chosen  by  the 
jo'mt  vote  of  the  two  Houses  of  the  General  Assembly, 
who  shall  hold  his  office  for  a  term  of  eight  years,  unless 
sooner  removed  in  the  manner  prescribed  by  this  Constitu- 
tion. He  shall,  when  chosen,  possess  the  same  qualifica- 
tions of  Judges  of  the  Supreme  Court  of  Appeals ;  and  dur- 
ing hlB  continuance  in  office  shall  reside  in  the  circuit  of 
which  he  is  Judge. 

Sbo.  12.  A  drcuit  court  shall  be  held,  at  least  twice  a 
year  by  the  Judges  of  each  circuit,  in  every  county  and 
corporation  thereof  wherein  a  circuit  court  now  ia  or  may 
hereafter  be  established.  But  the  Judges  may  be  required 
or  authorized  to  hold  the  courts  of  their  respective  circuits 
alternately,  and  the  Judge  of  one  circuit  hold  court  in  any 
other  circuit. 

COUNTY  COITBTS. 

Sec.  18.  In  each  county  of  this  Conmionwealth  there  shall 
be  a  court  called  the  county  court,  which  shall  be  held 
monthly  by  a  Judge  learned  in  the  law  of  the  State,  and  to 
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be  known  as  the  county  oonrt  Jndge :  Provided,  that  conn-- 
ties  containing  lees  than  eight  thonaand  inhabitants  ahall 
be  attached  to  adjoining  conntieB  for  tbe  formation  of  dia- 
trictB  for  connty  Judges.  County  court  Judges  shall  be 
chosen  in  the  same  manner  as  Judges  of  the  circuit  courts. 
Th^  shall  hold  their  office  for  a  term  of  six  years,  except 
the  first  term  under  this  Constitution,  which  shall  be  three 
years,  and  during  their  continuance  in  office,  they  shall  re* 
side  in  their  respective  counties  or  districts.  The  jurisdic- 
tion of  said  coarts  shall  be  the  same  as  that  of  the  existing 
county  courts,  except  so  fur  as  it  is  modified  by  this  Consti- 
tution, or  may  be  changed  by  law. 

OOYIEBKUXlin  OF  OmEB  AND  TOWNS. 

8bo.  14.  For  each  city  or  town  in  the  State,  containing 
a  population  of  five  thousand,  shall  be  elected,  on  the  joint 
vote  of  the  two  Houses  of  the  G^ieral  Assembly,  o  ne  City 
Judge,  who  shall  hold  a  corporation  or  hustings  court  of 
said  city  or  town,  as  often,  and  as  many  days  in  each  month, 
as  maybe  prescribed  by  law,  with  similar  jurbdiction  which 
may  be  given  by  law,  to  the  circuit  courts  of  this  State, 
and  who  shall  hold  his  office  for  a  term  of  six  (6)  years : 
Provided,  That  in  cities  or  towns  containing  thirty  thou- 
sand (80,000)  inhabitants,  there  may  be  elected  an  additional 
Judge  to  hold  courts  of  probate  and  record,  separate  and 
apart  from  the  corporation  or  hustings  courts,  and  perform 
such  other  duties  as  shall  be  prescribed  by  law. 

Sec.  15.  Also  the  following  enumerated  officers,  who 
shall  be  elected  by  the  qualified  voters  of  the  said  cities  or 
towns:  One  clerk  of  the  corporation  or  hustings  court,  who 
shall  also  be  the  Clerk  of  the  circuit  court,  except  in  cities 
or  towns  containing  a  population»of  thirty  thousand  (30,000) 
or  more ;  in  which  city  or  town  there  may  be  a  separate 
Clerk  for  the  circuit  court  who  shall  hold  his  office  for  a 
term  of  six  years. 
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Ssc.  16.  One  Commonwealfh'e  Attorney,  who  ehall  be 
the  Commonwealth's  Attorney  for  the  circnit  ooort,  and 
shall  hold  his  office  for  a  term  of  two  years. 

Sbo.  17.  One  City  Sergeant,  who  shall  hold  his  office  for 
4k  term  of  two  years. 

Sbc.*18.  One  City  or  Town  Treasnrer,  whose  duties  shall 
be  fflmilar  to  those  of  County  Treasnrer,  and  shall  hold  his 
office  for  a  term  of  three  years. 

Sec.  19.  One  Commissioner  of  the  Revenue. 

Sec.  20.  There  shall  be  chosen  by  the  electors  of  every 
city  a  Mayor,  who  shall  be  the  chief  ezecutiye  officer  therectf, 
and  who  shall  see  that  the  duties  of  the  various  dty  officers 
itre  faithfully  perfbrmed.    He  shall  have  power  to  investi- 
gate their  acts,  have  access  to  all  books  and  documents  in 
their  offices,  and  may  examine  them  and  their  subordinates 
on  oath.    The  evidence  given  by  persons  so  examined  shall 
not  be  used  against  them  in  any  criminal  proceedings.     He 
shall  also  have  power  to  suspend  or  remove  such  officers, 
whether  they  be  elected  or  appointed,  for  misconduct  in  of- 
fice or  neglect  of  duty,  to  be  specified  in  the  order  of  sus- 
pension or  removal ;  but  no  such  removal  shall  be  made 
without  reasonable  notice  to  the  officer  complained  of,  and 
an  opportunity  afforded  him  to  be  heard  in  his  defence. . 
AU  city,  town  and  village  officers,  whose  election  or  ap- 
pointment is  not  provided  for  by  this  Constitution,  shall  be 
•elected  by  the  electors  of  such  cities,  towns  and  villages,  or 
of  some  division  thereof^  or  appointed  by  such  authorities 
thereof  as  the  General  Assembly  shall  designate.    All  other 
officers  whose  election  or  appointment  is  not  provided  for 
l)y  this  Constitution,  and  all  officers  whose  offices  may  be 
hereafter  created  by  law,  shall  be  elected  by  the  people,  or 
appointed,  as  the  General  Assembly  may  direct    Members 
of  Common  Councils  shall  hold  no  otiier  office  in  cities, 
and  no  city  officer  shall  hold  a  seat  in  the  General  Assembly. 
The  General  Assembly,  at  its  first  sesrion  after  the  adoption 
<3£  this  Constitution,  shall  pass  such  laws  as  may  be  neoed- 
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sary  to  give  effect  to  the  provisions  of  this  article.  General 
laws  shall  be  passed  for  the  organization  and  government 
of  cities^  and  no  special  act  shall  be  passed^  except  in  cases 
where,  in  the  judgment  of  the  General  Assembly »  the  ob- 
ject of  such  an  act  cannot  be  attained  by  genei^  laws. 
Nothing  in  this  article  shall  affect  the  power  of  the  Gene- 
ral Assembly  over  qoarantine,  or  in  regard  to  the  port  of 
Norfolk,  or  the  interest  of  the  State  in  the  lands  under 
water  and  within  the  jurisdiction  or  boundaries  of  any  city, 
or  to  regulate  the  wharves,  piers  or  slips  in  any  city.  All 
laws  or  ciiy  ordinances  in  conflict  with  the  provisions  of  the 
preceeding  sections  shall  be  void  firom  and  after  the  adoption 
of  this  Constitution. 

Sbo.  21.  All  regular  elections  for  city  or  town  officers, 
under  this  article  shall  be  held  on  the  fourth  (4th)  Thursday 
in  May,  and  the  officers  elect  shall  enter  upon  their  duties 
on  the  first  day  of  July  succeeding. 

GENERAL  PROVIBIOITS. 

Sec.  22.  All  the  Judges  shall  be  commissioned  by  the 
Governor,  and  shall  receive  such  salaries  and  allowances  as 
may  be  determined  by  law,  the  amount  of  which  shall  not 
be  diminished  during  their  term  of  office.  Their  terms  of 
office  shall  commence  on  the  first  day  of  January,  next  fol- 
lowing their  appointment;  and  they  shall  discharge  the 
duties  of  their  respective  offices  from  their  first  appointment 
and  qualification  under  this  Constitution  until  their  terms 
begin. 

Sec.  28.  Judges  may  be  removed  from  office  by  a  con- 
<surrent  vote  of  both  Houses  of  the  General  Assembly,  but 
a  majority  of  all  the  members  elected  to  each  House  must 
concur  in  such  vote,  and  the  cause  of  removal  shall  be  en- 
tered on  the  Journal  of  each  Honse.  The  Judge  against 
whom  the  General  Assembly  may  be  about  to  proceed, 
ahall  have  notice  thereof,  accompanied  by  a  copy  of  the 
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causes  alleged  for  his  removal,  at  least  twentj^  days  before 
the  day  on  which  either  House  of  the  General  Assembly 
shall  act  thereon. 

8bc.  24.  Judges  of  the  supreme  court  of  appeals  and 
Judges  of  the  circuit  courts  shall  not  hold  any  other  office 
or  public  trust  during  their  continuance  in  office. 

8bc.  25.  Judges,  and  aU  other  officers  elected  or  ap- 
pointed, shall  continue  to  discharge  the  duties  of  their 
offices  after  their  terms  of  service  have  expired  until  their 
successors  have  qualified. 

Bbc.  26.  Writs  shall  run  ^Mn  the  name  of  the  Common- 
wealth of  Virginia,"  and  be  attested  by  the  Clerks  of  the 
several  courts.  Indictments  shall  conclude  ^*  against  the 
peace  and  dignity  of  the  Commonwealth." 

ARTICLE  Vn. 

COUNTY   ORGANIZATIONS. 

Section  1.  There  shall  be  elected  by  the  qualified  voters 
of  the  county,  one  Sheriff;  one  Attorney  for  the  Common- 
wealth, who  shall  also  be  the  Commonwealth's  Attorney 
for  the  circuit  court ;  one  County  Clerk,  who  shall  also  be 
the  Clerk  of  the  circuit  court,  except  that  in  counties  con- 
taining fifteen  thousand  inhabitants  there  may  be  a  separate 
Clerk  for  the  circuit  court ;  one  County  Treasurer ;  and 
one  Superintendent  of  the  Poor.  And  there  shall  be  ap- 
pointed in  the  manner  provided  for  in  Article  Vm  one 
Superintendent  of  Schools :  Provided,  That  counties  con- 
taining less  than  eight  thousand  inhabitants  may  be  attached 
to  adjoining  counties  for  the  formation  of  distriots  for  Su- 
perintendents of  Schools:  Provided  also.  That  in  counties 
containing  thirty  thousand  inhabitants  there  may  be  ap- 
pointed an  additional  Superintendent  of  Schools  therein. 
All  regular  elections  for  county  officers  shall  be  held  on  the 
first  Tuesday  after  the  first  Monday  in  November,  and  all 
officers  elected  or  appointed  under  this  provision  shall  enter 
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upon  the  discharge  of  their  duties  of  their  offices  on  the 
^rst  day  of  JaDoary  next  succeeding  their  election,  and 
shall  hold  their  respective  offices  for  the  term  of  three  years, 
except  that  the  county  and  circuit  court  clerks  shall  hold 
their  offices  for  four  years. 

TOWNSHIPS. 

Sec.  2.  Each  county  of  the  State  shall  he  divided  into 
«o  many  compactly  located  townships  as  may  be  deemed 
necessary,  not  less  than  three :  Provided,  That  after  three 
have  been  formed  no  additional  township  shall  be  made  con- 
taining less  than  tiiiirty  square  miles.    Each  township  shall  be 

known  as  the  township  of ,  in  the  county  of , 

and  may  sue  and  be  sued  by  such  title.  In  each  township 
there  shall  be  elected  annually :  one  Supervisor ;  one  Town- 
ship Clerk ;  One  Assessor ;  one  Collector ;  one  Commis- 
sioner of  Roads ;  one  Overseer  of  the  Poor ;  one  Justice 
of  the  Peace,  who  shall  hold  his  office  three  years ;  one 
Constable,  who  shall  hold  his  office  three  years ;  Provided, 
That  at  the  first  election  held  under  this  provision  there 
shall  be  three  Justices  of  the  Peace  and  three  Constables 
elected,  whose  terms  shall  be  one,  two,  and  three  years,  re- 
rspectively.  All  regular  elections  for  township  officers  shall 
take  place  on  the  fourth  Thursday  in  May,  and  all  officers 
so  elected  shall  enter  upon  the  duties  of  their  respective 
offices  on  the  first  day  of  July  next  succeeding  their  elec- 
tion. The  Supervisors  of  each  township  shall  constitute  the 
Board  of  Supervisors  for  that  county,  and  shall  assemble  at 
the  courthouse  thereof  on  the  first  Monday  in  December, 
in  each  year^  and  proceed  to  audit  the  accounts  of  said 
county,  examine  the  books  of  the  Assessors,  regulate  and 
^ualize  the  valuation  of  property,  fix  the  county  levies  for 
the  ensuing  year,  apportion  the  same  among '  tiie  various 
townships,  and  perform  such  other  duties  as  shall  be  pre- 
.scribed  by  law. 
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6QHQ0L  DISTBIGT8. 

Sbc.  8.  Saoh  towB&hip  aliall  be  divided  into  so  mi^y 
KKHnpaetly  loeated  school  districts  as  may  be  deemed  neces- 
sary: Provided,  That  no  school  district  shall  be  formed 
eontaining  less  than  one  hundred  inhabitants.  In  ei^eh 
Bohool  district  there  shall  be  elected  or  appointed  annually 
one  School  Trustee,  who  shall  hold  his  office  three  years  : 
Provided,  That  at  the  first  election  held  under  this  provi- 
sion there  shall  be  three  Trustees  elected,  whose  terms  shall 
be  one,  two,  and  three  years  respectively. 

BOAD  WSTBICTS. 

Sbc.  4.  Each  township  shall  be  divided  into  one  or  more 
road  districts.  In  each  road  district  there  shall  be  elected 
annually  one  Overseer  of  Roads,  under  whose  direction  the 
roads  shall  be  kept  in  repair,  at  the  public  expense,  in  a 
mode  prescribed  by  law. 

Sec.  5.  The  General  Assembly,  at  its  first  session  after 
the  adoption  of  this  Constitution,  shall  pass  such  laws  as 
may  be  necessary  to  give  effect  to  the  provisions  of  this 
article.  But  nothing  in  this  article  shall  be  construed  as 
prohibiting  the  General  Assembly  from  providing,  by  law, 
for  any  additional  officers  in  any  city  or  county. 

Sec  6.  Sherifls  shall  hold  no  other  office.  They  may  be 
required,  by  law,  to  renew  their  security,  and  in  default  of 
so  doing,  their  offices  shall  be  declared  vacant.  Counties 
shall  never  be  made  responsible  for  the  acts  of  the  sheriffs! 

ARTICLE  Vni. 

EDUCATION. 

Sfl03!ioN  1.  The  General  Assembly  shall  elect,  in  joint 
^ballot,  within  thirty  days  after  its  organization  under  this 
^ConstitQtion,  and  every  fourth  year  thereafter,  a  Superin- 
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tendent  of  Public  iDBtniction.    He  shall  have  the  general 
Bopervision  of  the  public  free  8chool  interests  of  the  State, 
and  shall  report  to  the  Oeneral  Assembly  for  its  considera- 
tion,  within  thirty  days  after  his  election,  a  plan  for  a  uni- 
form system  of  public  free  schools. 

8ec.  2.  There  shall  be  a  board  of  education,  composed^ 
of  the  Governor,  Superintendent  of  Public  Instruction,  and 
Attorney-General,  which  shall  appoint  and  have  power  to* 
remove,  for  cause  and  upon  notice  to  the  incumbent,  subject 
to  confirmation  by  the  Senate,  all  county  superintendents  of 
public  free  schools.  This  board  shall  have,  regulated  by 
law,  the  management  and  investment  of  all  school  funds, 
and  such  supervibion  of  schools  of  higher  grades,  as  the 
law  shall  provide. 

Skc.  8.  The  General  Assembly  shall  provide  by  law  at 
its  first  session  under  this  Constitution,  a  uniform  system 
of  public  free  schools,  and  for  its  gradual,  equal  and  full 
introduction  into  all  the  counties  of  the  State,  by  the  year 
1876,  or  as  much  earlier  as  practicable. 

Sec.  4.  The  General  Assembly  shall  have  power,  after  a 
full  introduction  of  the  public  free  school  system,  to  make 
such  laws  as  shall  not  permit  parents  and  guardians  to  allow 
their  children  to  grow  up  in  ignorance  and  vagrancy. 

Sec.  5.  The  General  Assembly  shall  establish  as  soon  as 
practicable,  normal  schools,  and  may  establish  agricultural 
schools  and  such  grades  of  schools  as  shall  be  for  the  public 
good. 

Sec  e.^The  [Board  of  Education  shall  provide  for  uni- 
formity of  text-books,  and  the  furnishing  of  school-houses 
with  such  apparatus  and  library  as  may  be  necessary,  under 
such  regulations  as  may  be  provided  by  law. 

Sec.  7.  The  General  Assembly  shall  set  apart,  as  a  per- 
petual literary  fund,  the  present  library  funds  of  the  State, 
the  proceeds  of  all  public  lands  donated  by  Congress  for 
public  school  purposes,  of  all  escheated  property,  of  all 
waste  and  unappropriated  lands,  of  all  property  accruing  to^ 
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the  State  by  forfeiture,  and  all  fines  collected  for  offences 
committed  against  the  State,  and  such  other  sums  as  the 
General  Assembly  may  appropriate. 

Sbc.  8.  The  General  Assembly  shall  apply  the  annual 
interest  on  the  literary  fund,  the  capitation  tax  provided 
for  by  this  Constitution  for  pubUc  free  school  purposes,  and 
an  annual  tax  upon  the  property  of  the  State  of  not  less 
than  one  mill  nor  more  than  five  mills  on  the  dollar,  for 
the  equal  benefit  of  all  the  people  of  the  State,  the  number  of 
children  between  the  ages  of  five  and  twenty-one  years,  in 
each  public  free  school  district,  being  the  basis  of  such 
division.  Provision  shall  be  made  to  supply  children  at- 
tending the  public  /ree  schools  with  necessary  text-books, 
in  cases  where  the  parent  or  guardian  is  unable,  by  reason 
of  poverty,  to  furnish  them.  Each  county  and  public  free 
school  district  may  raise  additional  sums  by  a  tax  ou  pro- 
perty for  the  support  of  public  free  schools.  All  unex- 
pended sums  of  any  one  year  in  any  public  free  school  dis- 
trict shall  go  into  the  general  school  fund  for  re-division  the 
next  year :  Provided,  That  any  tax  authorized  by  this  sec- 
tion to  be  raised  by  counties  or  school  districts  shall  not 
exceed  five  mills  on  the  dollar  in  any  one  year,  and  shall 
not  be  subject  to  re-division,  as  hereinbefore  provided  in 
this  section. 

Sbc.  9.  The  General  Assembly  shall  have  power  to  foster 
all  ^higher  grades  of  schools  under  its  supervision,  and  to 
provide  for  such  purpose  a  permanent  educational  fund. 

Ssc.  10.  All  grants  and  donations  received  by  the  Gen- 
eral Assembly  for  educational  purposes  shall  be  applied  ac- 
cording to  the  tetms  prescribed  by  the  donors. 

Sbc.  11.  Each  city  and  county  shall  be  held  accountable 
for  the  destruction  of  school  property  that  may  take  place 
within  its  limits  by  incendiaries  or  open  violence. 

Sbo.  12.  The  General  Assembly  shall  fix  the  salaries  and 
prescribe  the  duties  of  all  school  officers,  and  shall  make 
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all  needful  laws  and  regalatiooa  to  cany  into  effect  the  pub- 
lic free  school  ayatem  provided  for  by  ^s  article. 

ARTICLE  IX. 

MILITIA. 

Section  1.  The  militia  of  this  State  shall  consist  of  all 
able-bocUed  male  persons  between  the  ages  of  eighteen  and 
forty-five  years,  except  such  persons  as  hereafter  may  be 
exempted  by  the  laws  of  the  United  States  or  of  this  State ; 
but  those  who  belong  to  religious  societies  whose  tenets 
forbid  them  to  carry  arms  shall  not  be  compelled  to  do  so, 
but  shall  pay  an  equivalent  for  personal  service ;  and  the 
militia  shall  be  organized,  armed  and  equipped,  and  trained 
as  the  General  Assembly  may  provide  by  law. 

Sbc.  2.  The  Legislature  shall  provide  by  law  for  the  en- 
couragement of  volunteer  corps  of  the  several  arms  of  the 
service,  which  shall  be  classed  as  the  active  militia ;  and 
all  other  malitia  shall  be  classified  as  the  reserve  militia, 
and  shall  not  be  required  to  muster  in  time  of  peace. 

ARTICLE  X. 

TAXATION    AND    FINANCE. 

Section  1.  Taxation,  except  as  hereinafter  provided, 
whether  imposed  by  the  State,  county,  or  corporate  bodies, 
shall  be  equal  and  uniform,  and  all  property,  both  real  and 
personal,  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  prescribed  by  law.  No  one  species  of  pro- 
perty, from  which  a  tax  may  be  collected,  shall  be  taxed 
higher  than  any  other  species  of  property  of  equal  value. 

Sec.  2.  No  tax  shall  be  imposed  on  any  of  the  citizens 
of  this  State  for  the  privilege  of  taking  or  catching  oysters 
from  their  natural  beds  with  tongs,  in  the  waters  thereof; 
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but  Ite  amount  of  aalea  of  oysters  so  taken  by  any  citizen^ 
in  any  one  year  may  be  taxed  at  a  rate  not  exceeding  thQ 
rate  <xf  taxation  imposed  npon  any  other  species  of  properf;jr. 
Sbo.  8.  Tlie  Legislature  may  exempt  all  property  used 
ecsdusiyely  for  State»  oouaty,  muDicipley  benevolent,  chari- 
table,  educational  and  religious  purposes* 

8k.  4.  The  Gton^ral  Assembly  may  levy  a  tax  on  incomes 
in  excess  of  six  hundred  (600)  dollars  per  annum,  and  upon 
the  following  licenses,  viz :  the  sale  of  ardent  spirits,  theat- 
rical and  drcus  companies,  menageries,  jugglers,  itinerant 
peddlers,  and  all  other  shows  and  exhibitions  for  which  an 
entranoe  fee  is  required,  commission  merchants,  persons 
selling  by  sample,  brokers,  and  pawn-brokers,  and  all  otheir 
business  which  cannot  be  reached  by  the  ad  balorem  system. 
The  capital  invested  in  all  business  operations  shall  be  as- 
sessed add  taxed  as  other  property.  Assessaments  upon  all 
stock  shall  be  according  to  the  market  value  thereof. 

Bic.  &•  The  Qeneral  Assembly  may  levy  a  tax,  not  ^i- 
ceeding  one  dollar  per  annum,  on  every  male  citizen  who 
has  attained  the  age  of  twenty-one  years,  which  shall  be 
applied  exdosively  in  aid  of  public  free  schools ;  and  eoun« 
ties  and  corporations  shall  have  power  to  ix^pose  a  capita- 
tion tax  not  exceeding  fifty  (50)  cents  per  annum,  for  all 
purposes. 

Sbc.  6.  The  General  Assembly  shall  provide  for  a  re- 
assessment of  the  real  estate  of  this  State  in  the  year 
1869,  or  as  soon  thereafter  as  practicable,  and  every  fifth 
year  thereafter ;  Provided,  in  making  such  assessment,  no 
land  shall  be  assessed  above  or  below  its  value. 

Sbo.  7.  No  debt  shall  be  contracted  by  this  State  exoeftt 
to  meet  casual  deficits  in  the  revenue  to  redeem  a  previous 
liability  of  the  State,  to  suppress  insurrection,  repel  inva- 
sion, or  defend  the  State  in  time  of  war. 

Sio.  8.  The  General  Assembly  shall  provide,  by  law,  %. 
cAnking  fund,  to  be  applied  solely  to  the  payment  and  extin- 
guishment of  the  principal  of  the  State  debt,  which  sinking 
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fund  shall  be  continued  until  the  extinguishment  of  Buch 
State  debt ;  and  every  law  hereafter  enacted  by  the  General 
Aesembly,  creating  a  debt  or  authorizing  a  loan,  shall  pro- 
vide a  sinking  fund  for  the  payment  of  the  same. 

Sbc.  9.  The  unfunded  debt  shall  not  be  funded  or  redeemed 
at  a  value  exceeding  that  established  by  law  at  the  tune  said 
debt  was  contracted^  nor  shall  any  discrimination  hereafter 
be  made  in  paying  the  interest  on  State  bonds,  which  shall 
give  a  higher  actual  value  to  bonds  held  in  foreign  coun- 
tries,  over  the  BAiue  class  of  bonds  held  in  this  country. 

Sbc.  10.  Ko  money  shall  be  paid  out  of  the  State  Trea- 
sury except  in  pursuance  of  appropriations  made  by  law ; 
and  no  appropriation  shall  ever  be  made  for  the  payment 
of  any  debt  or  •obligation  created  in  the  name  of  the  State 
of  Virginia,  by  the  usurped  and  pretended  State  authorities 
assembled  at  Kichmond  during  the  late  war ;  and  no  county, 
dty,  or  corporation  shall  levy  or  collect  any  tax  for  the  pay- 
ment of  any  debt  created  for  the  purpose  of  aiding  any  re- 
bellion against  the  State,  or  against  the  United  States. 

Sbc.  11.  On  the  passage  of  every  act  which  imposes,  con- 
tinues or  revives  any  appropriation  of  public  or  trust  money 
or  property,  or  releases,  discharges  or  commutes  any  claim 
or  demand  of  the  State,  the  vote  shall  be  determined  by 
ayes  and  noes,  and  the  names  of  the  persons  voting  for  and 
against  the  same  shall  be  entered  on  the  Journals  of  the 
respective  Houses,  and  a  majority  of  all  the  members 
elected  to  each  House  shall  be  necessary,  to  give  it  the  force 
of  a  law. 

Sec.  12.  The  credit  of  the  State  shall  not  be  granted  to, 
or  in  aid  of,  any  person,  association  or  corporation. 

Sec.  13.  No  scrip,  certificate  or  other  evidence  of  State 
indebtedness  shall  be  issued  except  for  the  redemption  of 
stock  previously  issued,  or  for  such  debts  as  are  expressly 
authorized  in  this  Constitution. 

Sec.  IL  The  State  shall  not  subscribe  to,  or  become  in- 
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tereflted  in,  the  stock  of  any  company^  association  or  cor- 
jK>ration. 

8bo.  15.  The  State  shall  not  be  a  party  to,  or  become 
interested  in,  any  work  of  internal  improvement,  nor  en- 
gage in  carrying  on  any  sach  work,  otherwise  than  in  the 
-expenditure  of  grants  to  the  State  of  land  or  other  property. 

Sbc.  16.  Every  law  which  imposes,  continues,  or  revives 
a  tax,  shall  distinctly  state  the  tax,  and  the  object  to  which 
it  is  to  be  applied,  and  it  shall  not  be  sufEicient  to  refer  to 
any  other  law,  to  fix  such  tax  or  object. 

Sbc.  17.  The  State  shall  not  assume  any  indebtedness  of  ■ 
the  county,  borough,  nor  city,  nor  lend  its  credit  to  the  same. 

Sfic.  18.  A  full  account  of  the  State  indebtedness,  and 
an  accurate  statement  of  receipts  and  expenditures  of  the 
public  money,  shall  be  attached  to  and  published  with  its 
laws  passed  at  every  regular  session  of  the  General  As- 
sembly. 

Sbo.  19.  The  General  Assembly  shall  provide  by  law  fbr 
adJQsting  with  the  State  of  West  Yirginia  the  portion  of 
the  public  debt  of  Virginia,  proper  to  be  borne  by  the  State 
of  Virginia  and  West  Virginia,  and  shall  provide  that  such 
sum  as  shall  be  received  from  West  Virginia  shall  be  ap- 
plied to  the  payment  of  the  public  debt  of  the  State. 

Sbc.  20.  No  other  or  greater  amount  of  tax  or  revenue 
shall  at  any  time  be  levied  than  may  be  required  for  the 
necessary  expenses  of  the  government,  or  to  pay  the  existing 
indebtedness  of  the  State. 

Sbc.  -21.  The  liability  to  the  State  of  any  incorporated 
company  or  institution  to  redeem  the  principal  and  pay  the 
interest  of  any  loan  heretofore  made  by  the  State  to  such 
^oompany  or  institution,  shall  not  be  released  or  commuted. 

USURY. 

Upon  debts  hereafter  contracted  it  shall  be  lawful  to  re* 
•ceive  any  rate  of  interest,  not  exceeding  twelve  per  centum 
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per  flnnnm,  which  may  be  agreed  upon  by  the  parties  audi 
be  specified  in  the  bond,  note,  or  other  writing  evidencing 
the  debt  When  there  is  no  such  agreement,  the  rate  <^ 
interest  shall  be  six  per  centnm  per  annnm  for  the  nse  m»A 
forbearance  of  every  hundred  dollars. 

ARTICLE  XI. 

MISCELLANEOUS  PROVISIONS. 
HOMESTEAD  AND    OTHER    EXEMFTIOKS. 

BscTioK  1.  Every  householder  or  head  of  a  ffimily  shall 
be  entitled,  in  addition  to  the  articles  now  exempt  from 
levy  or  distress  for  rent,  to  hold  exempt  from  levy,  seizure, 
gamisheeing,  or  sale  under  any  execution,  order  or  oth^ 
process,  issued  on  any  demand  for  any  debt  heretofore  or 
hereafter  contracted,  his  real  and  personal  property,  or  either, 
including  money  and  debts  due  him,  whether  heretofore  or 
hereafter  acquired  or  contracted,  to  the  value  of  not  ex- 
ceeding two  thousand  dollars,  to  be  selected  by  him,  Pro^i 
vided,  That  such  exemption  shall  not  extend  to  any  execu* 
tion,  order  or  other  process  issued  on  any  demand  in  the 
following  cases : 

1st.  For  the  purchase  price  of  said  property  or  any  part 
thereof. 

2d,  For  services  rendered  by  a  laboring  person  or  a, 
mechanic. 

8d.  For  liabilities  incurred  by  any  public  officer,  or  offi- 
cer of  a  court,  or  any  fiduciary,  or  any  attorney  at  law,  for 
money  collected. 

4th.  For  a  lawful  claim  for  any  taxes,  levies  or  assess- 
ments accruing  after  the  let  day  of  June,  1866. 

5th.  For  rent  hereafter  accruing.| 

6th.  For  the  legal  or  taxable  lees  of  any  public  officer^ 
or  officers  of  a  court,  hereafter  accruing. 
'  Sec.  2.  The  foregoing  section  shall  not  be  construed  aa 
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sBfagectiBg  tbe  property  hereby  esempted,  or  any  portion 
thereof  to  any  lien  by  reason  of  any  execution  levied  on 
property  which  has  been  snboeqnently  restored  to  the  deien- 
dant»  or  judgment  rendered^  or  docketed,  on  and  after  the 
17th  day  of  April,  1861,'  and  before  the  2d  day  of  March, 
1867,  for  any  debt  contracted  previous  to  the  4th  day  of 
April,  1865,  except  debts  of  the  character  mentioned  in 
either  of  the  above  first  three  exceptions. 

Sbc.  3.  KothiDg  contained  in  this  article  shall  be  oon- 
stmed  to  interfere  with  the  sale  of  the  property  aforesaid, 
or  any  portion  thereof,  by  virtue  of  any  mortgage,  deed  of 
trust,  pledge  or  other  security  thereon. 

Sec.  4.  The  General  Assembly  is  hereby  prohibited  from 
passing  any  law  staying  the  collection  of  debts,  commonly 
known  as  ''stay  law;"  but  this  section  shall  not  be  con- 
strued as  prohibiting  any  legislation  which  the  General  As- 
sembly may  deem  necessary  to  fully  carry  out  the  provisions 
of  this  article. 

Bfic.  5.  The  General  Assembly  shall,  at  its  first  sessioa 
under  this  Constitution,  prescribe  in  whut  mumer  and  on* 
what  conditions  the  said  householder  or  head  of  a  fSunily 
shall  thereafter  set  apart  and  hold  for  himself  and  family 
a  homestead  out  of  any  property  hereby  exempted,  and 
may,  in  its  discretion,  determine  in  what  manner  and  on^ 
what  conditions  he  may  thereafter  hold,  ibr  the  benefit  of 
himself  and  family,  such  personal  property  as  he  may  have,, 
and  coming  within  the  exemption  hereby  made.  But  this 
section  shall  not  be  construed  as  authorizing  the  General 
Assembly  to  defeat  or  impair  the  benefits  ifftended  to  be^ 
conferred  by  the  provisions  of  this  article. 

Sec.  6.  An  act  of  the  General  Assembly,  entitled  **att 
act  to  exempt  the  homesteads  of  families  from  forced  sales," 
passed  April  29th,  1867,  and  an  act  entitled  ^^^  an  act  to- 
stay  the  collection  of  debts  Jot  a  limited  )^.cdr)^  paseed 
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March  2(1,  1866,  and  the  acts  amendatoiy  thereof  are 
Siereby  abrogated. 

8bc.  7.  The  provisiouB  of  this  article  shall  be  constraed 
frliberaHy,  to  the  end  that  all  the  intents  thereof  may  be  fully 
and  perfectly  carried  out 

CHURCH   PROPERTY. 

The  rights  of  ecclesiastical  bodies  in  and  to  church  pro- 
perty conveyed  to  them  by  regular  deed  of  conveyance  shall 
not  be  affected  by  the  late  civil  war,  nor  by  any  antecedent 
or  subsequent  event,  nor  by  any  act  of  the  Legislature  pur- 
porting to  govern  the  same,  but  all  such  property  shall  pass 
to,  and  be  held  by  the  parties  set  forth  in  the  original  deeds 
of  conveyance,  or  the  legal  assignees  of  such  original  par- 
ties holding  through  or  by  conveyance,  and  any  act  or  acts 
of  the  Legislature  in  opposition  thereto,  shall  be  null  and 
void. 

HEIRSHIP  OF  PROPERTY. 

The  children  of  parents,  one  or  both  of  whom  were 
slaves  at  and  during  the  period  of  cohabitation,  and  who 
^were  recognized  by  the  &ther  as  his  children  and  whose 
mother  was  recognized  by  such  fatlier  as  his  wife,  and  was 
cohabited  with  as  such,  shall  be  as  capable  of  inheriting 
;any  estate  whereof  such  father  may  have  died  seized  or 
possessed,  as  though  they  had  been  bom  in  lawful  wedlock. 

ARTICLE  Xn. 

FUWRE  CHANGES  IN  THE  CONSTITUTION. 

Any  amendment  or  amendments  to  the  Constitution  may 
be  proposed  in  the  Senate  and  House  of  Delegates,  and  if 
the  same  shall  be  agreed  to  by  a  majority  of  the  members 
-  .•., elected  4o  jed<5h  ::Qf  Jhe  two  Houses,  such  proposed  amend- 
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:ixieiit  or  amendments  &hall  be  entered  on  tbeir  Joamals 
with  the  ayes  and  noes  taken  thereon^  and  referred  to  the 
'General  Assembly  to  be  chosen  at  the  next  general  election 
•of  senators  and  members  of  the  House  of  Delegates,  and 
shall  be  published  for  three  months  previous  to  the  time  of 
making  such  choice.  And  if  in  the  General  Assembly  so 
mest  chosen  as  aforesaid  such  proposed  amendment  or 
-amendments  shall  be  agreed  to  by  a  majority  of  all  the 
^members  eleeted  to  each  House,  then  it  shall  be  the  duty 
of  the  Geaeral  Assembly  to  submit  such  proposed  amend- 
.ment  or  amendments  to  the  people  in  such  manner  and  at 
such  times  as  the  General  Assembly  shall  prescribe ;  and  if 
the  people  shall  approve  and  ratify  such  amendment  or 
amendments  by  a  majority  of  the  electors  qualified  to  vote 
for  members  of  the  General  Assembly  voting  thereon,  such 
amendment  or  amendments  shall  become  part  of  the  Con- 
stitution. 

At  the  general  election  to  be  held  in  the  year  1888,  and 
in  each  twentieth  year  thereafter,  and  also  at  such  time  as 
the  Gteneral  Assembly  may  by  law  provide  the  question, 
**  Shall  there  be  a  Convention  to  revise  the  Constitution 
and  amend  the  same?"  shall  be  decided  by  the  electors 
qualified  to  vote  for  the  members  of  the  General  Assem- 
bly; and  in  case  a  majority  ot  the  electors  so  qualified 
voting  at  such  election  shall  decide  in  favour  of  a  Conven- 
tion for  such  purpose,  the  General  Assembly  at  its  next 
session  shall  provide  by  law  for  the  election  of  delegates  to 
such  Convention :  Provided,  That  no  amendment  or  revision 
shall  be  made  which  shall  deny  or  in  any  way  impair  the 
right  of  suffrage  or  any  dvil  or  political  right  as  conferred 
by  this  Constitution  except  for  causes  which  apply  to  all 
persons  and  classes  without  distinction. 

JOHN  C.  UNDERWOOD,  President. 

GEORGE  RYE,  Secretary. 
Attest: 

J.  H.  PAnrrBB,  Assistant  Secretary. 
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CHAPTER  I. 

[c.  V.  CH.  ccrv.] 
OF  ABLEST,  GOIOOTMEKT  AND  BAIL« 


i.} 

3. 


By  whom  and  when  prooess 
of  arrest  iaaaed. 

When  officer  may  pnrsne  ao- 
eiued  into  any  oonnty. 

Person  arrested  before  whom 
to  be  brought. 

6.  \    Bail;   when  allowed  and  by 

7.  >        whom. 

8.  Bailpiece  to  be  delivered  to 

bail.  Its  fonn. 

'  0.  Jnstioe  when  to  adjonm  ease, 
and  how  to  proceed  there- 
upon. 

10.  ^    Proceedings,    when    aocfosed 
r       fails  to  appear,  or  if  he  was 

11.  )        oonTiotea. 


Dec. 
12.  ^ 
18.    } 
U.  J 


16. 

16. 

17. 

18. 
19. 

20. 


How  jnstioe  to  proceed  in  ex- 
amination. 

When  justice  to  discharge  ac- 
cused; what  to  do  when 
there  is  sufficient  cause  to 
dhazgehim. 

Beoognizanoes    oertifled     to 
derk  of  the  court. 

Justice  may  associate  other 
justices  with  him. 

Party  committed  for  misde* 
meanor,  in  oartain  oases 
be  discharged. 

When  and  to  whom  order  dis- 
charging   recognizance,  or 
superseding  commitment  to 
beTetnmed. 


Process  of  arrest ;  haw  issued  and  exectUed. 

§  1.  A  judge  of  a  Circuity  County  or  Corporation  Court , 
or  a  justice  iu  TacatLony  as  well  as  in  term  time,  may  issue 
process  for  the  apprehension  of  a  person  charged  with  an 
offence.     (Acts  1847-8,  p.  129,  ch.  18,  §  1.     Acts  1866-T, 
p.  922,  §  1.    IftTO,  p.  610. 
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§  2.  On  compflaint  to  any  each  officer^  of  a  crimi-- 
nal  offence,  he  shall  examine  on  oath  the  complainant 
and  any  other  witnesses ;  and  if  he  sees  good  reason^  to 
helieve  that  an  offence  has  been  committed,  shall  issue 

his  warrant  reciting  the  accusation,*  and  requiring  the 

• 

^  It  is  the  daty  of  the  justice  to  consider  weU  and  impartiaUj  what  is- 
sworn  to,  and  not  to  grant  a  warrant,  without  B«ch  reascmable  cause  as 
might  lead  a  discreet  and  impartial  man  to  suapect  the  juirty  guilty,  or  that 
there  is  probable  cause  to  tuspect  him  guilty.    1  Ghitty  Or.  Law  34 ;  Ha^k. 
P.  0,  ch.  18,  §  18;  Mayo's  Qnide  to  Mag.  61 ;  2  Hale  79,  80;  Davis'  Cr.. 
Law  895. 

It  is  dear,  as  a  general  proposition,  that  a  man  suspected  of  a  particular 
offence  should  not  be  arrested,  nnless  some  person  swore,  either  that  he 
beUeyed  him  gnilty,  or  to  some  facts  from  which  it  might  be  reasonably 
inferred  that  he  was  guilty.  3  Bob.  Pr.  (old  edi.)  9.  And  although  there 
be  a  positive  charge  on  oath,  yet  if  the  magistrate  do  not  give  credit  to  it, 
he  may  dedine  issoing  a  warrant.    Davis'  Or,  Law  895. 

As  to  the  amount  of  evidence  which  the  examination  should  present,  int 
order  to  authorize  the  magistrate  to  grant  his  warrant,  no  very  definite  role 
has  been  or  can  be  laid  down.  The  role,  that  where  there  is  a  doubt  as  to 
the  defendant's  guilt,  he  is  entitled  to  the  benefit  of  it,  does  not  apply  to 
these  preliminary  examinations.  It  is  sufficient  if  the  testimony  shows  a 
probable  dbe  of  guilt  on  the  part  of  the  prisoner.  1  Archb.  Gr.  Prac  and  - 
PL  top.  p.  122,  note.  He  should  not  regard  mere  allegation  of  suspicion, 
but  the  grounds  of  the  suspicion — the  foots  and  drounutancee  must  be  laid 
before  him ;  and  there  should  be  sufficient  to  make  it  appear  that  a  crime 
has  been  committed,  and  that  there  is  probable  cause  for  chargiTig  the  In- 
dividual complained  of  therewith.  See  1  Chit.  Or.  Law  83;  1  Hale's  P.  G. 
582;  2  Ibid  210;  4  Black.  Com.  290;  2  Hawk,  P.  0.  ch.  13,  §  18;  l>kk. 
Just  Warrant  1.  And  it  is  the  duty  of  the  magistrate  well  to  consicter  - 
what  is  sworn  to,  and  not  to  grant  any  wairant  groundleaaly  or  malidaiisly, 
without  such  reasonable  cause  as  might  lead  a  discreet  and  impartial  man 
to  suspect  the  party  to  be  guilty.  1  Chit.  Gr.  Law  34 ;  2  Hawk.  P.  C.  ch. 
13,  §  18. 

Where  the  magistrate  acts  in  bad  faith,  and  grants  a  vrarrant  against  an . 
innocent  man,  upon  an  oath  of  facts  and  droumstanoes  affording  no  rational 
ground  of  suspidon  whatever,  he  will  doubtless  subject  liim^lf  to  an  ao-  - 
tion.    Ibid. 

d  The  cause  of  the  arrest  ahoold'  be  shown  with  certainty  on  the  face  of 
the  waxrant,  in  order  to  show  the  jurisdiction  of  the  magiatrate  granting  it ; . 
otherwise,  it  would  be  insnffldent.    i2d0  v.  Dugger^  5  B*  A  A.  791 :  1  Dea. 
Gr.  Law  46.    It  cannot  be  expected,  however,  nor  is  it  neceasaiy,  that 
magistrate,  in  framing  a  warrant,  should  state  the  offence  with  the  samie^ 
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penon^  accused  to  be  arreBted  and  brought  before  a  juBtice  of 
the  couuty  or  corporation ;  and  in  the  same  warrant,  may  re-- 
quire  the  officer^^to  whom  it  is  directed,  to  summon  such  wit- 
nesses as  shall  be  therein  named,  to  appear  aud  give  evidence 
on  the  examination.  (Id.  §  2 ;  7  and  8  Geo.  IV.  ch.  29,  §  63 ; . 
9  and  10  Vict.  ch.  26,  §  13.     Acts  1866-7,  §  2,  p.  922. 

^  8.  If  a  person,  charged  with  an  offence,  shall,  after  or 
at  the  time  the  warrant  is  issued  for  his  apprehension,  es- 
cape from  or  be  out  of  the  county  or  corporation  in  which 
the  oiience  is  alleged  to  have  been  committed,  the  ofScer, 
to  whom  the  warrant  is  directed,  may  pursue  and  apprehendi 
him  any  where  in  the  State ;  or  a  justice  of  a  county  or 
corporation  other  than  that  in  which  it  was  issued,  on  beiug 
satisfied  of  the  genuineness  thereof,  may  endorse  thereon 


tedmioal  accaracj  that  is  required  in  an  indictment.    3  Bob.  Pr.  (old  edi.)' 
10;  The  State  t.  KUUU,  2  Bailey,  28». 

A  Teeital  of  the  sabatanoe  of  the  offenoe  is  soffident.  Mayo's  Guide  to 
Mag.  56:  1  Aichb.  Or.  Prac.  and  PL,  7th  edi.  1860,  top.  p.  127,  note. 

3  Every  warrant  ought  to  mention  the  name  of  the  party  to  be  arrested, 
if  his  name  be  known,  and  not  be  left  with  blanks  to  be  fQled  up  by  the 
party  or  oflaoer  afterwards.  2  Hale  ll4;  Bastes  P.  O.  824  (n.);  1  Or  Law 
42;  8  Dick.  J.  P.  688.  A  desoription  thus:  A.  and  his  aswekUe,  is  void  as 
to  the  latter.  WeUs  v.  JaekMti,  8  Munf .  458.  But  if  the  name  of  the 
party  be  unknown,  the  warrant  must  give  the  best  desoription  of  him,  the 
natoe  of  the  ease  wiU  aUow,  so  as  to  identify  him,  and  should  be,  to  aneet 
"the  body  of  a  man  whose  name  is  unknown,  but  whose  person  is  weU 
known,"  and  then  to  proceed  with  the  most  aoourate  description  of  the 
person  that  can  be  given,  1  Ohit^s  Or.  Law  39,  40;  1  Hale  577;  Mayo's 
Ooade  to  Hag.  54;  Tate's  Dig.  18;  Davis*  Or.  Law  896;  8  Bob.  Pro.  (old 

edi.)  10. 

If  the  name  inserted  be  not  the  right  one,  or  be  Aotitious  merely,  the 
*»wsfc  cannot  be  justified,  even  though  the  person  anested  be  the  one  m- 
tended;  unless  indeed,  he  is  known  as  weU  by  the  name  in  the  warrant  as 
by  hia  true  name.  8  Bast  828;  6  Oow.  456;  7  Ibid  882;  8  Wend.  250:  4 
Ibid255;9n>id820;  2Taunt.B.400.  And  if  the  offtcer  makes  an  ar^ 
reat  under  such  drcnmstances,  he  wiU  be  liable  to  an  action  for  false  m- 
prisonm«il  GrUwM  v.  Sedgmck,  1  Wend.  126;  S.  C,  6  Cow.  456-, 
Meadv.  ffawe$y7  0ow,  882;  Gunueyv,  X<»eii,  9  Wend.  819. 

The  wanant  may  be  directed  to  some  indifferent  person,  by  name,  who^ 
is  no  officer;  fcra  Justice  may  authorise  any  one  to  be  his  officer  whom  he. 
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ibis  name  and  officUl  character,^  and  each  endonement  cball 
'Operate  ma  a  direction  of  the  warrant  to  an  offioer  of  siidli 
Jufltioe'fl  county  or  corporation.  (Acts  1846^6,  p.  64,  ch. 
M ;  1847-8,  p.  180,  §  4.  Act  1866  -7,  p.  922,  §  3. 

§  4.  An  officer,  arresting  a  person  under  a  warrant  for  aa 
oflfence,  shall  bring  such  person  before,  and  return  such 
warrant  to,  a  justice  of  the  county  or  corporation  in  which 
.the  warrant  issued,  unless  such  person  be  let  to  bail  as 
hereinafter  mentioned,  or  it  be  otherwise  provided.  (Acts 
1847-8,  p.  131,  §  7,  8,  9.  Acts  1866-7,  p.  922, 
§4.) 

§  6.  Where  the  warrant  is  issued  in  a  county  or  oorpora- 
,tion,  other  than  that  in  which  the  charge  ought  to  be  tried, 
the  justice  before  whom  the  accused  is  brought,  shall  by 
.  warrant  commit  him  to  an  officer,  that  he  may,  and  such 
officer  shall,  carry  him  to  the  county  or  corporation,  in  which 
the  trial  should  be,  and  there  shall  take  him  before,  and 
return  such  warrant  to,  a  justice  thereof.  (Id.  §  3,  Acts 
1866-7,  p.  922,  §  5.) 

Bail 

§  6.  A  justice  before  whom  a  person  is  charged  with  an 
•otfence  not  punishable  with  death  or  confinement  in  the  peni- 
tentiary, or  of  which,  if  it  be  so  punishable,  only  a  light 
= suspicion  of  guilt*  falls  on  him,  may,  pending  the  examina- 

pleases  to  make  saoh,  but  no  private  person  oan  be  oampellsd  to  exeonte  it, 
and  henoe  it  is  better,  in  general,  to  direct  it  to  an  officer.  2  Hawk.  P.  C. 
oh.  18,  §  27:  1  Chit  Or.  Ii.  38:  1  Hale's  P.  0.  581;  2  Ibid,  110,  HI ;  1 
8alk.  847 ;  Mayo's  Qxdde  to  Mag.  54. 

4  Although  an  escape  wsrrant  ought  regnlarly  to  show  on  its  f  aoe  H^t 
the  person  who  issues  it  is  a  justice  of  the  peace,  yet,  on  habetu  earpuM 
sued  out  by  the  person  arrested  under  it,  if  it  iaprwed  that  he  <«  a  justiot,  the 
prisoner  ought  not  to  be  discharged.    Jones  t.  Timberlakey  6  Band,  678. 

s  A  justice  of  the  peace  before  whom  apezson  is  brought,  ohaiged  witii  a 

felony,  has  power  to  admit  ^  to  bail,  although  the  crime  with  which  he  is 

charged  is  punishable  wi&  death,  or  by  confinement  In  the  penitentiary,  if 

•only  a  light  suspicion  of  guilt  fall  on  the  party.     Tyler j  Ckn>.dbc,f  ▼.  Green^ 

iaWf  6  Band.  711,  712. 
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tion  before  hmiy  or  upon  committing  such  person  for  trial, 
adnut  him  to  bail.  If  the  ofience  be  so  punishable^  and 
there  is  good  cause  to  believe  such  person  guilty,  he  shall 
not  be  let  to  bail  by  a  justice  ;  nor  shall  any  person  in  jail, 
under  an  order  of  commitment,  be  admitted  to  bail  by  a 
justice  in  a  less  sum  than  was  required  by  such  order ;  but  a 
coort  in  which  any  person  is  held  to  be  tried  for  a  criminal 
oft'ence,  or  any  judge  of  a  circuit  court,  may  admit  such 
person  to  bail  before  conviction.*    (1  R.  C.  p.  595,  ch.  167, 


•  It  is  good  oanse  for  admitting  to  bail  a  priaoner  oonlhied  in  dose  jaU 

upon  an  indiotment  for  murder,  that  he  is  laboring  tmder  a  present  painful, 

BOTere  and  dangerons  disease,  caused  by  his  imprisonment,  and  lik^y  to  be 

so  aggraTated  by  a  continnanoe  thereof  as  probably  to  tenninate  f ataUy. 

Com,  T.  SemmeSj  11  Leigh  665. 

The  General  Gonrt,  on  the  petition  of  a  prisoner  in  custody  on  an  indict- 
ment for  mnrder,  to  be  let  to  bail  on  aoooont  of  the  ill  state  of  his  health, 
forebore,  on  the  same  aooonnt,  to  bring  him  before  it  by  habeas  carpus^ 
heaid  his  application  for  bail  in  his  absence,  and  resolved  that  he  ought  to 
be  let  to  bail;  whereupon,  the  judge  of  the  Circuit  Superior  Court  wherein 
he  was  indicted,  in  vacation,  admitted  him  to  bail  accordingly.    Ibid. 

Notwithstanding  the  justices  before  whom  the  examination  was  had  may 
have  been  of  the  opinion  that  the  priaoner  ought  not  to  be  admitted  to  bail, 
and  notwithstanding  the  subsequent  finding  of  a  grand  juiy,  the  Circuit 
Courts  and  judges  may  always,  before  conviction,  enquire  into  the  cause  of 
imprisonment,  and  let  to  bail,  if  under  the  circumstances  it  seem  right  to 
do  so.     Com.  V.  BtUherfcrd,  5  Band.  646. 

The  judgment  of  the  examining  court  and  finding  of  the  grand  jury  are 
not  conclusive  of  the  probable  guilt  of  the  prisoner,  so  as  to  exclude  the 
examination  of  testimony  by  the  court  or  judge  as  to  the  probable  guilt  or 
innocence,  on  the  prisoner's  motion  to  be  let  to  baiL  The  power  to  let  to 
bail  implies  the  power  to  hear  aU  legal  testimony  which  may  infloenoe  the 
decision  of  the  motion.  To  what  extent  testimony  shall  be  heard,  is  a  mat- 
ter to  be  detennined  by  the  court  or  judge,  in  the  exerdse  of  a  sound  legal 
discretion.    Ibid. 

When^er  the  motion  to  be  let  to  bail  is  made  upon  the  ground  that  there 
is  but  a  light  BUfipidon  of  guilt  against  the  prisoner,  which  of  course  induces 
an  examination  and  weighing  of  the  whole  testimony  in  the  case,  the  court 
or  judge  ought  not  to  entertain  the  motion,  if  it  be  apparent  that  the  Com- 
monwealth is  unavoidably  deprived  of  some  testunony  important  to  the 
decision  of  that  question.    Ibid. 

Prisoner  examined  in  a  corporation  court,  and  sent  on  for  trial  in  the  Cir- 
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§  1,  2  ;  p.  598,  §  8  ;  Acts  1847-8,  p.  137,  ch.  17;  H,  2  ;  p. 
188,  §  28  ;  Acts  1866-7,  p.  922,  ch.  204,  §  6. 

§  7.  A  person  charged  with  an  offence,  not  so  punishable, 
and  to  be  carried  to  another  county  or  corporation,  shall,  if 
he  request  it  in  the  county  or  corporation  wherein  he  is 


Goit  Superior  Court,  on  charge  of  aiding  and  abetting  an  officer  of  a  bank 
to  embezzle  money  and  bank  notee  confided  to  his  care  to  an  amonnt  of 
100,000  doUars  or  more,  and  of  larceny  of  money  and  bank  notee  of  the 
bank  to  the  same  amount ;  twenty-four  indictments  are  preferred  against 
him  for  aiding  and  abetting  the  officer  to  embezzle,  and  for  larceny  of 
twenty-four  several  sums  of  the  same  money,  at  sereral  times,  as  several  and 
distinct  offences ;  prisoner  is  brought  to  trial  on  one  of  the  indictments,  and 
acquitted ;  it  appears  that  the  indictments  are  founded  on  a  single  Griminal 
transaction,  and  though  the  acts  charged  in  the  indictments  might  be  pros^ 
ecuted  as  seyeral  offences,  yet  they  might  all  hare  been  included  in  one 
indictment.  Thb  acquittal  of  the  prisoner  in  one  case,  furnishes  such  a 
presumption  of  his  innocence  in  the  others,  as  entitles  him  to  be  bailed. 
Qreen  v.  Com,,  11  Leigh  677. 

A  prisoner  having  been  examined  by  the  County  Court,  and  remanded  for 
trial  for  the  offence  of  feloniously  passing  two  counterfeit  half  eagles,  one 
of  them  to  J.  C*  and  the  other  to  W.  If.,  two  indictments  are  found  against 
him,  in  one  of  which  he  is  charged  with  passing  one  of  the  counterfeit  coin  to 
J.  C.  on  the  18th  of  October,  1842,  in  the  other  with  passing  the  other  coin 
to  W.  M.  on  the  same  day.  Upon  a  trial  of  one  of  the  indictments,  the 
jury  find  the  prisoner  not  guilty.  His  acquittal  in  that  case  does  not  entitle 
him  to  be  let  to  bail  in  the  other.    Summerfleld  y.  Com,j  2  Bob.  B.  767. 

If  an  examining  court  refuses  to  bail  a  prisoner,  or  is  silent,  a  justice  of 
the  peace  has  no  rig^t  to  admit  him  to  baO ;  though  any  judge  of  the  Qen- 
eral  Court  may.    Hamlett  et  aU,  t.  Com^y  8  Gratt.  82. 

A  prisoner,  indicted  for  felony,  will  be  let  out  on  bail  when  his  continued 
confinement  would  endanger  his  life.    Archer^ s  ccue,  6  Gratt  705 • 

It  would  be  yezy  difficult  to  lay  down  any  better  rule  on  the  subject  (of 
bailing  after  indictment  and  before  conviction)  than  now  exists.  While,  as 
a  general  rule,  it  may  be  proper  not  to  admit  bail  after  an  indictment  for 
an  offence  punishable  by  death  or  confinement  in  the  penitentiary,  yet  it 
might  be  going  too  far  to  t^e  away  the  power  from  the  courts  entirely. 
It  is  much  to  be  regretted  that  so  little  care  should  be  taken  in  Virginia  to 
have  jails  properly  constructed ;  and  that  prisoners  should  so  often  have  to 
be  confined  in  **9eTy  damp  and  wry  badly-wntUated^*  rooms.  Any  such 
cause  for  admitting  to  bail,  after  indictment  found,  should  be  obviated  as 
far  as  possible.    Bep.  Bev.  C.  Y.  p.  1002,  note.    See  the  cases— Xon2  M<h 
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arrested^  be  brought  before  a  justice  thereof.  In  such  or 
any  case  of  a  person  charged  with  an  oflfence  not  so  punish- 
able, if  he  desire  it,  a  court,  judge  or  justice,  before  whom 
he  is  brought,  may,  without  trial  or  examination,  let  him  to 
bail,  upon  taking  a  recognizance  for  his  appearance  before 
the  court  having  cognizance  of  the  case,  the  fact  of  taking 
which  shall  be  certified,  by  the  court  or  officer  taking  it, 
upon  the  warrant  under  which  such  person  was  arrested  ; 
and  the  warrant  and  recognizance  shall  he  returned  forth- 
with to  the  clerk  of  the  court  before  which  the  accused  is  to 
appear;  to  which  court  the  judge  or  justice  who  issued  such 
warrant  shall  recognize,  or  cause  to  be  summoned,  such 
witnesses  as  he  may  think  proper.  (Acts  1847-8,  p.  130, 
§  3,  5 ;  Acts  1866-7,  p.  925,§  7. 

§  8.  In  all  cases  in  which  recognizances  at  the  suit  of 
the  Commonwealth  may  have  been,  or  shall  here- 
after be  entered  into,  it  shall  be  the  duty  of  the  clerk  of 
the  court  in  which,  or  in  the  clerk's  office  of  which  any 
recognizance  may  be  filed,  to  deliver  to  the  bail,  on  his 
applying  therefor,  a  bail  piece,  in  substance  as  follows;  viz : 
"A  B,  of  the  county  (or  corporation)  of  ,  is 

delivered  to  bail  unto  C  D,  of  the  county  (or  corporation) 
of  ,  at  the  suit  of  the  Commonwealth.     Given 

under  my  hand  this  day  of         ,  in  the  year 

(Acts  1852,  p.  77-8,  ch.  93 ;    Acts  1866-7,  p.  925,  ch. 
204,  §  8.) 


huiCs  case,  1  Salk.  104 ;  B,  v.  Chapmmhy  8  Gar.  &  Payne  558 — 84  Eng.  Com. 
Lav  Rep.  523;  R.  ▼.  OuUridgey  <&e.,  9  Car.  &  Payne  228—88  Eng.  Ck)m. 
LawBep.  98;  B-  t.  Seaife  and  wffe,  9  Dowling  553;  B.  v.  AndrewSj  2 
Oowling  A  Lovndea  10 ; — referred  to  by  the  revisors  in  their  note  to  this 
section  of  the  statute. 

If  the  party  to  be  bailed  be  an  infant,  or  a  married  woman,  then  the 
recognizance  is  taken  only  from  the  sureties.  1  Ghitty  Gr.  Law  104  ;  Dayis' 
Cr.  Law  412.  An  infant  prisoner  being  admitted  to  bail,  his  sureties  were 
required  to  enter  into  the  recognizance  of  bail,  without  his  joining  therein 
himself.     Com.  v.  8emmes,  11  Leigh  665. 


»> 
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Examination  or  trial  before  justice. 

§  9.  A  jostice  may  acyoum  an  examination  or  trial 
pending  before  him,  not  exceeding  ten  days  at  one  time, 
without  the  consent  of  the  accused,  and  to  any  place  in  the 
county  or  corporation.  In  such  case,  if  the  accused  be 
charged  with  an  offence  punishable  with  death  or  confine* 
ment  in  the  penitentiary,  he  shall  be  committed  to  jail  ; 
otherwise  he  may  be  recognized  for  his  appearance  at  the 
time  appointed  for  such  farther  examination  or  trial,  or  for 
want  of  bail  be  committed  to  jail.  (Id.  §  10.  Acts  1847-8, 
p.  180,  §  10.    Acts  1866-7,  p.  925,  §  9.) 

§  10.  If  the  person  so  recognized  do  not  appear  at  the 
time  so  appointed,  the  said  justice  shall  certify  the  recog- 
nizance and  the  fact  of  such  default  to  the  county  or  cor- 
poration court  at  its  next  term,  and  like  proceedings  shall 
be  had  thereon,  as  on  breach  of  a  recognizance  for  appear- 
ance before  such  court.  (Acts  1847-8,  p.  131,  §  11 ;  1866-7, 
p.  925,  §  10. 

§  11.  If  the  accused  is  committed,  it  shall  be  by  an  order 
of  the  justice  stating  that  he  is  committed  for  farther  ex- 
amination on  a  day  specified  in  the  order ;  and  on  that  day 
he  may  be  brought  before  the  justice,  by  his  verbal  order 
to  the  officer  by  whom  he  was  committed,  or  by  a  written 
order  to  a  difterent  person.  (Acts  1847-8,  p.  131,  §  12  ; 
1866-7,  p.  925,  §  11.) 

§  12.  The  justice  before  whom  any  person  is  brought  for 
an  offence,  shall,  as  soon  as  may  be,  in  the  presence  of 
such  person,  examine  on  oath  the  witnesses  for  and  against 
him,  and  he  may  be  assisted  by  counsel.  (Acts  1847-8,  p. 
131.  §  13 ;  1866-7,  p.  923-4,  §  12. 

§  13.  While  a  witness  is  under  such  examination,  all 
other  witnesses  may,  by  order  of  the  justice,  be  excluded  from 
the  place  of  examination  and  kept  separate  from  each  other. 
(Acts  1847-8,  p.  131,  §  15  ;  1866-7,  p.  924,  §  13.) 
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§  14.  When  the  justice  deems  it  proper,  the  testimony 
of  the  witnesses  may  be  reduced  to  writing ;  and  the  same, 
if  required  by  him,  shall  be  signed  by  them  respectively. 
(Acts  1847-8,  p.  181,  §  16 ;  1866-7,  p.  924,  §  14.) 

§  15.  The  justice  shall  discharge  the  accused,  if  he  con- 
sider that  there  is  not  sufficient  cause'''  for  charging  him 
with  the  offence ;  shall  commit  him®  to  jail,  if  he  consider 


7  Let  it  be  here  spedallj  remembered  by  the  justice,  that  he  is  not  now 
passing  upon  the  guilt  of  the  aconeed,  bat  only  enqniiing  whether  the  off enco 
charged  against  him  has  been  committed,  and  whether  there  is  probable 
cause  to  believe  him  guilty.  Upon  the  question,  what  is  probable  cause  ?  it 
is  impofisible  to  lay  down  for  the  gOTenmient  of  the  magistrate  any  precise 
and  inrariable  role ;  but  in  this  Commonwealth  he  should  commit,  (especially 
in  cases  of  felony,}  where  there  is  any  reasonable  doubt  as  to  the  prisoner's 
innocence.  Kayo's  Guide  to  Mag.  68.  Probable  cause  is  a  case  made  out 
by  proof,  famishing  good  reason  to  believe  that  the  crime  aUeged  has  been 
committed  by  the  person  charged.  'When  such  cause  is  shown,  it  can  be 
done  away  only  by  its  appearing  that  no  snch  crime  has  been  committed,  or 
that  the  suspicion  entertained  of  the  prisoner  is  whoUy  groundless.  U.  8, 
y.  Burr  J  Sergeant's  Cktnst.  Law  242. 

A  discharge  by  the  magistrate  will  not  bar  another  prosecution  for  the 
same  offence.    Wright's  Bep.  450. 

8  It  is  M^e  that  a  warrant  of  oonmiitment  should  set  forth  that  the  party 
is  charged  on  oath,  or  afiSrmation,  but  it  is  not  necessarff.  Com.  ▼.  Mur- 
rapj  2  Ya,  Gas.  504. 

A  mistake  of  the  justices  in  the  date  of  the  warrant  of  commitment,  or 
of  the  warrant  summoning  the  justices,  is  no  ground  for  setting  aside  the 
subsequent  proceedings.    Ibid. 

While  it  is  not  necessary  to  state  in  the  commitment  any  part  of  the  evi- 
dence adduced  before  the  magistrate,  or  to  show  the  grounds  on  which  he 
has  thought  fit  to  commit  the  defendant,  (2  Wils.  158 ;  1  Chit.  Gr.  Law  110,) 
it  is  necessary  to  set  forth  the  particular  species  of  crime  allied  against  the 
party  with  convenient  certainty.  2  Hawk.,  ch.  16,  §  16;  1  Hale,  584;  2 
Ibid,  122 ;  11  St  Tr.,  d04,  318>^19 ;  3  Granch,  448;  3  Peters,  208  ;  14  East's 
Bep.  70  ;  State  v,  Bowe,  8  Bich.  17-  If  it  be  for  felony,  it  must  state  the 
species  of  felony,  as  ''for  felony  for  the  death  of  I.  S.,"  or  '*  for  burglary  in 
breaking  the  house  of  I.  S.,"  Ac  Ibid:  1  Archl.  Or.  Prac.  &  SL,  7th  edi., 
1860,  top.,  p.  169.  And  the  reason  is,  that  it  may  appear  to  the  judges, 
upon  the  return  of  a  habeas  eorpasy  whether  it  be  felony  or  not.  2  Wils. 
158-9.  If  it  does  not  appear  by  such  return  that  he  is  committed  for  and 
charged  with  a  criminal  offence,  the  court  will  either  discharge  or  bail  him. 
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that  there  is  SQch  cause,  or  let  him  to  bail  under  the  sixth 
section.  Uo  shall  require  recognizance,  with  or  without 
sureties,  as  he  deems  proper,  from  all  material  witnesses 
against  the  accused.  (Acts  1847-8,  p.  180,  §  17,  18,  23, 
24 ;  1848-9,  p.  49,  ch.  93,  §  1.  IK  C.  p.  698,  §  1.  Acts 
1866-7,  p.  924,  §  15. 

§  16.  When  a  justice  so  considers  that  there  is  sufficient 
cause  for  charging  the  accused  with  the  oftence,  unless  it  be 
a  case  wherein  it  is  otherwise  specially  provided,  the  com- 
mitment shall  bo  for  trial,  and  the  recognizance  be  for  ap- 
pearance, in  the  county  or  corporation  court  at  snch  time 
as  the  case  can  be  proceeded  in  before  such  court.  The  jus- 
tice shall  return  to  the  clerk  of  such  court,  as  soon  as  may 
bo,  a  certificate  of  the  nature  of  the  offence,  showing 
whether  the  accused  was  committed  or  recognized  therefor  ; 
and  the  clerk,  as  soon  as  may  be,  shall  inform  the  attorney 
for  the  commonwealth  in  said  court  of  such  certificate. 
Acts  1847-8,  p.  132,  §  18,  22  ;  1866-7,  p.  924,  §  16. 

V  17.  Every  examination  and  recognizance  taken  under 
this  chapter  shall,  by  the  judge  or  justice  taking  it,  be  cer- 
tified to  the  clerk  of  the  court  before  which  the  party  charged 
is  to  appear,  on  or  before  the  first  day  of  its  session.  If  he 
fail,  he  may  be  compelled  to  do  so,  by  attachment,  as  for  a 
contempt.    Acts  1847-8,  p.  133,  §  20  ;  1866-7,  p.  924,  ^  17. 

§  18.  A  justice  to  whom  complaint  is  made,  or  before 


And  ibis  rule  is  said  to  apply  not  only  where  no  cause  at  all  is  expressed  in 
the  mittimus,  but  also  when  it  is  so  loosely  set  forth  that  the  court  cannot 
judge  whether  it  were  a  reasonable  ground  of  imprisonment.  2  Hawk.  P. 
C,  ch.  IG,  §  16 ;  1  Chit.  Cr.  Law  111 ;  2  Inst.  62;  Dalt.  J.,  ch.  166.  In 
committing  for  a  misdemeanor,  the  mittimus  should  state  the  cause  of  com- 
mitment as  in  felony.    Young  t.  Com.  1  Bob.  B.  744. 

But  though  the  warrant  of  commitment  be  defeotiTC,  the  court  will  not 
discharge  the  prisoner  finally  on  that  account.  There  is  no  doubt  that  a 
judge  before  whom  a  prisoner  is  brought  wiU  look  beyond  the  commitment, 
if  necessary,  and  will  bail  or  remand,  according  to  circumstances.  See  1 
Arch.  Cr.  Pr.  &  PI.  7th  edi.  top.  p.  172 ;  r>  Cowen,  60,  68;  State  «.  Potter, 
Dudley^s  S.  C.  B.  206  ;  Toung  v.  Com,  1  Bob.  B.  744. 
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whom  a  prisoner  is  broaght,  may  associate  with  himself  one 
or  more  justices  of  the  county  or  corporation,  and  they  may 
together  execute  the  powers  and  duties  before  mentioned. 
Acts  1847-8,  p.  138,  §  27  ;  1866-7,  p.  924,  §  18. 

When  jvdge  or  justice   may  supersede    commitment  or  dis- 

charge  recognizance. 

§  19.  If  a  person  be  in  jail,  or  under  recognizance  to  an- 
swer a  charge  of  assanlt  and  battery  or  other  misdemeanor, 
for  which  there  is  a  remedy  by  civil  action,  unless  the  ofience 
was  committed  by  or  upon  a  sheriff  or  other  officer  of  jus- 
tice, or  riotously,  or  with  intent  to  commit  a  felony,  if  the 
party  injured  appear  before  the  judge  or  justice  who  made 
the  commitment  or  took  the  recognizance,  and  acknowledge 
in  writing  that  he  has  received  satisfaction  for  the  injury, 
Buch  judge  or  justice,  in  his  discretion,  may,  by  an  order 
under  his  hand,  supersede  the  commitment,  or  discharge  the 
recognizance  as  to  the  accused  and  the  witnesses.  Acts 
1847-8,  p.  188,  §  80 ;  1866-7,  p.  924,  §  19. 

§  20.  Every  order  discharging  a  recognizance  shall  be  filed 
with  the  clerk,  before  the  session  of  the  court  at  which  the 
party  was  to  appear,  and  an  order  superseding  a  commitment 
shall  be  delivered  to  the  jailor,  who  shall  forthwith  discharge 
the  witnesses  (if  any)  and  the  accused,  and  against  him  judg- 
ment shall  be  entered,  in  the  said  court,  for  the  costs  of  the 
prosecution.  Acts  1847-8,  p.  138,  §  80,  31 ;  1866-7,  p. 
924,  §  20. 
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When  deceased  a  stranger, 
body  to  be  buried;  how 
costs  paid. 

Coroner  may  require  physi- 
cians to  attend  inquest; 
their  compensation. 

Penalty  on  coroner  for  fail-* 
nre  of  duty. 

Inquest  may  be  taken  on 
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§  1.  Upon  notice  of  a  death  supposed  to  have  been  caused 
by  violence  and  not  by  casualty,  the  coroner  of  the  city  of 
Richmondf  if  the  dead  body  be  in  the  penitentiary,  and  ia 
any  other  case,  the  coroner  of  the  county  or  corporation  in 
which  the  dead  body  is,  shall  issue  a  warrant  to  the  follow- 
ing effect :  "  County  (or  corporation)  of ,  to  wit:  To 

the  sheriff  (or  sergeant,)  or  any  constable  of  countj/f 

(or  the  corporation  of :)    Tou  are  required  to  summon 

twelve  jurors  of  the  county  (or  corporation)  of  ,  to 

attend  before  me^  a  coroner  of  said  county  (or  corporation),  at 

the  dwdUng-hjouse  of ,  (or  at  a  place  called ,)  in 

said  county  (or  corporation,)  at  the  hour  of ,  to  enquire 

upon  the  view  of  the  body  of ,  (or  a  person  unknown,) 

there  lying  dead,  when^  how  and  by  what  means  he  came  to  his 

death.     Given  under  my  hand  this day  of . 

,  Coroner.^* 

(1  R.  C.  p.  288,  §  7.  Acts  1829-30,  p.  9,  ch.  5,  §  1.  1847-«, 
p.  134,  ch.  16,  §  1,  2.     1866-7,  p.  919,  §  1.) 

§  2.  The  coroner  may  issae  a  summons,  directed  like  the 
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warrant,  commanding  the  officer  to  sammon  witnesses  to 
attend  before  him  at  such  time  and  place  as  he  may  direct. 
(Acts  1847-8,  p.  135,  §  5 ;  1866^7,  p.  919,  §  2.) 

§  3.  Any  such  officer  to  whom  the  warrant  or  summons 
may  be  delivered,  shall  forthwith  execute  it,  and  make  re* 
tnm  thereof  to  the  coroner  at  the  time  and  place  named 
therein ;  if  he  fail  so  to  execute  and  return  the  same,  he 
shall  forfeit  twenty  dollars ;  and  if  any  person,  summoned 
as  a  jnror,  fail  to  attend  as  required,  without  sufficient  ex- 
cuse, he  shall  forfeit  ten  dollars.  (Acts  1847-8,  p.  135,^§  5 ; 
1866-7,  p.  919,  §  3. 

§  4.  If  twelve  jurors  ao  not  attend,  the  corner  may  require 
the  officer  or  any  other  person,  to  summon  others.  When 
the  full  number  of  twelve  have  appeared,  the  coroner,  in 
view  of  the  body,*  shall  administer  to  them  the  following 
oath :  **  You  swear  that  y&u  wiU  diUgenHy  inquire^  and  true 
presentment  make^  when^  how  and  by  what  means^  the  perstm 
whose  body  here  lies  dead  came  to  his  deaths  and  return  a  true 
inquest  thereof  upon  your  own  knowledge  and  the  ividence  before 
you.  So  help  you  God:'  (1  R.  C.  p.  288,  §  8,  10  ;  p.  290, 
§  18,  21.     Acts  1847-8,  p.  135,  §  4  ;  1866-7,  p.  919,  §  4.) 

§  5.  Witnesses  on  whom  the  summons  before  mentioned 
is  served,  may  be  compelled  by  the  coroner  to  attend  and 
give  evidence,  and  shall  be  liable  in  like  manner  as  if  the 
summons  had  been  issued  by  a  justice  in  a  criminal  case. 


1  A  coroner's  duty  is  jndiciAl,  and  he  can  only  take  an  inquest  mper 
vimm  corporis;  and  an  inqnest,  in  which  the  jury  were  not  sworn  by  the 
ooraner  himself,  and  ntp&r  visum  corporis,  is  absolutely  Toid.  King  y. 
Ferrand,  8  Bam.  A  Aid.  230;  1  Ghitty's  Bep.  745>755,  S.  0.  more  fully 
reported ;  2  Hale  58 ;  2  Hawk.  oh.  9,  §  82.  So  essential  is  the  -view  of  the 
body  to  the  validity  of  the  inquisition,  that  if  the  body  is  not  found,  or  if 
from  any  other  cause,  the  yiew  cannot  be  had,  no  inquest  should  be  taken 
by  the  coroner.  For  the  purpose  of  having  the  view,  the  coroner  may  order 
the  body  to  be  disinterred  within  a  reasonable  time  after  the  death  of  the 
peraon,  either  for  the  purpose  of  taking  an  original  inquisition,  where  none 
has  been  taken,  or  a  further  inqusition,  where  the  first  was  insufficient. 
2  Hawk.  oh.  9,  §  28 ;  Jervis  on  Cor.  29  ;  Mayors  Guide  to  Mag.  186-7. 
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Tbey  ahali  be  sworn*  by  the  coroner  before  giving  evidence 
to  the  inqnesty  and  their  evidence  shall  be  reduced  to  wri- 
tiDg'  by  him  or  under  his  direction,  and  subseribed  by  them 
respectively.  (1  R.  0.  p.  290,  9  17.  Acts  1847-8,  p.  134, 
6^  6,  7 ;  1866-7,  p.  919,  $  6.) 

^  6.  The  jury,  after  hearing  the  evidence^  and  making  all 
i%eedful  inquiries,  shall  deliver  to  the  coroner  their  inquisi- 
tion, wherein  they  shall  state  the  name  of  the  deceased, 
(if  it  be  known),  the  material  circumstance  attending 
his  death,  and  if  they  find  that  he  camo  to  his  death, 
by   uulawfal   violence,    who    were  guilty  thereof,    either 


9  For  the  doctrine  in  regard  to  the  religions  belief  of  a  vitneas,  see 
Perry's  ccae,  3  Oratt  682.    We  intentionally  omit  the  form  of  the  oath ;  it 
nay  be  lonnd  neoesaaiy  to  depart  firom  a  partioolar  form.    R,  ▼.  ShUreh- 
mofi,  <1^,  1  Gar.  k  Mtfah.  248 ;  41  Eng.  Com.  Law  Bep.  189,  la  an  instanoe 
in  which  the  form  of  an  oath  to  a  witness  was  varied.    There  the  witness 
was  a  Chinese,  and  not  understanding  the  English  language,  an  interpreter 
was  sworn,  who  said  that  he  was  acquainted  with  the  mode  of  administering 
an  oath  to  a  Chinese  witness,  and  described  it  in  th»  manner  in  which  it 
waa  afterwards  administered,  adding,  that  he  had  frequently  seen  it  00  ad- 
ministered, and  believed  it  to  be  binding  in  that  form.    The  witness  was 
then  called,  i^d  on  getting  into  the  box  immediately  knelt  down,  and  a 
china  saucer  having  been  placed  in  his  hand,  he  struck  it  against  the  brass 
rail  in  front  of  the  box  and  broke  it.    The  crier  of  the  court  who  swears  the 
witnesses,  then,  by  direction  of  the  interpreter,  administered  the  oath  in 
these  words,  which  were  translated  by  the  interpreter  into  the  Chinese  lan- 
guage :  *'  You  sbaU  teU  the  truth  and  the  whole  truth :  the  saucer  is  enured, 
and  if  you  do  not  tell  the  truth,  your  soul  wiU  be  cracked  like  the  sauoer." 
Sep.  Eev.  C.  V.  p.  996,  note. 

3  The  fair  and  obvious  meaning  of  the  worda  qwken,  and  not  the  lesult 
of  the  evidence,  should  be  reduced  to  writing,  (in  the  hearing  of  the  accused, 
if  he  be  present),  and,  so  far  as  is  consistent  with  the  droumstances,  in  the 
exact  natural  language  and  peculiar  expressions  used  by  the  witnesses.  See 
|Cayo*B  Guide  to  Mag.  188;  2  East.  P.  C. 

4  The  coroner  is  to  Judge  of  the  ecmpetency  ot  the  evidence,  and  leav» 
its  weight  to  the  inquest;  and  upon  a  question  of  competency,  it  is  stated 
as  a  universal  maxim,  that  a  fact  must  be  established  by  the  same  rules  of 
evidence  whether  it  be  followed  by  a  criminal  or  civil  consequence.  Jervis 
on  Coro.  288. 
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ss  principal  or  acceesory.*     The  inquisition   may  be  to 

the  following  effect :  "  County  (or  corporation)  of -, 

iowU:  "  An  mquisitim  taken  at ,  in  the  county  (or  cor- 

poratiou)  of ,   on    the day  of  ,  in  the 

year ,  before ,  a  coroner  of  the  said  co*mty  (or 

corporation),  upon  the  view  of  the  body  of ,  (or  a  per- 
son unknown),  there  lying  dead.     The  jurors  sworn  to  inquire 

when^  how  and  by  xohat  means  the  said (or  person), 

came  to  his  deaths  upon  thdr  oaths  do  say :  (Then  insert  when, 
how  and  by  what  person,  means,  weapon  or  instrument,  he 
was  killed,  and  any  material  circumstances).  In  testimcny 
whereof  the  said  coroner  and  jurors  have  hereto  set  their  hands. 
(1  R  C.  id.  §  21.  Acts  1847-8,  id.  §  8.  6  and  7  Vict.  ch. 
«3,  §  2.     9  and  10  Vict.  ch.  62.    Acts  1866-7,  p.  920,  §  6.) 

§  7.  The  coroner  shall  return  to  his  county  or  corporation 
court  the  inquisition,  written  testimony  and  recognizances 
by  him  taken ;  and  if  the  jury  find  that  murder,  man- 
slaughter or  assault,  had  been  committed  on  the  deceased, 
flhaU  require  such  witnesses  as  he  thinks  proper,  to  give  a 
recognizance  to  appear  and  testify  at  such  court  when  it  sits 
for  the  trial  of  the  accused.  (1 R.  0.  id,  §  17.  Acts  1847-8, 
id.  §9;  1866-7,  p.  920,  §  7.) 

§  8.  If  a  person,  charged  with  the  offence  by  the  inquest, 
be  not  in  custody,  the  coroner  may,  for  his  apprehension, 
issue  process  in  the  same  manner  as  a  justice ;  it  shall  *be 
returnable  before  a  justice,  and  proceeded  on  as  directed 
by  chapter  two  hundred  and  four.^    (1  B.  C.  p.  288,  §  9 ; 

5  The  enquiries  of  the  jury  oaiinot  extend  to  aooeasories  (^/Ur  the  fact, 
as  they  cannot  in  any  wise  be  implicated  in  the  canae  of  the  death.  They 
should  howeyer  inquire  of  aooessoiies  btfore  the  fact,  for  snoh  are  instra- 
mental  to  the  death.  2  Hawk.  P.  0.  ch.  9,  §  26,  27;  Jerris  on  Oozo.  25 ; 
lCayo'8  Gnide  to  Hag.  187. 

•  See  0.  y.  ch.  204;  ante^  ch.  1,  on  ''Arrest,  Commitment  and  BaU.** 
Qumre:  If  a  ooroner  has  anthorify  to  commit  to  jail  for  trial,  a  penon 
ohazged  by  the  inquest  with  felony.     WormcUy  v.  Com,  10  Gratt.  648. 

If  he  has  not  sach  authority,  it  is  too  late  to  object  to  it  after  the  prisoner 
haa  been  regularly  examined  and  sent  on  for  trial,  and  has  been  indicted 
for  the  felony  in  the  Circuit  Court    Ibid. 
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p.  290,  §  20  to  26.     Acts  1847-8,  p.  186,  §  10 ;  1866  7, 

p.  920,  §  8.) 

§  9.  If  the  dead  person  be  a  stranger,  whether  an  inquest 
he  taken,  or  the  coroner,  called  on  to  view  the  body,  thinks- 
it  unnecessary  to  have  an  inquest,  he  shall  cause  the  body  to 
be  decently  buried.  If  the  coroner  certify  that  he  believes 
the  deceased  has  not  sufficient  estate  in  this  State  to  pay  the 
expenses  of  the  burial,  the  coroner^s  fees,  and  the  expenses 
of  the  inquest,  if  one  was  taken,  they  shall,  when  allowed 
by  the  court  of  the  coroner's  county  or  corporation,  be 
[paid]  out  of  the  treasury.  In  other  cases,  all  such  charges 
shall  be  paid  out  of  the  estate  of  the  deceased,  or  if  the  es- 
tate be  insufficient,  by  the  county  or  corporation  aforesaid, 
unless  the  inquest  be  on  the  body  of  a  convict  in  the  peni- 
tentiary ;  in  which  c&se  the  same  shall  be  paid  out  of  the 
treasury,  after  being  allowed  by  the  Executive.  (1  E.  C* 
p.  290,  §  19.  Acts  1829-80,  p.  9,  ch.  5,  §  2 ;  1847-8,  p. 
186,  §  11 ;  1866-7,  p.  920,  §  9.) 

§  10.  In  taking  an  inquest,  the  coroner  may  require  one 
or  more  physicians  to  attend,  and  give  information  and 
render  services,  incident  to  his  profession,  useful  to  the 
jury ;  and  reasonable  compensation  therefor  shall  be  allowed, 
as  part  of  the  cost  of  the  inquest.  (6  and  7  Will.  IV.  ch. 
89.     Acts  1847-8,  p.  187,  §  15  ;  1866-7,  p.  920,  §  10.) 

§  11.  If  a  coroner  fail  to  perform  any  duty,  herein  re- 
quired of  him,  he  shall  forfeit  one  hundred  dollars.  In 
case  of  such  failure,  or  if  there  be  no  coroner  authorized 
to  act,  or  none  in  the  neighborhood  in  which  the  dead  body 
may  be  found,  a  justice  of  the  court  by  which  the  nomina- 
tion of  a  coroner  so  authorized  was  or  might  be  made,  may 
act  as  coroner,*^  and  be  entitled  to  the  same  fees,  and  be 
subject  to  the  same  penalties.      (1  R.  C.  p.  291,  §  26 ;  p. 


7  A  justice  of  the  peace  acting  aa  coroner,  and  haying  aa  coroner  com- 
mitted a  person  to  jail  for  felony,  may  certify  the  fact  of  such  committal 
as  a  justice  of  the  peace.    Ibid. 
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293,  §  32.     Acts  1829-80,  p.  9,  ch.  5  ;  1847-8,  p.  187,  § 
13,  14;  1866-7,  p.  920,  §  11.) 

§  12.  TJnder  this  chapter,  proceedings  may  be  had  for 
summoning  a  jury  and  witnesses,  and  an  inquest  may  be 
held,  as  well  on  Sunday  as  on  any  other  day.  (Acts  1847-8, 
p.  137,  §  12;  1866-7,  p.  920,  §  12.) 
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How  accused  may  be  convicted. 
On  what  evidence  in  certain 
cases. 

How  term  of  imprisonment  or 
amount  of  fine,  fixed. 

Punishment  in  oases  of  second 
conviction. 


§  1.  Offences  are  either  felonies  or  misdemeanors.  Such 
offences  as  are  punishable,  when  committed  by  free  persons, 
with  death  or  confinement  in  the  penitentiary,  are  felonies ; 
;all  other  offences  are  misdemeanors,  except  that  an  offence 
-which,  when  committed  by  a  slave,  is  punishable  with  death, 
is  as  to  such  slave  a  felony.^  (Acts  1847-8,  p.  121,  ch. 
11,  §  1.) 


1  Every  offence  to  which  a  capital  punishment  i9  annexed  by  statute,  is 
ft  felony,  and  since  the  establishment  of  the  penitentiaiy,  every  offence 
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'    $  2.  No  crime  shall  be  panished  with  deaths  imleee  it  bfr 
directed  by  statute.     (Acts  1847-8,  p.  124,  $  84.) 

$  8.  A  common  law  offence  for  which  punishment  is  pre* 
scribed  by  statute,  shall  be  punished  only  in  the  mode  so 
prescribed.     (Id.  $  80.) 

§  4.  There  shall  be  no  plea  of  benefit  of  clergy,  nor  any 
distinction  between  murder  and  petit  treason ;'  but  the  last 
mentioned  offence  shall  be  punished  as  murder.  (1  R.  C. 
p.  617,  §  8 ;  p.  618,  §  10, 11,  p.  682,  ch.  172.  Acts  1847-8, 
p.  124,  §  22.) 

§  5.  No  suicide  nor  attainder  of  felony  shall  work  a  cor- 
ruption of  blood  or  forfeiture  of  estate.  (1  R.  C.  p.  618, 
§  86  to  58.     Acts  1847-8,  p.  124,  §  23,  25.) 

§  6.  The  commission  of  a  felony  shall  not  stay  or  merg& 
any  civil  remedy.     (Id.  §  29.     1  R.  C.  p.  581,  ch.  165.) 

§  7.  In  the  case  of  every  felony,  every  principal  in  the 
second  degree  and  every  accessary  before  the  fact,  shall  be 
punishable  as  if  he  were  the  principal  in  the  first  degree,^ 
and  every  accessary,  after  the  fact,  shall  be  confined  in  jail 


there  pmushable,  is  in  like  maimer  «  felony,  tmleas  it  be  by  statate  denom> 
inated  a  miademeanor.    Barker  ▼•  Cknn.,  2  Va.  Gas.  122. 

An  indictment  for  petit  larceny,  which  proceeds  to  charge  that  the  person 
indicted  has  been  preyionsly  indicted,  tried  and  sentenced  for  another  petit 
larceny,  is  an  indictment  for  a  felony.    Rider  t.  Com.  16  Gratt.  499. 

*  Petit  treason  is  abolished  in  England  by  9  G^.  iy.  ch.  81,  f  2 ;  ai^d  in 
Kew  Tork,  by  2  B.  8.  657,  §  8,  and  Uie  offence  now  is  treated  as  mnrder. 

s  This  is  the  language  of  all  the  modem  English  statates  on  thie  subjeoi^ 
See  11  Geo.  iy.  and  1  Will.  iy.  ch.  66,  f  25 :  2  WiU.  iy.  ch.  34,  §  18 ;  1  Vict, 
oh.  85,  §  7;  1  Vict  ch.  86,  §  7;  1  Vict.  ch.  87,  §  9 ;  1  Vict,  ch.  89,  §  11. 
Under  this  last,  the  case  of  i?.  y.  WalUtce^  d^c,,  1  Garr.  ft  Ifarsham.  200 ; 
41  Eng.  Com.  Law  Bep.  118,  was  decided.  As  to  an  accessary  afterihe  fect» 
there  is  by  the  1  Vict.  ch.  86,  §  7,  and  1  Vict,  ch,  87,  §  9,  an  exception  of 
a  receiyer  of  stolen  property.  No  sach  exception  seems  necessaiy  here ; 
for,  nnder  §  19,  post.  ch.  15,  the  receiyer  is  (and  it  is  so  adjndged  in  Smith* g 
Mie,  10  Leigh  695)  a  principal  felon.  Indeed,  the  words  at  the  end  of  that 
section,  "  and  may  be  proceeded  against  although  the  principal  offender  be 
not  oonyioted,"  may  yery  properly  be  stmck  ont  as  superfluous.  Bep.  Bey* 
O.  V.  p.  985,  note. 
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not  more  than  one  year»  and  fined  not  exceeding  five  hon^ 
dred  dollars.*  (Acts  1847-8,  p.  121,  §  2.  11  Geo.  IV,, 
and  1  Will  IV.  ch.  66,  §  26.  2  WUl.  IV.  eh.  34,  §  18. 
1  Vict.  ch.  85,  §  7.  Id.  ch.  86,  §  7.  Id.  ch.  87,  §  9.  Id. 
ch.  89,  §  11.) 

§  8.  Bat  no  person  in  tbe  relation  of  huahand  and  wife, 
parent  or  grandparent,  child  or  grandchild,  brother  or  siatef , 
by  consanguinity  or  affinity,  or  servant  to  the  oftender,  who, 
after  the  commission  of  a  felony,  shall  aid  or  assist  a  prin- 
<dpal  felon  or  accessary  before  the  fact,  to  avoid  or  escape 
&«)m  prosecution  or  punishment,  shuU  be  deemed  an  acces- 
sary after  the  fact.     (Acts  1847-8,  p  122,  §  5.) 

§  9.  An  accessary,  either  before  or  after  the  fact,  may, 
whether  the  principal  felon  be  convicted  or  not,  or  be  amen- 
able to  justice  or  not,  be  indicted,  convicted  and  punished 
in  the  county  or  corporation  in  which  he  became  accessary 
or  in  which  the  principal  felon  (might  be  indicted.  Any 
Buch  accessary  before  the  fact,  may  be  indicted,  either  with 
such  principal  or  separately.  (1  R.  C.  p.  589,  §  8 ;  p.  609, 
§  87.     Acts  1847-8,  p.  121,  2,  §  8,  4,  6.) 

§  10.  Every  free  person  who  attempts*^  to  commit  an  of- 

4  A  yerdiot,  which  finds  a  person  indicted  as  being  accesaiy  to  murder, 

to  be  guilty  thereof,  bnt  does  not  determine  whether  he  is  goiltj  as  acoes- 

sazy  to  murder  in  the  first  or  second  degree,  is  erroneous,  and  ought  to  be 

set  aside,  and  a  venire  facias  de  novo  awarded.    Com,  v.  Willtameon^  2  Ya. 

Gas.  211, 

0  To  eonstitate  an  offence  under  this  act,  the  attempt  must  be  made  by 

an  actual  ineffectual  deed  done  in  pursuance  of,  and  in  furtherance  of  the 

design,  to  commit  the  offence.     VTiL  d  als,  y.  Com^  6  Gratt  706. 

But  if  parties  combine  to  commit  an  offence,  and  they  all  assent  to  it,  and 
some  of  them,  only,  go  to  do  the  act,  aU  are  principals  in  the  offence.  Ibid, 

Hie  oyert  act  done  in  the  attempt  to  commit  the  offence,  need  not  be  the 
last  proximate  act  prior  to  the  consummation  of  the  felony  attempted  to  be 
perpetrated.    Ibid, 

An  indictment  for  an  attempt  to  commit  an  offence,  ought  to  charge  some 

act  done  by  the  defendant  of  such  a  nature  as  to  constitute  an  attempt  to 

oommit  the  offence  mentioned  in  the  indictment.    Com,  y.  Cia/rky  6  Gratl. 

675. 

What  is  a  good  indictment  for  an  attempt  to  commit  a  felony.    See  UM^ 

dfc  aU,  y.  Com.,  eupra  ;  Com,  y.  Nutter,  8  Qratt.  699. 
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fence,  and  in  such  attempt  does  any  act  towards  its  commis- 
sion, but  fails  to  commit,  or  is  prevented  from  committing 
it,  shall,  where  not  otherwise  provided,  be  punished  as 
follows: 

K  the  offence  attempted  be  punishable  with  death,  the 
person  making  such  attempt  shall  be  confined  in  the  peni- 
tentiary not  less  than  one  nor  more  than  two  years : 

If  it  be  'punishable  by  confinement  in  the  penitentiary, 
he  shall  be  confined  in  jail  not  less  than  six  nor  more  than 
twelve  months : 

If  it  be  punishable  by  confinement  in  jail,  or  fine,  he 
shall  be  confined  in  jail  not  more  than  six  months,  or  fined 
not  exceeding  one  hundred  dollars.     (Acts  1847-8,  p.  122, 

5  12.) 

§  11.  A  prosecution  for  committing,  or  procuring  another 
person  to  commit  perjury ,•  shall  be  commenced  within  three 
years  next  after  the  perjury  was  committed.  And  a  prose- 
cution for  a  misdemeanor  or  any  pecuniary  fine,  forfeiture, 
penalty  or  amercement,  shall  be  commenced  within  one  year 
next  after  th  Te  was  cause  therefor,  except  that  a  prosecution 
for  petit  larceny  may  be  commenced  within  five  years  after 
the  comission  of  the  offence  -^  and  except  also,  that  this 
section  shall  not  extend  to  a  prosecution  against  a  master 


<^  Ajb  to  what  constitntes  perjaxy,  see  post  ch.  17,  §  1,  note  1. 

7  An  information  in  the  natnze  of  a  writ  of  qtio  toarrarUOy  thongfa  in  form 
a  oriminal  proceeding,  yet  it  in  a  sabstanoe  a  dvil  proceeding,  for  the  trial  of 
a  ciTil  right :  and,  therefore,  this  section  does  not  apj^y  to  such  informa- 
tioBB.    The  Com.  v.  Birehetty  2  Ya.  Gas.  51.    See  O.  Y.  oh.  149,  $  11. 

Under  the  act  1  B.  G.'l819,  p.  614,  §  60,  it  was  held  that  a  mle  to  shew 
canse  why  an  information  should  not  be  filed  against  the  defendant  for  an 
assault,  will  be  discharged,  if  it  appear  that  the  oifenoe  was  committed  more 
than  one  year  before  the  role  was  granted.  Though  there  may  preTionsly 
hare  been  an  indictment  within  the  year,  for  the  same  assault,  which  was 
qnashed  for  some  defect,  the  defendant  will  nevertheless  be  protected  from 
fnrtiier  prosecation.  Com.  ▼.  CTUeheiter,  1  Ya.  Oas.  812.  This  act,  how- 
eyer,  required  the  '*  information'*  to  be  exhibited  ''within  one  year  next 
after  the  offence  committed,  and  not  after,"  and  the  prosecution,  in  tills 
case,  was  instituted  by  indictment. 
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or  skipper  of  a  vessel,  for  carrying  a  slave  out  of  the  State.® 
1  R  C.  p.  614,  §  60, 61.  Acts  1831-2,  p.  26,  ch.  27 ;  1838, 
p.  31,  ch.  19,  §  5 ;  1847-8,  p.  144,  §  14.) 

§  12.  Prosecutions  for  offences  committed,  wholly  or  in 
part,  without,  and  made  punishable  within  this  State,  may 
be  in  any  county  or  corporation,  in  which  the  offender  may 


A  preaentment  for  a  misdemeanor  is  the  oommenoement  for  the  prose 
cafcion;  and  nnless  the  proseoution  is  then  barred  by  the  statate  of  limita- 
tion, it  will  not  be  barred  by  the  failure  to  file  an  information  or  indictment 
upon  the  presentment  before  the  time  of  limitation  rons  out.     Com.  y. 
Christian,  7  Gratt.  631. 

It  seems  that  motions  are  included  in  this  act,  for  the  limitation  of  pros, 
secntion  on  penal  statutes.  See  Avditor  of  Pub,  Accounts  v.  Oraham^  1. 
Call  475.    Also  C.  V.  ch.  43,  §  1. 

After  a  verdict  of  couTiction  for  misdemeanor,  an  appellate  court  will 
presume  that  the  offence  was  proved  to  have  been  within  the  period  of  limi- 
tation, where  the  record  does  not  show  the  contrary.  Earhart  y.  Com.,  9 
lieigh  671. 

No  statute  of  limitations  which  shall  not  in  express  terms  apply  to  the 
Commonwealth,  shall  be  deemed  a  bar  to  any  proceeding  by,  or  in  behalf 
of  the  same.     C.  V.  ch,  42,  p.  225,  §  23. 

There  is  no  general  statute  of  limitations  applicable  to  felonies ;  and  in- 
utances  have  occurred  in  which,  after  the  crime  had  been  committed  more 
than  a  dozen  years,  the  felon  has  been  arrested,  convicted  and  punished. 
The  case  of  Eugene  Aram,  which  has  been  the  subject  of  an  interesting 
work,  is  the  most  striking  that  can  be  mentioned.  At  the  assizes  held  for 
the  county  of  York,  on  the  3d  of  August,  1859,  he  was  tried  for  the  murder 
of  Daniel  .Qarke  on  the  night  of  the  7th  of  February,  1745,  3  Bob,  Pr. 
<old  edi.)  7 ;  Wharton's  Am.  Cr.  Law,  4th  edi.,§  442. 

In  Pennsylvania,  it  has  been  decided,  that  the  act  of  limitations  must  bo 
pleaded  specially,  if  the  defendant  wishes  to  avail  himself  of  its  provisions. 
Com,  V,  Hutchinson,  2  Parsons  458.  Such,  however,  is  not  the  general  rule, 
which  is  that  advantage  may  be  taken  of  the  statute  on  the  genezal  issue,  or, 
when  it  appears  on  record,  by  motion  in  arrest  of  judgment,  or  motion  to 
quash.  State  v.  Robinson,  9  Foster  274 ;  McLane  v.  State,  4  George  835 ; 
U,  8,  V.  WatHns,  3  Granoh,  G.  C.  B.  441 ;  U.  S.  v.  White,  5  Oranch,  0. 
€.  B.  78 ;  Wharton's  Am.  Cr.  Law,  4th  edi.,  §  445,  nbte  (>)• 

0  There  ia  no  limitation  to  a  personal  action  or  proseontioin  against  a 
maator  or  skipper  of  a  vessel,  for  oanying  a  slave  out  of  the  State*  See  i 
11  of  this  ch.;  and  G.  V.  ch.  149,  §  11. 
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be  found,  or  to  which  he  may  be  sent  by  any  jodge,  jufitiice 
or  court.*    (Acts  1847-8,  p.  122,  §  6.) 

§  13,  An  oflTence  committed  on  the  boundary  of  two  coun.^ 
ties,  or  within  one  hundred  yards  thereof,  may  be  alleged 
to  have  been  committed,  and  may  be  prosecuted  and  pan- 
ished,  in  either  county.     (Acts  1847-8,  p.  122,  §  7.) 

§  14.  If  a  mortal  wound  or  other  violence  or  injury  be 
inflicted,  or  poison  be  administered,  in  one  oounty  or  cor* 
poration,  and  death  ensue  therefrom  in  an  another  county 
or  corporation,  the  ofience  may  be  prosecuted  in  either.  (1 
R.  C.  p.  609,  §  36.     Acts  1847-8,  p.  122,  §  8.) 

§  15.  A  person  acquitted  by  the  jury,  upon  the  facts  and 
merits  on  a  former  trial,  may  plead  such  acquittal®  in  bar 


•  If  a  penon  h%  stricken  or  poisoned  in,  and  die  by  reason  thereof,  out 
of  this  State,  the  offender  shall  be  as  goilty,  and  be  pioaeoated  and  pun- 
ished as  if  the  deaUi  had  ocooired  in  the  county  or  eotporation  in  which 
the  stroke  or  poison  was  giyen  or  administered.    See  post  oh.  12,  §  6. 

^®  A  nolUprouqui  entered  by  the  attorney  for  the  Commonwealth,  and  a 
sabseqnent  discharge  from  custody,  is  not  an  acqnittal  or  discharge  from 
further  prosecution,  and  does  not  support  the  plea  of  autrrfois  acquit, 
Zdndsay  v.  Com.,  2  Va.  Gas.  845.     See  also  Com.  v.  Adcoek,  8  Gratt.  663^2. 

A  nolle  prosequi  in  criminal  proceedings  does  not  amount  to  an  acquittal 
of  the  defendant,  but  he  may  again  be  prosecuted  for  the  same  oifence,  or 
fresh  process  may  be  issued  to  try  him  on  the  same  indictment,  at  the  dis- 
cretion of  the  prosecuting  officer.  State  v.  Thornton,  13  Iredell,  256 ;. 
Com.  y.  WheeUr,  2  Mass.  172 ;  1  Archbold*s  Crim.  Prao.  and  PL,  7th  edi., 
1860,  top  p.  836,  note. 

A  dismission  of  a  presentment  by  the  court  at  the  instance  of  the  attor- 
ney  for  the  Commonwealth,  must  be  regarded  only  as  an  informal  nolle 
prosequi.  Such  a  dismission  can  be  pleaded  neither  ss  an  acquittal  nor  as 
a  retraagit  Indeed,  a  retraxit  is  unknown  to  the  common  law,  at  least  so 
far  as  regards  a  prosecution  at  the  suit  of  the  Commonwealth.  Wortham 
y.  Com.,  5  Band.  669. 

A  general  plea  that  the  defendant  had  been  theretofore  acquitted  of  the 
same  offence  will  be  rejected  by  the  court.  The  plea  ought  to  set  forth  the 
court  in  which,  and  the  time  when,  the  prosecution,  trial  and  acquittal  took 
place.  It  ought  to  youeh  the  record,  if  of  the  same  court,  or  shew  the  re- 
cord of  acquittal,  if  of  another  court.    Ihid' 

To  prevent  delay  and  false  pleas,  it  is  required  that  the  prisoner,  when 
he  pleads  autrrfois  acquit  or  a/uirefois  convict  in  another  court,  should  b* 
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of  a  second  prosecution  for  the  same  ofience,^^  notwith- 


xea^  to  proTe  inttatUer  the  troth  of  his  pl«a,  so  tar  as  it  raqieots  the  rs* 
oord  of  the  former  trial*  For  the  record  is  a  part  of  his  plea,  and  the* 
truth  of  that  part  must  be  proved  to  the  ooort  by  a  transcript  of  the  record 
duly  certified,  or  the  record  itself  properly  brought  before  the  court.  And 
if  this  proof  is  not  instantly  given,  the  court  will  overrule  the  plea,  though 
for  good  cause  shown^  it  inll  give  him  time  to  plead  until  the  record  can  be 
procured.     Op.  of  Genl  Gt.  in  Com,  v.  Jliyer>  1  Va.  Gas,  232, 

A  dischaige  of  a  jury,  after  they  have  rendered  a  verdict  against  a  pris- 
oner,  but  which  verdict  is  adjudged  to  be  a  nuUity,  because  it  was  not  duly 
perfected,  and  therefore  set  aside  as  insuiflcient,  is  no  bar  to  a  prosecution 
nnder  the  same,  or  a  new  indictment.     Oibion  v.  0am, ,  3  Va.  Oas.  70,  111. 

"  Whether  the  offence  for  which  the  party  stands  charged  is  the  same 
cjfence  of  which  he  has  before  been  acquitted  or  convicted,  is  often  a  difB<- 
oult  question.  The  general  rule  is,  that  unless  the  first  indictment  was 
such  as  the  prisoner  might  have  been  convicted  upon  by  proof  of  the  facts-. 
contained  in  the  second  indictment,  an  acquittal  on  the  first  indictment  can 
be  no  bar  to  the  second.  See  8  Rob.  Prac.,  (old  edi.,}  129-182,  and  the 
cases  there  dted ;  also  Davis'  Grim.  Law  444-446.  The  rule  undoubtedly 
is,  that  if  the  prisoner  could  have  been  legally  convicted  on  the  first  indict- 
ment, upon  any  evidence  that  might  have  been  adduced,  his  acquittal  on 
that  indictment  may  be  suoceasfully  pleaded  to  a  second  indictment;  and 
it  is  immaterial  whether  the  proper  evidence  were  adduced  at  the  trial  of 
the  first  indictment  or  not.  See  1  Andib.  Grim.  Prac.  and  PL,  7th  edL 
1860,  top  p.  863-4 ;  B,  v.  Sheen,  2  G.  d;  P.  684 ;  jR.  v.  Clarke,  1  Brod.  A 
B.  478 ;  B.  v.  Eembden,  9  East  487 ;  Com.  v.  Wade,  17  Pick.  895. 

A  plea  of  autrrfois  acquit  must  shew  that  the  defendant  was  legiHmo 
modo  aequietoitue,  viz :  that  he  was  acquitted  upon  an  indictment  sufficient 
to  induce  punishment  if  he  had  been  convicted,  and  charging  the  eame 
offence ;  and  if  it  appears  manifestly  to  the  court,  on  looking  at  the  two  in- 
dictments, that  the  offences  charged  cannot  be  the  same,  it  is  dear  that  the 
defendant  cannot,  by  averment,  shew  that  they  are  the  same,  because- he 
would  thereby  contradict  the  record.  Per  Abbott,  O.  J.  in  The  King  v.- 
Taylor,  8  B.  ft  G.  502.  The  record  of  the  f onner  acquittal  must  be  vtmehed, 
Wortham  v.  Com,,  5  Band.  669. 

A  prisoner  having  been  acquitted  of  a  felony,  in  the  forging  of  an  order, 
and  also  of  fslsely  uttering  as  true  a  forged  order,  cannot  plead  that  acquit- 
tal to  an  indictment  for  a  misdemeanor,  charging  him  with  having  falsely 
and  fraudulently  obtained  sundry  goods,  by  means  of  a  false  privy  token, 
and  counterfeit  letter,  which  privy  token  was  the  same  order,  of  the  forgery 
and  uttering  of  which  he  had  been  acquitted.  Com.  v.  Quann,  9  Va.  Gas.  89. 

If  a  person  bei  indicted  for  shooting  S,  W.,  and  thereof  acquitted,  and 
then  indicted  for  shooting  J.  W.,  the  plea  of  autrefois  o^^u^  will  not  be* 
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standing  any  defect  in  the  form  or  substance  of  the  iiidict- 


sapported,  thongh  the  same  act  of  shooting  is  charged  in  both  indictments ; 
for  the  jury  who  tried  the  first  indictment  might  have  acquitted  the  pris- 
oner on  gronnds  not  affecting  the  second  trial.  Vaughan  y.  Gmi.,  2  Va. 
Cas.  278. 

If  a  prisoner  be  acquitted  of  bnming  the  bam  of  Jonah  Thompson^ 
he  cannot  plead  this  acquittal  in  bar  of  an  indictment  for  burning  the 
bam  of  Janoi  Thompson.  2  Va.  Cas.  825.  See  also  Qnn,  y.  Wcide,  17 
Pick.  400. 

When  the  plea  of  cmtrtfais  acquit  or  convict  is  determined  against  the 
defendant,  in  this  country  in  most  cases  he  is  allowed  to  plead  oyer,  and 
to  haye  his  trial  for  the  offence  itself,  Wharton*s  Am.  Cr.  Law,  4th  edi, 
§  ^72 ;  Dayis'  Crim.  Law  447 ;  Barge  y.  Com,,  8  Penn.,  B.  A  Watts  662 ; 
Com,  y.  Ooddard.  18  Mass.  455 ;  Foster  y.  Com,,  8  Watts  ft  8.  77 ;  Bim  y. 
State,  1  Ohio  St.B.  16.  In  England  this  is  allowed  in  felonies,  but  not  in 
misdemeanors.  B.  y.  Otbeon,  8  East  107 ;  B.  y.  Taylor,  8  B.  ft  C.  502 ; 
&  C.  5  Dow.  ft  B.  422. 

As  the  defendant  generally  pleads  oyer  to  the  felony  at  the  same  time 
with  the  issue  on  the  plea  of  autrtfois  acgutt,  the  jury  are  charged  again  to 
inquire  of  the  second  issue,  and  the  trial  proceeds  as  if  no  plea  in  bar  had 
been  pleaded.  B,  y,  Vandereomb,  2  Leach  708 ;  B.  y.  Cogan,  1  Leach  448 ; 
B.  y.  Sheany  2  O.  ft  P.  685. 

If  the  defendant  pleads  autrefois  acquit  and  not  guilty,  and  issues  be 
joined  on  both  pleas,  the  jury  ought  not  to  be  charged  with  both  these 
issues  at  once,  because,  if  they  find  for  the  defendant  on  the  plea  of  autre- 
fois aoquitj  the  former  acquittal  is  a  bar  to  the  indictment,  and  no  further 
trial  ought  to  be  had.  Tilghman,  C.  J.  in  Com.  y.  I>emuthy  dc,  12  Serg. 
.ft  Bawle  891. 

As  to  plea  of  autrefois  eonviety  see  Com,  y.  Kinneyy  2  Ya.  Cas.  189 ;  Cbm. 
y.  Jacksony  2  Va.  Cas.  501 ;  Bmith  y.  Com-y  70ratt.  598;  8  Bob.  Prac.,  (old 
edi.,)  181-188;  2  Hale  258;  2  Hawk.  ch.  86;  1  Archb.  Cr.  Prac.  and  PL, 
7th  edi.  1860,  top  p.  871-^874,  and  cases  cited  in  notes;  B.  y.  Scctty  1  Leach 
401 ;  B.  y.  Bowmany  6  Car.  ft  P.  887.  The  judgment,  if  in  fayor  of  the 
prisoner,  is,  **that  he  go  thereof  without  day."    Ibid. 

In  Bnglandy  when  upon  a  demurrer  to  a  plea  of  autrefois  acquit  the  court 
hold  the  plea  to  be  bad,  and  the  indictment  is  for  a  misdemeanor,  it  is  held 
that  the  judgment  to  be  giyen  is  not  a  judgment  that  the  defendant  do 
answer  oyer,  but  a  final  judgment.  The  King  y.  TayloTy  8  Bam.  ft  Cress. 
502 ;  10  Eng.  Com.  Law  Bep.  166;  1  Bennett  ft  Heard's  Lead.  Crim.  Cas, 
840-^48 ;  Begina  y.  Bird  and  wifCy  2  Eng.  Law  and  £q.  Bep.  580,  note. 
But,  in  Ms  country y  when  the  plea  is  found  against  the  defendant,  he  will 
be  put  to  plead  again  to  the  indictment,  and  the  trial  will  proceed  as  if  no 
preyious  proceedings  had  passed.  Com.  y.  Ooddard,  18  Mass.  B.  455 ; 
Com.  y.  Jacksony  2  Va.  Cas.  501 ;  8  Bob.  Prac  (old  edi.)  184,    In  the  case 
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ment  or  accusation  on  which  he  was  acqaitted.  (Acts  184'iM» 
p.  122,  §  10,  11.) 

§  16.  A  person  acquitted  of  an  offence,  on  the  ground  of 
a  variance"  between  the  allegations  and  the  proof  of  the 
indictment  or  other  accusation,  or  upon  an  exception  to  the 
form  or  substance  thereof,"  may  be  arraigned  again  on  a 
new  indictment  or  other  proper  accusation,  and  tried  and 
convicted  for  the  same  offence,  notwithstanding  such  formal 
acquittal.     (Id.) 

§  17.  TSo  person  shall  be  convicted  of  felony,  unless  by 


last  cited,  the  indiotment  was  for  assault  and  batteiy,  and  the  plea  was 
atUrefois  confdet.  The  court  decided  that  if  the  informality  in  the  replica- 
tion were  cured  by  amendment,  and  the  defendant  should  not  withdraw  his 
demurrer,  the  demurrer  ought  to  be  overruled,  and  a  judgment  rendered'of 
retpondeat  ouster, 

^*  A  prisoner  is  indicted  for  embezzling  the  goods  of  W.  and  at  the  fifth 
term  after  he  was  examined  for  the  oifenoe,  he  is  tried  and  convicted;  but 
the  yerdict  is  set  aside  for  a  yarianoe  between  the  allegation  and  the  proof, 
as  to  the  ownership  of  the  goods ;  and  the  case  is  continued.  At  the  next 
term  of  the  court  the  attorney  for  the  Commonwealth  enters  a  nolle  prosequi 
upon  the  indictment ;  and  the  prisoner  is  indicted  again  for  the  same  offence ; 
the  indictment  in  the  first  count  being  the  same  as  in  the  former  indict- 
ment, and  another  count  charging  the  goods  embezzled  to  be  the  goods  of 
A.  The  second  indictment  is  proper  and  in  time ;  and  the  prisoner  is  not 
entitled  to  be  discharged.     Com.  t.  Adeock,  8  Gratt.  661-2. 

In  an  indictment  for  larceny,  the  name  of  the  owner  of  the  property 
ehaxged  tohaye  been  stolen,  must  be  stated;  and  if  it  appears  that  the  per- 
son so  stated  to  be  the  owner  was  a  married  woman  at  the  time  of  the  lar- 
ceny, it  is  error,  and  the  prisoner'should  be  acquitted.  And  in  such  a  case 
if  there  is  a  verdict  and  judgment  against  the  prisoner,  which  on  appeal  is 
reversed,  when  the  case  goes  back  a  nolle  prosequi  may  be  entered,  and  a- 
new  indiotment  may  be  found.  Hughes  v.  The  Commonwealth,  17  Oratt.. 
665. 

°  Judgment  against  the  prosecution  on  a  demurrer,  is  not  final,  but  a  new 
bill  may  be  sent  in,  with  the  defect  cured,  U.  8.  v.  WcUkynSf  3  Cranch, 
O.  C.  B,  441 ;  Wharton*«  Am,  Grim.  Law,  4th  edi.  §  529, 

A  prisoner  having  been  tried  for  a  felonious  offence,  and  judgment  hav- 
ing been  arrested  because  the  verdict  against  him  was  too  uncertain  and 
defective  to  authorize  a  judgment  thereon,  it  was  held  that,  in  this  case,  the 
prisoner  might  be  again  tried  on  the  same  indictment.  Com.  v.  HtUtoUj  3' 
Gntt.  623. 
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outlawry,  or  by  his  oonfeeBion  of  gailt  in  coart,  or  by  his 
plea  or  demurrer,"  or  by  the  verdict  of  a  jury,  accepted  and 
recorded  by  the  court.     (Acts  1847-8,  p.  122,  §  9.) 

§  18.  Approvers  shall  not  be  admitted  in  any  case.     (Id. 
§  24.) 


^^  A  general  denxtmer  to  an  indictment  for  felony  oonfteaes  the  sabjeot- 
'  matter  of  it,  and  judgment  against  the  defendant  on  saoh  demurrer  is  finaL 
Regina  t.  Faderman\  4  Cox  G.  C  859 ;  8.  G.  1  Bennet  &  Heard's  Lead. 
Grim.  Gas.  834^389;  Wharton's  Am.  Grim.  Law,  4th  edi.  §  527;  Starkie, 
Grim.  PL  848.  Bnt  see  1  Arohb.  Gr.  Prac.  and  PL  7th  edi.  1860,  top  p. 
881,  and  note  (1).  This  was  formerly  doubted ;  2  Hale,  257,  815 ;  4  Blaek. 
vGom.  884 ;  Starkie's  G.  i^  297;  2  Inst.  178 ;  2  Hawk.  oh.  81,  §  5 ;  2  Hale 
225 ;  Gh.  G.  L.  439 ;  2  Leadh  608.  This  doubt,  however,  existed  only  in 
the  case  of  a  general  demurrer  concluding  in  bar ;  for  it  was  said  to  be  clear 
that  if  the  demurrer  prayed  judgment  of  the  indictment,  and  that  it  mi^t 
be  quashed,  the  prisoner  could  neyer  be  concluded  from  pleading  oyer  to 
the  felony,  either  at  the  same  time  or  after  the  determinstion  of  the  legal 
exceptions.  Wharton's  Am.  Gr.  Law,  4th  edL  §  527 ;  1  Salk.  59 ;  Gro.  EUz. 
196 ;  Dyer  38,  39  ;  Hawk.  b.  2,  ch.  31,  §  6 ;  Foster  «.  Gom.,  S»  Watts  &  Ser. 
77.  But  notwithstanding  the  finality  of  the  judgment  against  the  defend- 
•  ant  on  general  demurrer  to  the  indictment,  it  is  within  the  discretion  of  the 
court  to  permit  the  defendant  to  withdraw  his  demurrer  and  to  plead  to  the 
indictment.  \Regina  y.  Smith,  4  Gox  G.  G.  42 ;  1  Bennet  A;  Heard's  Lead. 
Gas.  389 ;  Wharton's  Am.  Grim.  Law,  4th  edi.  §  527 ;  8taU  y.  WUkiini,  17 
Vermont  152 ;  Bennett  y.  The  State^  2  Yerger  472 ;  Evans  y.  C/om.,  8  Met- 
•calf  458.  In  Regina  y.  FadermaT^  eupra,  (decided  in  1850,  by  the  Gourt 
of  Griminal  Appeal,  the  highest  criminal  court  in  England,)  it  was  said  by 
Aldersanf  B.  in  deliyering  judgment  of  the  court, — "  It  seems  to  me,  upon 
the  whole  case,  this  being  a  genercA  demurrer,  that  it  does  contain  a  C4ni- 
femon,  and  that  the  permission  to  plead  not  guilty  afterwards  is  an  indul- 
gence granted  by  the  court  only  in  those  cases  in  which  the  demurrer  is 
what  is  called  a  demurrer  in  dbaUment,  and  this  is  not  one  of  that  desoiip- 
tion.  The  judgment  is  a  final  judgment"  Leaye  was  aaked,  in  this  case, 
to  withdraw  the  demurrer,  and  plead  to  the  merits,  but  this  was  refused, 
and  sentence  was  passed  upon  the  prisoners-  * 

In  misdemeanors,  if  a  demurrer  to  an  indictment  is  oyerruled,  the  de- 
murrer is  to  be  treated  as  an  admission  of  the  fact  ayerred  in  the  indict- 
ment, andifinal  judgment  shall  be  rendered  against  the  defendant.  I  Ghit- 
ty's  Grim.  Law  442 ;  Hawkins,  P.  G.  book  2,  ch.  81,  §  7 ;  Archbold's  Gr.  PL 
85 ;  1  Archl.  Gr.  Prac  and  PL,  7th  edi.,  1860,  top  p.  881 ;  Wharton's  Am. 
Grim.  Law,  4th  edi.  §  528 ;  1  Bennett  A;  Heard's  Lead.  Grim.  Gas.  388.  It 
{Seems,  howeyer,  that  eyen  where  the  disposition  is  to  treat  the  judgment  on 
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$  19,  Except  where  it  i8  otherwise  expressly  provided,  a 
peFBOQ  convicted  of  felony  shall  not  be  a  witness,  unless  he 
has  been  pardoned  or  punished  therefor,  and  a  person  con- 
victed of  peijury  shall  not  be  a  witness,  although  pardoned 
or  punished.     (Id.  §  81.) 

§  20,  No  person  prosecuted  for  unlawful  gaming  shall  be 
competent  to  testify  against  a  witness  for  the  commonwealth 
in  such  prosecution,  touching  any  unlawful  gaming  com- 


the  demurrer  as  final,  the  ootirts  in  this  country  generally  agree  with  those 
of  England  in  reserving  th^  right  to  permit  the  demnrrer  to  be  withdrawn 
ai  their  discretion  and  Uie  defendant  to  plead.  Wharton's  Am.  Crim.  Law, 
.4th  edi«,  $  52S;  Cam.  t.  Foggjf,  6  Leig^  638;  8taU  y.  WUHnSj  17  Ver- 
mone  152;  Bennett  y,  8t(xU,  2  Yerger  472;  Shane  v.  Com,  3  Mete.  453.; 
JRegina  ▼.  Birming?i(Mn,  B.  B.  3  Qneen's  Bench  223. 

When  a  plea  in  abatement  is  found  in  favor  of  the  defendant,  the  judg- 
ment, in  case  of  misdemeanor,  is  that  he  be  not  compelled  to  answer  the 
indictment,  but  depart  the  court  without  day,  2  Hale  238 ;  10  East  88. 
When  a  plea  in  abatement  is  found  against  the  defendant,  a  marked  differ- 
•ence  exists  whether  the  plea  in  abatement  is  found  bad  on  a  point  of  law  or 
^Bot.  In  the  latter  case,  it  is  fully  settied  that  judgment  shall  be  final. 
The  King  v.  Qibeon^  8  East  107.  In  the  former,  the  judgment  is  a  reepan^ 
deat  oueter.  Accordingly,  if  the  j^ea  in  abatement  be  to  the  jurisdiotioQ 
of  tl^e  court,  that  being  matter  of  law,  if  found  against  the  defendant,  he 
may  then  answer  over  to  the  merits.  Bex  v.  Johnson,  6  East  583.  So  where 
a  plea  in  abatement,  that  one  of  the  grand  jury  who  found  the  bill,  was  not 
iegaUy  qualified,  was  overruled,  the  prisoner  was  ordered  to  plead  over. 
Regina  v.  Duffy,  4  Cox  G.  G.  172, 190.  This  distinction  between  the  result 
of  a  verdict  against  a  defendant,  oh  his  plea  in  abatement,  and  a  judgment 
against  him  on  a  demurrer,  by  the  prosecution  to  such  plea,  is  founded  upon 
the  principle,  that  whenever  a  man  pleads  a  fact  which  he  knows,  or  ought 
io  know,  is  false,  and  the  verdict  be  against  him,  the  judgment  ought  to  be 
final ;  for  every  man  must  be  presumed  to  know  whether  his  plea  be  true  or 
Jabe,  as  a  matter  of  fact ;  but  if  his  plea  in  abatement  be  adjudged  insuffi- 
cient in  law,  there  shall  be  an  opportunity  to  answer  further ;  for  every  man 
is  not  presumed  to  know  the  matter  of  law,  which  he  leaves  to  the  judgment 
of  the  court.  1  BenneU  ft  Heard,  Lead.  Grim.  Gas.  340.  On  an  accusation 
for  a  capital  crime,  however,  after  the  indictment  has  been  abated  for  mis- 
nomer, the  court  wiU  not  dismiss  the  prisoner,  but  cause  him  to  be  indict- 
ed de  novo,  by  the  name  disclosed  in  his  plea.  Gro,  Gar,  371 ;  2  Hale  176, 
288 ;  Hawk.  b.  2,  ch.  84,  §  2.  Under  the  Virginia  statute  there  can  be  no 
abatement,  of  an  indictment  or  other  accusation,  for  any  misnomer  of  the 
jMsoused.    Boepoet,  oh.  13,  §  11. 
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mitted  by  him  prior  to  the  commencement  of  soch  proeeca* 
tion ;  nor  shall  any  witness  giving  evidence,  either  before 
the  grand  jury  or  the  court  in  such  prosecation,  be  ever  pro- 
ceeded against  for  any  offence  of  unlawful  gaming  commit-^ 
ed  by  him  at  the  time  and  place  indicated  in  sach  prosecu* 
tion  ;  but  such  witness  shall  bo  compelled  to  testify ;  and  for 
refusing  to  answer  questions,  may,  by  the  court,  be  fined  a 
sum  not  exceeding  five  hundred  dollars,  and  be  imprisoned 
for  a  term  not  exceeding  six  months.  (1  R.  C.  p.  570,  §  28. 
Acts  1847-8,  p.  124,  §  32 ;  1866-7,  p.  530,  §  1.) 

§  21.  Ko  person  who  is  not  jointly  tried  with  the  defend- 
ant, shall  be  incompetent  to  testify  in  any  prosecution,  by 
reason  of  interest  in  the  subject  matter  thereof."  (1  R.  C, 
p.  581,  §  9;  p.  582,  ch.  156,  §  2.  Act»  ] 847-8,  p/l24, 
§  33.) 

$  22.  In  a  criminal  prosecution  other  than  for  peijury,  or 
an  action  on  a  penal  statute,  evidence  shall  not  be  given 
against  the  accused  of  any  statement  made  by  him  as  a  wit- 
ness upon  a  legal  examination.     (Acts  1847-8,  p.  153,  §  48.) 

§  23.  The  term  of  confinement  in  the  penitentiary  or  in 
jail,  of  a  white  person  convicted  of  felony,  where  that  pun- 
ishment is  prescribed,  and  of  a  free  negro  convicted  of  felo- 
ny in  a  circuit  court,  when  that  punishment  is  to  be  inflict- 
ed, shall  be  ascertained  by  the  jury  ;  and  if  a  free  negro  be 
convicted  of  felony  in  a  county  or  coi-poration  court,  shall 
be  ascertained  by  such  court,  so  far  as  it  is  not  fixed  by  law. 
(1  R.  C.  p.  619,  §  12.    Acts  1847-8,  p.  123,  §  18.) 


^  See  R,  y.  Lyons,  9  Gar.  A  Payne,  555 ;  Sa  Eng.  Com.  Law  Bep.  224,  and 
S.  ▼.  ffinka,  1  Den.  G.  G.  84.  The  abstract  ef  this  case  is,  that  ''  one  of 
sereral  prisoners  having  pleaded  gnilty  to  an  indictment  for  stealing  and 
receiying,  and  being  tendered  as  a  witness  against  the  others,  it  was  held 
that  he  was  properly  admitted  as  a  witness  at  common  law.*'  Bep.  Bev.  G- 
v.  p.  988,  note. 

Two  persons  being  jointly  indicted  for  the  same  oifence,  and  being  tried 
separately,  one  is  not  an  incompetent  witness  for  the  other  by  reason  of  the 
joint  indictment.  LaaUr  ▼.  Com,  10  Qratt.  708.  See  Campbells  ease,  2 
Ya.  Gas.  814 ;  1  Archb.  Gr.  Prac.  and  PL,  7th  edi.  1860,  top  p.  500,  501. 
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§  24.  The  term  of  confinemeat  in  jail,  of  a  person  found 
.guilty  of  a  misdemeanor,  where  that  punishment  is  pre- 
scribed, shall  be  ascertained  by  the  court,  and  the  amount 
of  the  fine,  where  the  punishment  is  by  fine,  sfiall,  except 
where  it  is  otherwise  provided,  be  assessed  by  the  jury,  so 
far  as  the  term  of  confinement,  and  the  amount  of  the  fine, 
are  not  fixed  by  law."    (Acts  1847-8,  p.  123,  §  19.) 


^  On  an  indictment  againflt  seyeial  for  an  assault,  the  jury  shonld  not 
assess  the  fine  jointly,  but  shonld  assess  it  against  each  defendant  separately. 
Jona  y.  Oom.,  1  CaU  555 ;  Oom.  y.  Ray  and,  toifSf  1  Va.  Gas.  262. 

In  no  case  whatever,  except  where  some  statute  hath  otherwise  directed, 
can  judgment  of  imprisonment,  or  any  other  corporal  punishment  be  ren- 
dered, unless  the  defendant  be  present  in  court.  Orump's  case,  1  Ya.  Gas. 
172 ;  WineheWs  eass^  7  Gow.  525.  When  the  defendant  is  found  guilty  of 
a  misdemeanor  in  his  absence,  and  the  case  is  one  in  which,  if  judgment  be 
pronounced  on  the  yerdict,  he  will  probably  be  sentenced  to  imprisonment 
or  other  corporal  punishment,  the  course  is  to  award  a  capias  to  bring  him 
in  to  receiye  his  judgment,  which  is  called  a  capiau  ad  audiertdumjudidam. 
If  the  defendant  was  on  bail  and  has  made  default,  there  will  besides,  be  a 
proceeding  against  him  and  his  sureties  upon  their  recognizance.  8  Bob. 
PzBo.  (old  edi.)  287. 

On  a  prosecution  for  a  misdemeanor,  there  is  a  yerdict  against  the  defend- 
ant for  a  fine,  and  the  court  enters  up  a  judgment  thereon  for  the  fine  and 
costs,  and  directs  a  capia$  ad  audiendum  against  the  defendant ;  and  at  a 
Bobsequent  term  sentences  him  to  six  months'  imprisonment  in  the  coimty 
jaaL  The  judgment  for  the  fine  and  costs  was  final,  and  no  further  judg- 
ment could  be  rendered  in  the  case.  The  judgment  for  the  imprisonment 
was  therefore  error.    Pifer  y.  Com.  14  Gratt,  710. 

If  an  act  be  declared  a  misdemeanor,  it  is  of  course  punishable  by  fine 
and  imprisonment.  Davis'  Or.  Law  238.  It  is  laid  down  as  a  general  rule, 
that  at  common  law  the  punishment  of  misdemeanors  is  referred  to  the  dis- 
ozefcion  of  the  court,  to  be  exercised  in  eyeiy  case  according  to  the  circum- 
stances thereof ;  subject  to  these  only  restrictions,  that  excessiye  fines  be 
not  imposed,  nor  cmel  and  illegal  punuthments  infiicted.  The  usual  and 
legal  punishments  in  cases  of  misdemeanor,  which  it  is  thus,  by  the  common 
law,  diaoretionaiy  with  the  court  to  award,  are  fine  and  imprisonment,  or 
either ;  and  when  the  nature  and  aggravation  of  the  offence  shall  render  it 
expedient,  other  corporal  punishment  by  whipping,  or  standing  in  the  pil- 
lory, or  both,  in  addition.  Id.  471 ;  1  Ohitty's  Gr.  Law  710,  717,  796 ;  2 
Hawk.  681.  The  amount  of  the  fine  is  here  always  fixed  by  the  jury ;  but 
in  all  oases  of  misdemeanors,  whether  existing  at  common  law  or  created  by 
fltstnte,  in  which  the  punishment  of  imprisonment  is  not  expressly  or  b  j 
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§  25.  When  any  person  ia  convioted  of  an  offienoe  and 
Bentenced  to  confinement  therefor  in  the  penitentiary,  and. 
it  is  alleged  in  the  indictment  on  ^hieh  he  is  oonvicted^ 
and  admitted,  or  by  the  jnry  found,  that  he  had  been  before^ 
sentenced  in  the  United  States  to  a  like  punishment,  he  shall 
be  sentenced  to  be  confined  five  years,  in  addition  to  the- 
time  to  v^ich  he  is  or  would  be  otherwise  sentenced.  ^^ 
(Acts  1847-8,  p.  123,  §  13.    6  and  .7  Will  IV.  ch.  111.) 

neoessaiy  implication  taken  away  by  some  enactment,  it  is  competent  for 
the  conrt,  on  the  oonyiction  of  the  offender,  to  saperadd  that  punishment, 
for  sach  time  as  it  shall  deem  proper,  to  the  fine  imposed  by  the  jury.  Pa- 
Tis'  Gr.  Law  i71. 

Except  where  the  statute  has  otherwise  prescribed,  the  jury  are  not,  in  a 
case  of  misdemeanor,  to  ascertain  the  term  of  imprisonment  in  the  ocnmnon 
jaiL  That,  at  common  law,  is  the  proTinoe  of  the  coi^  But  if  the  judg- 
ment of  the  court  be  that  the  defendant  shall  be  imprisoned  in  the  jail  of 
the  county  for  the  term  ascertained  by  the  jury,  the  drcumstance  of  the 
jury*s  haying  so  ascertained  the  term  will  not,  after  the  court  has  adopted- 
that  term,  be  any  ground  for  reyendng  the  judgment,  ffotise's  eoie,  8 
Leigh  755, 

Judgment  of  imprisonment  may  be  rendered  against  a  person  conyicted 
of  a  misdemeanor,  although  it  be  a  case  in  which  the  jury  ought  to  haye 
assessed  a  fine  upon  the  defendant,  and  haye  failed  to  do  so.  Frye*B  eoMe, 
1  Va.  Gas.  19. 

In  any  case  in  which  the  jury  find  the  defendant  guilty  of  a  misdemeanor 
at  common  law,  and  assess  a  fine  upon  him,  it  is  competent  to  the  court,  in 
the  exeroise  of  a  sound  discretion,  to  render  judgment  for  the  fine  and  ihe 
costs  of  prosecution,  without  any  sentence  of  imprisonment  or  other  cor- 
poral punishment.  Crump's  case^  1  Ya.  Cas.  172 ;  8<m^B  case,  12  Wend. 
844. 

Where  there  is  judgment  of  imprisonment  and  also  for  a  fine,  the  usual 
form  is,  that  the  defendant  be  imprisoned  in  the  jail  of  the  county  (or  oor^ 
poration)  for  a  certain  period,  which  is  specified,  and  thereafter  until  he 
shall  pay  the  fine  assessed  upon  him,  and  the  costs  of  the  prosecution,  or  b» 
otherwise  discharged  by  due  course  of  law.  3  Bob.  Prac.  (old  edi.)  367. 
See  poH,  ch.  28,  §  18,  and  note. 

Where  thero  is  no  judgment  of  imprisonment,  the  judgment  is,  that  the 
defendant  pay  the  fine  assessed  upon  him  and  the  costs  of  the  prosecution. 
Should  he  be  in  court  at  the  time  of  pronouncing  judgment,  an  order  may 
be  entered  for  his  imprisonment  until  he  shall  pay  the  fine  and  costs,  or  be 
otherwise  discharged.  But  if  he  be  not  in  court,  process  may  be  awarded 
^or  the  rocoyery  thereof.    Ibid  288 ;  Kernels  cctse,  8  Wend.  204. 

n  xhis  section  (§  25)  applies  to  the  case  of  a  prisoner  who  had  been  oon- 
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(  26.  Whea  any  roebi  convict  sball  have  been  twice  before 
senteneed  in  the  UiuUd  States  to  confinemi^nt  in  a  penitentl* 
toy 9  he  ahajil  be  sentenced  to  be  confined  in  the  pettitentiaiy 
for  life.     (Acts  1847-8,  p.  128,  §  14). 

i  27.  When  a  free  person  is  convicted  of  petit  larceny,' 
and  it  ia  alleged  in  the  indictment  on  which  he  is  convicted^ 
and  admitted,  or  by  the  jury  found,  that  he  has  been  before 
sentenced  in  the  Uuited  States,  for  the  like  olience,  he  shall 
be  sentenced  to  be  confined  in  the  penitentiary  for  one  year. 
(Id.  §  15.) 

5  28.  When  any  person  is  convicted  of  two  or  more  of- 
fences, before  sentence  is  pronounced  for  either,  the  confine- 
ment to  which  he  may  be  sentenced  npon  the  second,  or  any 
subsequent  conviction,  shall  commence  at  the  termination 
of  the  previous  term  or  terms  of  confinement.*    (Id.  §  16. 


vicied  and  sentenced  preTioTiB  to  the  passage  of  Uie  act,  and,  as  applicable 
to  mch  a  case,  is  not  ex  post  facto  and  tmoonstitntional.  But  it  dpes  not 
apphr  to  the  case  of  a  oonTiotion  for  an  offence  committed,  after  the  com- 
mission of  that  for  which  the  prisoner  is  on  trial.  Band  y.  Com,^  9  Giatt 
788. 

In  a  prosecntion  under  this  section,  to  subject  the  prisoner  to  the  addi- 
tional imprisonment  on  a  second  conviction  for  a  felony,  the  indictment  in 
that  respect  being  def  ectire,  and  evidence  having  been  improperly  admitted 
to  prove  a  foimer  conviction,  the  whole  judgment  must  be  reversed,  and'  a 
new  trial  awarde^    Ihid, 

To  subject  a  prisoner  to  the  additional  imprisonment  prescribed  upon  a 
second  conviction  for  a  felony,  the  indictment  must  set  out  the  time  and 
place  of  the  first  conviction,  and  must  show  that  the  previous  conviction  was 
for  an  offence  committed  before  the  commission  of  that  for  which  the  pris- 
oner is  on  triaL    Ibid. 

Quiere :  Whether  each  count  in  the  indictment  must  set  out  the  former 
conviction,  or  whether  one  statement  of  that  fact  may  be  made  applicable 
to  all  the  counts.    Ibid. 

Qusere :  "When  the  evidence  of  a  former  conviction  should  be  submitted 
to  the  jury.    Ibid. 

"  In  the  Commonwealth  v>  Leaths,  1  Va.  Gas.  151,  the  defendants  were 
convicted  up<m  six  different  indictments,  and  the  term  of  imprisonment  was 
ascertained  upon  each.  The  General  Court  decided  that  they  might  be  ad- 
judged to  undergo  confinement  in  the  penitentiary  upon  the  five  last  con- 
victions, althou£^  they  had  been  previously  adjudged  to  undergo  such  im- 


88  PROVISIONS  CONOEBNING  CRIMSS. 

§  29.  When  a  free  person  is  convicted  of  any  ofience 
mentioned  in  the  eighteenth  and  nineteenth  sections  of  chap- 
ter thirty-eight,^*  and  it  is  alleged  in  the  presentment,  indict- 
ment or  information  on  which  he  is  convicted,  and  admitted, 
or  by  the  jury  found,  that  he  has  been  before  convicted  of 
the  like  offence,  he  shall  be  fined  thirty  dollars,  and  may, 
at  the  discretion  of  the  court,  be  confined  in  jail  not  exceed- 
ing six  months. 


priflonment  upon  tlie  fixat  oonviotion ;  and  that  each  impriaonment  waa  to 
oommenoe  from  and  after  the  expiration  of  the  impriaonment  or  imprison- 
menta  which  might  hare  been  adjudged  against  them  npon  the  prior  oon- 
Tiction  or  oonyiotionB.    See  also  Busaell  y.  Cam.,  7Serg.  &Bawle4d9; 
Staie  y.  Bmithj  5  Day  176. 
u  The  sections  referred  to  in  this  section  (§  29)  are  as  follows : 
*'§  18.  If  any  person  ahall,  without  paying  such  tax  and  obtaining  such 
certificate  as  prescribed  by  the  fourteenth  section,  (0.  Y.  eh.  88,  §  14,)  sell 
•  by  retail,  wine,  ardent  spirits,  or  a  mixture  thereof,  he  shall  forfeit  thirty 
dollars.    And  if  any  person  seU  by  retail,  wine,  ardent  spirits,  or  a  miztore 
thereof,  to  be  drank  in  or  at  the  store,  or  other  place  of  sale,  he  shall,  nnlesB 
he  be  licensed  to  keep  an  ordinary  at  such  store  or  place,  forfeit  thirty 
ddUars. 

**§  19.  Upon  the  motion  of  any  inhabitant  of  the  coonty  or  corporation, 
after  ten  days*  notice  to  any  merchant  who  had  obtained  sach  certificate,  the 
conrt  which  granted  it,  if  it  see  cause  to  do  so,  may  reroke  the  same.  And 
if,  after  snch 'revocation,  sach  merchant  shall  sell  by  retail,  wine,  ardent 
spirits,  or  any  mixture  thereof,  he  shall,  for  every  such  offence,  forfeit  fitby 
dollars."  ■«» 
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CHAPTER    LV. 

[g.  y.  oh.  gxgecl] 
OF  FORGERY. 


Forgmg  records,  &o, 
Forgmg,  or  keeping  an  instra- 
ment  for  forging,  a  seal. 

3.  Forgery  of  coin  and  bank  notes. 

4.  Makiiu[,  or  haying  in  possession, 

anything  designed  for  forging 
any  writing. 


Ssa 
5. 

6. 


Forging  any  writing  not  before 

specined. 
Haying  in  possession,  knowing* 

ly,  forged  coin  or  bank  notes ; 

or  selling  them,  &a,  to  enable 

another  to  ntter   or  employ 

them  as  true. 


§  1.  If  a  free  person  forge*  a  public  record,  or  a  certifi- 


'  At  common  law  the  oif ence  of  forgery  was  pimiahable  as  a  misdemeanor. 
Forgery  at  common  law  is  defined  by  Sir  Wm.  Blackstone,  as  **  the  frandu- 
lent  making  or  alteration  of  a  writing  to  the  prejudice  of  another's  rights;" 
4  Black.  Com<  247 ;  and  by  Mr.  East  as  "  the  false  making  or  altering,  fTkx^o 
animo,  of  any  written  instrunent  f or  the  purpose  of  fraud  and  deceit." 
2  East  P.  O.  c.  19,  §  1,  p.  852;  Ibid,  §  49,  p.  695.  See  2  Russ.  on  Or,  6 
Am.  ed>  817,  et  seq*  for  a  fall  examination  of  the  English  oases,  and  see 
also  Penn  y.  McKee,  Addison  83 ;  Whart.  Am.  Or.  Law,  4th  ed.  §  1418 ; 
Davis'  Grim.  Law,  157;  Roscoe's  Grim.  Ey.  488 ;  2  Archb.  Or.  Prac  and 
PL,  7th  edi.  1860,  top  p.  797-799.  The  offence  is  consummated  by  the 
false  making  of  the  instrament  with  intent  to  defraud,  without  any  uttering. 
Com.  ▼.  Laddy  15  Mass.  526 ;  Com.  y.  Chandler^  Thacher's  0.  0.  187 ;  and 
see  post  §^5,  of  this  chapter. 

To  forge  (a  metaphorical  expression  taken  from  the  occupation  of  the 
smith,)  means,  properly  speakmg,  no  more  than  to  make  or  form ;  but  in 
our  law  it  is  always  taken  in  an  eyil  sense.  Forgery  is  known  in  the  ciyil 
law  under  the  denomination  of  crimen  falHj  whidi  includes  in  that  law  not 
only  forgery,  but  eyery  species  of  fraud  and  deceit.    1  Brown  Oiy.  Law, 

426. 

* 

It  must  appear  that  the  instrument,  on  its  face,  had  such  resemblaride  to 
the  true  inttrument  described,  as  to  be  calculated  to  deoeiye  persons  of 
ordftuiry  obseiration ;  though  it  mi£^t*not  deceiye  experts,  or  persons  more 
than  ordinarily  acquainted  with  the  subject.  2  Buss,  on  Orimes,  844 ;  Sex 
y.  MelnMh,  2  East  P.  0.  942 ;  Id.  950 ;  Bex  y.  MlioU,  1  Leach  Or.  Oas. 
17& ;  U.  States  y.  Marrow,  4  Wash.  738 ;  8  GreenL  Ey.  §  105. 

Any  forgery,  which  is  not  enumerated  in  the  statute,  is  still  indictable  at 
common  law.  Com,  y.  Affer,  8  Oush.  150 ;  State  y.  Morton,  1  Williams, 
(Vt.)  810. 
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cate»  return,  or  attestation  of  a  clerk  of  a  oonrt,  public  regis- 
ter, notary  public,  judge,  justice,  or  any  public  officer,  ia 
relation  to  any  matter  wberein  such  certificate,  return  or 
attestation  may  be  received  as  legal  proof,  or  utter,  or  at- 
tempt to  employ  as  true  such  forged  record,  certificate,  re- 
turn or  attestation,  knowing  the  same  to  be  forged,  he  shall 
be  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  ten  years.  (1  R.  C.  p. '580,  ch.  154,  §4.  Acts  1847-8, 
p.  104,  ch.  5,  §1.) 

§  2.  If  a  free  person  forge,  or  keep  or  conceal  any  instru- 
ment, for  the  purpose  of  forging  the  seal  of  a  court,  or  of 
any  public  office  or  body  politic  or  corporate  in  this  State, 
he  shall  be  confined  in  the  penitentiary  not  less  than  two  nor 
more  than  ten  years.  (1  R.  C.  p.  579,  §  2.  Acts  1847-8, 
p.  104,  §  2. 

§  3.  If  a  free  person  forge  any  coin,  current  by  law  or 
usage  in  this  State,  or  any  note  or  bill  of  a  banking  com- 
pany, or  fraudulently  make  any  base  coin,  or  a  note  or  bill, 
purporting  to  be  the  note  or  bill  of  a  banking  company, 
when  such  company  does  not  exist,'  or  utter  or  attempt  to 


'  It  ia  felony  nnder  the  statute  to  pafls  a  eonnterfeit  note  of  a  bank,  dated 
at- a  time  when  that  bank  was  in  existence,  though  at  the  time  of  passing 
the  note,  the  charter  of  the  bank  had  expired.  BttMand  y.  Conk,^  8  Leigh 
782. 

To  oonstitnte  the  offence  of  forgery  in  oonnterfeiting  the  notes  of  a  bank, 
it  is  not  necessary  that  such  bank  as  the  notes  purport  to  baye  been  issned 
by,  should  haye  a  legal  existence.  People  y.  Peahody^  25  Wend.  472.  And 
see  Murray  y.  Oom.,  5  Leigh  720,  cited  in  p09t  note  (6.)  It  is  not  neces- 
sary to  proye  the  existence  of  the  bank,  nnless  it  be  described  in  the  indict- 
ment as  a  bank  dnly  incorporated,  or  an  intent  to  defrand  that  bank  be 
alleged.  Com,  y.  Smith,  6  8.  &  B.  668 ;  People  y .  Peabody,  iupra  ;  People 
T.  Ikivie,  21  Wend.  809;  CT.  ^.  y.  Foye,  1  Onrtis*0.  0.  R.  864.  On a^pM- 
aentiony  nnder  this  section,  for  nttering  and  attempting  to  employ  as  true 
a  f  <»ged  note  pnrporting  to  be  the  note  of  the  Bank  of  Delaware  in  Penn- 
sylyania,  a  banking  company  anthoriced  by  the  laws  of  PennsyWania,  die 
existence  of  snoh  a  bank  may  be  proyed  by  parol  eyidenoe.  The  ayerment 
that  it  was  authorized  by  the  laws  of  Pennsylyania  is  snxplasage,  and  need 
not  be  proyed.     Cody  y.  Com.,  10  Gratt.  776. 
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•employ  as  true,  or  sell,  exchange,  or  deliver,  or  oflfer  to  sell, 
exchange  or  deliver,  or  receive  on  sale,  exchange  or  delivery, 
"with  intent  to  ntter  or  employ,  or  to  have  the  same  uttered 
-or  employed  as  true,  any  snch  false,  forged  or  hase  coin,* 
note*  or  bill,  knowing*  it  to  be  so,  he  shall  be  confined  in  the 


IMdBDioe  timt  the  pxuoner  uttered  as  genuine,  what  purported  on  its  f  eoe 
to  be  a  bank  note,  is  competent  proof  that  it  was  a  bank  note,  though  it  is 
not  otherwise  shewn  that  such  a  bank  existed.  Whart.  Am.  Crim.  Law,  4th 
«di.  §  1468 ;  U.  8.  V.  ^(9^0,  supra, 

*  It  seems,  that  in  a  prosecution  for  passing  a-eounterfeit  coin,  the  pros- 
mentor  is  at  liberty  to  proye  the  fact  of  the  passing,  and  the  counterfeit 
ohazaoter  of  the  coin,  wi^out  either  producing  the  coin,  or  accounting  for 
its  non-production.    Kirk  y.  Cbm.,  9  Leigh  627. 

In  a  prosecution  for  passing  a  counterfeit  coin  to  a  person  who  resides  in 
another  State,  if  a  iuipana  for  such  person  as  a  witness  has  been  issued 
and  retnmed  not  found,  the  fact  of  the  passing,  and  the  counterfeit  charac- 
ter of  the  coin,  may  be  prored  without  producing  the  coin  at  the  trial. 
Ibid. 

One  who  briffhtem  base  pieces  (which  are  brought  to  him  ready  formed, 
-with  the  impression  and  appearance  of  doUais,  except  that  they  are  of  a 
dark  color,  like  lead,  and  not  then  passable,)  by  boiling  them  in  a  ley,  and 
rubbing  them  with  woolen  cloth,  and  subjecting  them  to  other  processes 
thereby  rendering  them  by  their  resemblance  to  real  dollars,  more  fit  for 
droulation,  is  guilty  of  counterfeiting.  He  completes  the  offence,  and 
thereby  subjects  to  the  penalties  of  the  act,  (1  Bey.  Code  of  1819,  ch.  154, 
§  1,)  not  only  himself,  but  all  who  acted  a  part,  and  were  present  aasiBting 
at  the  transaction  from  beginning  to  end,  or  who  did  anything  thought 
necessary  to  themselyes  to  impose  on  the  public,  by  making  the  base  coin 
resemble  the  true.    Btuniek  y.  Oom.y  2  Va.  Cas.  356. 

To  constitute  this  offence,  there  must  be  such  a  resemblance  between  the 
false  coin  and  the  true,  as  may  in  circulation  ordinarily  impose  upon  the 
world ;  but  it  is  clear  that  the  resemblance  need  not  be  perfect.  It  is  not 
eyen  essential  that  there  should  be  any  impression  on  the  counterfeit,  if  it 
resemble  the  common  worn  coin.  Dayis'  Grim.  Law  170 ;  1  Leach  364 ;  1 
East  P.  0.  163-4. 

*  A  State  court  has  jurisdiction  to  punish  the  offence  of  attempting  to 

pass  a  forged  note,  purporting  to  be  a  note  of  one  of  the  national  banks  of 
the  United  States.    Jett  y.  Cam.,  18  Gratt.  933.; 

*  In  a  prosecution  for  issuing  counterfeit  coin,  the  guilty  knowledge  of 
the  prisoner  that  the  coin  was  counterfeit,  is  a  fact  to  be  proyed ;  and  there 
can  be  no  presumption  of  law,  from  the  existence  of  other  facts,  of  this 
guilty  knowledge ;  though  there  may  be  a  presumption  of  fact.  Wash  y. 
Com,,  16  Gratt.  580. 
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penitentiary  not  less  than  two  nor  more  than  ten  years^ 
Acts  1867-8,  ch.  83,  p.  41,  §  8.  1 R.  C.  p.  578,  §  1,  8.  Acts. 
1885-6,  p.  46,  ch.  68.  1838,  p.  85,  ch.  109.  1847-8,  p. 
104,  ch.  5,  §  8.     C.  V.  ch.  193,  J  3. 

§  4.  If  a  free  person  engrave,  stamp  or  cast,  or  otherwise 
make  or  mend,  any  plate,  block,  press  or  other  thing 
adapted  and  designed  for  the  forging  or  false  making  any 
writing  or  other  thing,  the  forging  of  false  making  whereof 
is  punishable  by  this  act,  or  if  such  person  have  in  his  pos- 
session^ any  such  plate,  block,  press  or  other  thing,  with 
intent  to  use,  or  cause  or  permit  it  to  be  used  in  forging  or 
false  making  any  such  writing  or  oth^  thing,  he  shall  be 
confined  in  the  penitentiary  not  lees  than  two  nor  more  than 
ten  years.  (1  E.  C.  p.  678,  §  4.  Acts  1834-6,  p.  47,  ch. 
66.     1847-8,  p.  104,  §  4. 

§  5.  If  a  free  person  forge  any  writing,  other  than  such 
such  as  is  mentioned  in  the  first  and  third  sections  of 
this  chapter,  to  the  prejudice  of  another's  right, ''^  or  ut- 


V  An  indiotment  on  the  statnte  of  1834-5,  ch.  66,  charging  that  the  pris^ 
oner  did  knowingly  have  in  his  custody,  without  lawful  authority  or  excuse, 
'*  one  die  or  instrument"  for  the  purpose  of  producing  and  impressing  the 
stamp  and  similitude  of  the  current  silver  coin  caUed  half  a  dollar,  (no  fur- 
ther describing  the  die  or  instrument)  is  insufficient.  Cam.  y.  SeoU,  1  Bob. 
695. 

'  Where  an  intent  to  injure,  defraud  or  cheat,  is  required  to  constitute  an 
offence,  it  shaU  be  sufficient,  in  an  indictment  or  aocu  sation  theief or  to  al- 
lege, generally  an  intent  to  injure,  defraud  or  cheat,  without  naming  the 
person  intended  to  be  injured,  defrauded  or  cheated,  audit  shaU  be  suffi- 
cient, and  not  be  deemed  a  yariance,  if  there  appear  to  be  an  intent  to 
injure,  defraud  or  cheat  the  United  /States  or  any  State,  or  any  county,  cor- 
poration, officer  or  person.  C.  V.  ch.  207,  p.  770,  §  9 ;  post,  ch.  13,  §  9. 
See  8  Bob,  Pr.  (old  edi.)  61 ;  Com.  y.  Ke€bmSy  1  Va.  Cas.  1C9 ;  Com.  y. 
JElrvin  and  Lewis,  2  Va.  Gas.  837. 

In  the  case  cf  Fovcell  y.  Com.,  11  Gratt.  822,  it  was  urged  that  the  emis- 
sion of  the  ayerment  ''to  the  prejudice  of  another's  right,"  was  a  defect  so 
material  that  it  might  haye  been  taken  adyantage  of  after  yerdict ;  and  that 
it  could  not  be  aided  by  what  was  found  charged  in  the  indictment.  It  was 
lEMiid  that  these  teims  import  a  part  of  the  description  of  offence  denounced 
in  the  statute;  and  that  accordicg  toweU  settled  rules  of  pleading,  they 
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ter®  or  attempt  to  employ  as  true  such  forged  writing,  know 


cannot  be  omitted.  '*  I  think,"  said  LeSt  J.,  tlie  other  judges  cononiring^ 
**  these  words  are  not  intended  to  be  descriptiye  of  the  offence,  bnt  of  th& 
vritingB  of  which  forgery  may  be  committed.  The  first  and  third  sections 
of  the  act  (0.  Y .  ch.  193,  §  1,  3,)  specify  yarioas  writings  by  name  or  gene* 
eral  description,  the  forgery  of  which  is  made  felony ;  and  the  fifth  section 
makes  ihe  forgery  of  any  writing  other  than  those  mentioned  in  the  first 
and  third  sections,  ^'to  tiie  prejudice  of  another's  right,"  in  like  manner 
felony :  thus  discriminating  between  those  writings  which  mig^t  affect  tlie 
lights  of  others  whereof  forgery  might  be  committed,  and  other  writings, 
by  which,  whether  false  or  genuine,  the  pecuniaxy  interests  of  others  could 
not  be  affected.  This  discrimination  has  not  been  introduced,  but  only  pre- 
served, by  the  statute ;  being  found  to  exist  at  the  common  law,  which  pre- 
dicates the  offence  of  forgery  only  of  such  writings  as  are  to  the  prejudice 
of  another*s  right,  or,  as  it  is  sometimes  expressed,  by  which  another  may 
be  defrauded.  3  Ghitty  Gr.  L.  1021 ;  2  Buss,  on  Grimes  318.  That  these 
words  ''to  the  prejudice  of  another's  right,"  refer  to  the  writings  contem- 
plated by  the  statute,  and  not  to  the  act  of  the  party,  is,  I  think,  suf&ciently 
established  by  Hendrick's  ccLse^  5  Leigh  707,  and  Murry's  case,  Ibid.  720 ; 
in  neither  of  which  did  the  indictment  contain  that  particular  expression, 
though  it  is  found  in  the  act  of  1819  on  which  those  prosecutions  were 
f  oxmded.  But  although  the  employment  of  these  terms  is  not  indispen- 
sable in  an  indictment  under  the  fifth  section,  it  must  sufficiently  appear, 
from  the  description  given  of  the  writing  alleged  to  have  been  forged,  that 
it  was  a  writing  to  the  prejudice  of  another's  right.  If  it  be  not  such,  it 
18  not  within  the  statute,  and  the  forgery  of  it  cannot  be  punished  as  a  feL> 
ony."    p.  826-6. 

What  is  not  a  writing  in  respect  whereof  forgery  can  be  committed,  either 
at  common  law  or  under  the  statute.    See  Faulkes  y.  Cam,,  2  Bob.  836. 

Evidence  which  goes  to  prove  that  the  forged  instroment  could  not,  under 
any  drcmnstances,  prejudice  the  rights  of  any  one,  is  competent  to  go  to 
the  jury.    Pomirm  v.  State,  Ohio  717. 

^  Upon  an  indictment  for  passing  a  counterfeit  check  or  order  of  a  presi- 
ident  of  a  branch  of  the  bank  of  the  U.  States,  on  the  cashier  of  thebank^ 
payable  to  T.  B.  or  order,  and  endorsed  by  T.  B.  to  bearer :  Held  that 
whether  the  charter  of  the  bank  of  U.  S.  be  constitutional  or  not,  and 
whether  Ihe  charter  authorizes  the  issue  of  such  checks  or  orders,  the  coun- 
terfeiting or  passing  counterfeits  of  such  checks  or  orders,  is  felony  by  th& 
statute.    1  Bey.  Gode,  ch.  154,  §  4.     Bendrick  y.  Com.,  6  Leigh  708. 

Upon  an  indictment  for  passing  a  counterfeit  note  of  the  bank  of  Louis* 
Tille,  without  alleging  that  the  bank  is  a  chartered  bank ;  or  that  there  is  no 
such  bank,  and  without  alleging  that  the  note  was  passed  *'  to  the  prejudice 
of  another's  right,"  or  '*  for  the  prisoner's  own  benefit,  or  for  the  benefit  of 
another :"    Eeld,  the  offence  so  charged  is  a  felony  within  the  meaning  of 
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iDg*  it  to  be  forgedy  ho  fihall  be  confined  in  the  penitentiary 
not  less  than  two  nor  more  than  ten  years.  (1 B.  C.  p.  579, 
§  3,  4.   Acts  1847-8,  p.  104,  §  5.) 


ihe  statute  1  Bey.  Oode,  oh.  164,  §  4,  tsd  tiie  indiotmetit'Sji  good  and  soA* 
eieni    Murry  ▼.  Gbm.,  6  Leig^  720. 

An  indiotment  nrhioh  charges  Uiat  the  prisoner  did  caose  and  pfioonze  a 
oonnterf eit  note  to  be  offered  to  be  poBsed^  is  good,  although  it  does  not 
state  whom  the  prisoner  cansed  or  pToeoied  to  offer  the  note,  or  in  what 
manner  or  by  what  means  he  caused  or  procured  the  same  to  be  offered  to 
be  passed.    Brown  t.  C&m.^  2  Leigh  769. 

To  ntter  and  pnblish  an  instrmnent,  is  to  dedaze  or  assert,  direolly  or 
indirectly,  by  -v^ords  or  actions,  that  it  is  good.      United  States  t.  MUeheU 
1  Bald.  0.  0.  B.  867 ;  Com,  ▼.  Searle,  2  Binn.  889,  per  Tilg^mian,  0.  J. ; 
Rex  ▼.  Bhuekardy  B/  So  By.  200.     Any  disposal  or  negotiation  of  a  f ofged 
instroment  to  another,  with  a  frandTdent  intent,  wiH  fall  within  the  offence 
of  uttering  it    See  Mayo*s  Grade  to  Mag.  816,  and  cases  there  cited.    If 
the  instmment  is  nttered  through  the  medimn  of  an  innocent  agent,  that  is 
proof  of  an  nttering  by  the  employer ;  Com.  ▼.  BiU^  11  Mass.  186 ;  Foster, 
G.  L.  Dis.  3,  ch.  1,  §  8,  p.  849 ;  and  this  principle  seems  eqnally  apfdicable 
to  the  case  of  uttering  by  means  of  a  gnilty  agent     Rex  ▼.  OUes,  By.  ft 
M.  Or.  Cm.  166 ;  Rex  t.  Palmer,  1  New  Bep.  96 ;  U  States  v.  Morrow^  4 
Wash.  789.    And  if  the  instrument  be  deliyered  condUionaXly,  as,  for  ex- 
ample, to  stand  as  collateral  security,  if,  upon  inquiry,  it  be  found  satisfko- 
toiy,  this  is  suf&cient  proof  of  uttering  it.    Regina  v.  Cooke,  8  0.  ft  P.  682. 
It  matters  not  whether  the  person  to  whom  the  forged  instmment  is  dis- 
posed of,  knows  it  to  be  a  forgery.    The  offence  of  uttering  is  complete,     • 
although  the  person  receiying  it  receiyes  it  as  and  for  a  forged  instrument 
at  his  own  solicitation,  knowing  it  at  the  time  to  be  a  forgery,  and  taking  it 
for  the  yery  purpose  of  bringing  the  offender  to  justice.    Rex  y.  Holden  et 
o^.,  B.  ft  B.  154  ;  7  Taunt.  384 ;  2  Leach  1019. 

*  It  is  frequently  impossible,  from  the  insulated  fact  of  the  prisoner's 
uttering  a  single  forged  note,  to  ascertain  whether  he  knew,  at  the  time  of 
uttering  it,  that  it  was  forged.  Necessity  has  driyen  the  courts,  in  this 
class  of  cases,  to  permit  other  acts  to  be  giyen  in  eyidence,  haying  a  ten- 
dency to  show  that  the  prisoner  knew  that  the  note  which  he  is  charged  with 
uttering  was  forged.  8  Bob.  Pr.  (old  edi.)  188 ;  OdeTe  case,  2  Const  Bep. 
758 ;  Antonio*s  ease,  Id.  776 ;  Petty's  case,  Harper  59 ;  Houston's  case,  1 
Bailey  800.  And  it  has  been  determined,  that  on  a  prosecution  for  passing 
a  forged  note,  knowing  it'  to  be  forged,  eyidence  that  the  prisoner  had 
Tittered  other  forged  notes,  knowing  them  to  be  forged ;  Wkiley  dt  Raines^ 
case,  2  Leach  988 ;  or  had  endeayored  to  engage  a  person  to  secure  for  him 
counterfeit  money,  and  had  enquired  whether  he  had  brought  him  any,  and 
of  declarations  that  he  intended  to  cultiyate  the  acquaintance  of  a  counter- 
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$  6.  (If  a  free  peraon  have  in  bis  poEesmon  forged  bank 
notes,  or  pieces  of  forged  or  base  coin,  such  as  are  men- 
tioned in  the  third  section  of  this  chapter,  knowing  the 
same  to  be  forged  or  base,  with  intent  to  utter  or  emptoy 
'Qxe  same  as  true,  or  to  sell,  exchange  or  deliver  them,  so  as 
to  enable  any  other  person  to  utter  or  employ  them  as  true, 
he  shall,  if  the  number  of  such  notes  or  pieces  of  coin  in 
bis  possession,  at  the  same  time,  be  ten  or  more,^^  be  con- 


fetter,  and  for  thfti  pnxpose intended  to  reoQoye  to  apUoe  near  his 

JPinn  T.  Com.y  6  Band.  701 ;  or  had,  about  the  same  time,  passed  another 

note  of  the  same  kind,  which  was  thought  to  be  counterfeited,  and  wfaioh 

he  took  back,  though  this  note  be  not  produced  at  the  trial ;  Jfoirtin  ▼, 

€bm.,  2  Leigh  745 ;  or  had  in  his  poflseesion  and  attempted  to  pass  other 

counterfeit  notes  of  ttte  same  kind  to  other  penons,  the  day  after  he  passed 

those  mentianed  in  the  indictment ;  Sendrick  ▼.   Com,,  5  Leig^  718 ;  is 

admtwrible  to  prove  the  seienteTj  or  guilty  knowledge  necessary  to  consti- 

tetetheerime. 

^®A  prisoner  is  examined  for  forging  and  counterfeiting  twenty-four 

laeees  of  silyer  coin,  and  is  sent  on  to  the  circuit  court  for  further  triaL 

He  cannot  be  indicted  for  feloniously  having  in  his  possession  ten  or  more 

pieces  of  coin,  with  intent  to  alter  and  employ  the  same  as  true.     SeoU  v. 

Owk,  14  Gratt  687. 

An  indictment  under  the  statute,  Oode,  ch.  198,  §  6,  p.  783,  for  feloniously 
having  in  his  possession  more  than  ten  pieces  of  forged  or  base  coin,  must 
allege  that  the  prisoner  had  them  in  his  possession  at  the  same  time ;  and 
the  charge  that  on  a  certain  day  he  had  them  in  his  possession,  is  not  suffi- 
cient.   Ibid. 

There  are  counts  in  an  indictment  for  forging  and  counterfeiting  coin, 
and  also  a  count  for  f elooiiously  having  in  his  possession  twenty  pieces  of 
forged  coin,  not  saying,  "  at  the  same  time."  The  prisoner  having  moved 
the  court  to  quash  the  last  count,  which  is  overruled,  there  is  verdict  and 
Judgment  against  him,  and  he  obtains  a  writ  of  error.  This  court  holding 
that  the  count  is  bad  as  an  indictment  for  a  felony,  will  not  permit  it  to 
stand  as  a  count  for  a  misdemeanor,  but  will  revexse  the  judgment  and 
quash  the  count.    Ibid. 

Though  an  offender  be  indictable  in  the  courts  of  the  United  States  for 
the  ofTenoe  of  forgery  against  she  laws  of  the  TTnited  States,  he  is  also  in- 
dictable in  the  courts  of  Virginia  for  the  offence  against  the  laws  of  the 
State.    Sendriek  v.  Com.,  5  Leigh  708. 

An  indictment  for  passing  a  counterfeited  bank  note  to  a  slave,  wUh  tn- 
tewi  to  d/tfroMd  the  bank,  is  good.    BroicnY.  Com,,  2  Lei^  769. 
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fined  in  the  penitentiary  not  less  one  nor  more  than  five 


Upon  the  trial  of  an  indictment  againat  M.  for  passing  connteif eit  bank 
notes,  the  prisoner  appears  dearly  to  have  been  confederated  with  one  L.  in 
passing  ooonterfeit  notes,  and  present  when  L.  passed  such  notes.  The 
notes  so  passed  by  L.  are  prodnoed  in  evidence  against  the  prisoner.  They 
axe  proper  evidence.    Martin  ▼.  Gbm.,  2  Leigh  745. 

In  a  criminal  prosecution  for  passing  counterfeit  bank  notes,  it  is  not 
necessary  to  prove  the  notes  to  be  counterfeit,  by  an  officer  of  the  bank  of 
which  the  notes  are  counterfeited.  The  testimony  of  persons  well  acquaint- 
ed with  the  notes  of  the  bank  that  they  are  counterfeit,  is  legal,  and  com- 
petent to  be  weighed  by  the  jury.  Ibid.  8  Bob.  Ptac.  (old  edi.)  197-3 ; 
Whart  Am.  Orim.  Law,  4th  edi.,  §  1462-8,  1464 ;  Davis*  Orim.  Law  169 ; 
8  GreenL  Ev.  §  106. 

The  party  whose  name  is  forged  is  admissible  to  prove  the  forgery.  Oom, 
T.  Psek,  1  Metcalf,  426 ;  State  v.  Phefps,  11  Vermont  116 ;  BtaU  v.  Sharif 
liff,  18  Maine 868;  Simmons  v.  The  State,  6  and  7  Ohio  288  ;^  Greenl.  Ev. 
§  106 ;  2  Buss,  on  Or.  892 ;  Whart.  Am.  Orim.  Law,  4th  edi.,  §  1462.  It  was 
one  time  considered  a  doubtful  question,  whether,  when  the  party  whose 
writing  is  forged  map  be  called,  he  must  be  called,  to  prove  tiie  forgery. 
It  is,  however,  now  settled  Oiat  he  need  not  be.  Davis*  Orim.  Law  168  ; 
2  East  P.  0.  1002. 

Upon  a  trial  for  forgery  of  a  written  instrument,  the  Oommonwealth  may, 
without  producing  as  a  witness  the  party  by  whom  the  instrument  purports 
to  be  signed,  and  without  accounting  for  his  absence,  prove  by  the  evidence 
of  other  witnesses  that  the  instrument  is  not  genuine ;  such  evidence  not 
being  in  its  nature  secondary  to  that  of  the  party  whose  signature  is  in 
question.    Foulkes  v.  Com.,  2  Bob.  886. 

On  trial  of  indictment  for  forgery  of  a  letter  of  credit  with  intent  to  de- 
fraud W.  AW.,  the  Oommonwealth  proves  that  a  draft,  presented  by  t^e 
prisoner  to  W.  4k  W.  at  the  same  time  with  the  letter  of  credit,  had  been 
filed,  together  with  an  indictment  against  the  prisoner  for  forging  the  same, 
wiih  the  clerk  of  the  court,  who,  on  making  search  for  the  draft  among  the 
papers  in  his  office,  has  been  unable  to  find  it;  and  thereupon  the  Oom- 
monwealth offers  secondary  evidence  of  the  contents  of  the  draft;  no 
notice  having  been  given  to  the  prisoner  before  the  jury  was  impanneled, 
of  any  intention  to  offer  such  evidence.  The  foundation  so  laid  for  the 
admission  of  the  secondary  evidence  is  sufficient.    Ibid. 

Upon  a  trial  for  the  forgery  of  an  endorsement  on  a  note,  the  Oommon- 
wealth  having  proved  that  the  note  went  into  the  prisoner's  posession,  and 
notice  to  the  prisoner  to  produce  it,  may  prove  the  note  and  the  forgery  in 
its  absence ;  and  the  note  having  been  deposited  in  bank  for  collection,  tlie 
original  entries  in  the  book  of  the  note  derk  of  the  bank,  proved  by  the 
clerk  to  have  been  made  by  him  from  the  note,  are  competent  evidence  to 
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yearsy  and  if  the  number  thereof  be  less  than  ten,  be  pan- 


pzoye  that  the  note  and  endorsement  thezeon  was  as  deBcribed  m  the  in- 
dictment.   Coeke  ▼.  Chm.,  13  Qratt  750. 

On  the  trial  of  an  indiobnent  for  forgery  of  a  chedk  on  a  bank,  if  there 
'be  proof  rendering  it  highly  probable  that  the  original  paper  has  been  lost 
or  destroyed,  though  this  was  not  done  by  the  acoosed  or  by  his  prooore- 
xnent,  secondary  eTidence  of  the  contents,  character  and  description  of  the 
paper,  is  admissible  to  sustain  the  prosecntion.  Pendleton  y.  ConKy  4  Leigh 
694. 

The  maker  of  a  negotiable  note  passes  it  to  the  payee,  with  the  name  of 
a  third  person  endorsed  npon  it ;  which  name  he  forged.  The  forging  of 
-the  name  endorsed  upon  the  paper  constitutes  the  offence  of  forgery. 
Powell  T.  Com.,  11  Gratt  822. 

The  description  of  the  writing  in  the  indictment,  as  the  endorsement  of 
the  person  whose  name  is  forged,  will  not  yitiate  the  indictment ;  though 
the  simulated  liability  may  not  be  that  of  a  technical  endorser,  but  of  a  dif- 
ferent diaxaoter.    Ibid. 

>     An  indictment  charges  the  forgery  of  an  endorsement  on  a  negotiable 
note,  which  is  described  as  to  the  amount,  date,  to  whom  payable  and  when 
due ;  but  the  indictment  does  not  state  who  ia  the  maker  of  the  note  or 
-where  it  ia  payable.    It  is  a  good  indictment.     Oooke  v.  Com.,  13  Gratt.  750. 
It  was  essentially  necessary  formerly  to  an  indictment  for  forgery,  that 
the  instrument  alleged  to  be  forged,  should  be  set  forth  in  words  and  fig- 
ures.    2  Buss,  on  Or.  372 ;  8  Bob.  Prac.  (old  edi.)  50 ;  Whart.  Am.  Or.  Law, 
4th  edi.,  §  1468.    To  this  rule  there  were  some  exceptions.    See  Ibid,  and 
FentOetonr.  Com.,  4  Leigh  694;  BuckUmd  y.   Com.,  8  Leigh  732.    The 
statute  now  proyides  that  *'In  a  prosecution  for  forgery,  or  altering  or 
attempting  to  employ  as  true,  any  forged  instrument  or  other  thing,  and  in 
a  prosecution  for  any  of  the  offences  mentioned  in  chapter  one  hundred  and 
ninety-three  of  the  Oode,  (anAe,  ch.  5)  and  the  laws  amendatory  thereof,  it 
shall  not  be  necessary  to  set  forth  any  copy  or  foe  eimile  of  such  instrument 
or  other  thing,  but  it  shall  be  sufficient  to  describe  the  same  in  such  manner 
as  would  sustain  an  indictment  for  stealing  such  instrument  or  other  thing, 
supposing  it  to  be  the  subject  of  larceny.'*    0.  Y.  ch.  207,  §  7,  as  amended 
and  re-enacted  Acts  1857-8,  oh.  34,  p.  41,  §  1.    This  statute  corresponds 
mbetantially  with  the  EngUsh  statute,  2  and  3  Wm.  IV.  ch.  128,  §  3,  as  read 
and  understood  by  the  judges.    See  2  Buss,  on  Or.  372-8 ;  Beg.  y.  Sharpe, 
8  0.  &  P.  436,  34  Eng.  0.  L.  B.  468.    Where  indictments  contain  counts,  in 
whidi  the  instruments  are  set  out,  see  2  Buss,  on  Or.  874-382,  and  Whart* 
Am.  Or.  Law,  4th  edi,  §  1469-1487,  and  cases  dted. 

It  is  said  to  haye  been  formerly  the  practice,  upon  all  indictments  for 
stealing  notes  or  other  written  securities,  to  set  out  the  notes  or  other  aeou^ 
Tities  at  full  length ;  Bex  y.  Johneon,  3  M.  &  8.  541 ;  but  it  has  been  long 
aettled  that  they  may  be  described  in  a  general  manner,  and  need  not  be  set 
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ished  as  a  miademeanor.     (Acts  185T-8,  ch.  SS,  p.  41/$  ^ 
Acts  1847-8,  p.  104,  §  6.     C.^V.  ch.  193,  §  6.) 


out  terbaUm.  2  ULaat.  on  Or.  109-110;  2  Easfe  P.  0.  oh.  16, 1 150,  p.  777 ; 
MUne'9  corny  2  "EBBik  v.  G.  ch.  16,  §  37,  p.  602 ;  J<7A4UC)n'«  mm,  2  Leach  110$ 
note  (a);  Staric.  Orim.  Fiaad.  454 note  (k);  Qm,  ▼.  M6$de^,  8  Ya.  Oas.  154; 
PatMToif  T.  C^^flk,  2  Id.  342. 

In  setting  out  a  ooontorf eit  bank  note  in  ha»  wrba,  in  an  indictment  for 
f  elonionaly  passing  the  same,  an  endorsement  appearing  to  have  been  made 
on  the  note  after  it  was  passed,  is  properiy  omitted,  and  the  omission  is 
thefsfore  no  gronnd  for  the  objection  of  Tarisaee.  Buekland  ▼»  Com,^  8 
Xieigh782. 

In  an  indictment  for  the  forgery  of  a  negotiable  note,  set  on  in  h4BC 
verba,  it  is  not  neoeesary  to  set  oat  the  endorsement  upon  it  Nor  does  the 
pttper  cease  to  be  a  negotiable  note,  beoanse  for  some  Informally  a  bank 
wcmM  not  diseoont  it.    Perkina'  eoie,  7  Qratt  651. 

On  the  trial  of  an  indictment  for  passing  a  oonnterfeit  bank  note,  tha 
prisoner  moves  to  eidnde  the  note  prodveed  from  going  in  evidence  to  the 
JQiy,  on  the  ground  that  the  name  of  one  of  the  fLim  of  engrayers,  set  out 
in  the  description  of  the  note  in  the  indictment,  does  not  appear  on  the 
note  prodaoed.  The  attorney  for  the  Oommonweatfa  proves^  that  wben  he 
drew  the  indictment,  he  had  been  able  to  make  oat  the  name  on  the  note, 
fhmi  his  knowledge  that  one  of  the  firm  of  engxaTers  bore  that  name, 
though  he  cannot  say  he  would  have  been  able  to  do  without  the  knowledge 
of  that  fact;  but  tiiat  the  word  had  sinoe  become  indistinct,  he  snppoaes^ 
by  handling  the  note ;  the  court  thereiq»on  oTerroles  the  motion  to  exdode^ 
and  permits  evidenoe  to  be  given  of  the  pesmng  of  the  note  prodaoed : 
HMf  it  was  right  for  the  court  to  do  so.    BuMand  t.  Com.,  8  Lei^^  732. 

If  the  i&dietment  declare  the  instrament  to  be  of  a  ^particalar  class,  » 
▼arianoe  between  the  evidenee  and  the  indictment  in  this  respect  is,  it  seemsl 
fatal.  But  where  a  full  setting  out  of  the  instrament  is  given,  a  technical 
designation  of  its  character  may,  it  seems;  be  dispoised  with,  and  in  such 
case»  the  misnomer  of  the  instrament  may,  it -has  been  held,  be  rejected  as 
sorplnsage.    ll¥hart.  Am.  Or.  Law,  4th  edi.,  §  1467. 

A  forged  paper  is  passed  by  a  prisoner  bearing  date  in  1828;  immediately 
after,  with  the  knowledge  of  the  holder,  the  prisoner  alters  Hhe  date  to  1827. 
The  indictment  sets  f  orUi  its  tenor,  and  describes  it  as  dated  in  1827.  The 
paper  is  proper  evidenee  to  go  to  the  jury  in  support  of  the  indiotment,  not> 
withstanding  the  proof  that  it  bore  date  in  1828,  when  passed.  Hujftnan 
v.  Com.,  6  Band.  685. 

On  an  indictment  for  f cnrging  a  bank  note,  if  it  be  proved  that  the  pris- 
oner was  found  in  possession,  not  only  of  the  note  described  in  the  indict- 
ment, but  also  of  a  large  amount  of  other  forged  notes  of  the  like  kind^ioid 
was  likewise  found  in  possession  of  the  plates  and  other  implement 
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forging  sodi  notes,  QieBe  fftots  are  prima  facte  evidenoe  of  his  haTing  foiged 
the  note  described  in  fhe  indictment  Spencer  y.  Qnn.,  2  Leigh,  751.  And 
in  Perkins  y.  G?m.y  7  Gratt.  655-56,  for  the  forgery  of  a  negotiable  note,  it 
was  said  by  LomaXj  J.  in  deUyering  opinion  of  the  Court,  ''It  is  abundant* 
ly  proyed  that  the  note  was  forged ;  and  that  the  note  so  forged  was  in  the 
possession  of  the  aooosed;  and  that  he  was  seeking  to  utter  it,  and  to  deriye 
benefit  from  it.  When  the  forgery  was  detected,  he  ofFerad  no  explanation 
whataoeyer  in  regard  to  the  paper — ^how  or  when  it  came  to  his  hands — ^nor 
of  any  of  the  circumstances  connected  with  the  paper,  or  his  possession  of 
it.  He  made  no  attempt  to  offer  any  such  explanation.  By  whom  the 
forgery  of  the  paper  was  committed,  whether  by  the  accused  or  some  other 
person,  was  a  question  of  fact  for  the  jury  to  decide  upon,  after  weighing 
all  tha  proofs  and  droumstances  of  the  case.  It  was  so  held  by  Story,  J.  in 
United  State*  y.  Brittan,  2  Mason's  B.  464 ;  and  seems  to  haye  been  held 
in  i^>enoer^B  ease,  2  Leigh  751.  The  rule  of  eyidence  in  such  cases  was  laid 
down  in  the  Supreme  Court  of  North  Carolina,  in  the  case  of  The  State  y. 
Brittj  8  Dey.  B.  122;  and  in  the  case  of  TKe  State  y.  Margany  2  Dey.  ^ 

Batt.  848 This  case  does  not  require  the  court  to  decide 

what  is  the  degree  of  proof,  or  the  character  of  the  proof,  as  being  presnmp- 
tiye  or  prima  fade,  which  is  furnished  against  the  accused  as  the  forger,  by 
the  mere  droumstances  that  the  instrument  was  forged  and  that  he  was  en- 
deayoring  to  utter  or  to  use  it  for  his  own  benefit  These  droumstances  it 
was  the  proyinoe  of  the  jury  to  weigh,  as  important  proofs  against  him ; 
and  to  combine  them  in  their  consideration  of  the  case,  with  the  drcum- 
stances  of  the  forged  indorsement,  and  the  total  omission,  on  his  part,  to 
offer  any  exculpatory  explanation  whatsoeyer." 

An  indictment  whidi  diarges  that  a  prisoner  did  falsely  make,  forge  and 
counterfeit,  and  did  cause  and  procure  to  be  falsely  made,  forged  and  coun- 
terf dted,  and  did  willingly  act  and  assist  in  the  said  false  making,  forging 
and  oonnterf dting,  is  snffident,  althou^^  all  of  these  charges  are  contained 
in  a  single  count ;  the  words  of  the  statute  (1  Bey.  .Code  of  1819,  ch.  154, 
§  1,)  being  pursued  in  describing  the  offence.  BoMUck  y.  Own,,  2  Ya.  Cas. 
356;  Hujfinan  y.  Otmu,  6  Band  685.  It  cannot  properly  be  objected  to 
suoh a  count,  that  it  confounds  prindpal  and  accessorial  guilt  The  ''causing 
and  procuring,"  which  is  diaiged,  is  causing  and  procuring  the  forgery  to 
be  committed  by  some  other  person  in  the  presence  of  the  prisoner,  which 
renders  him  a  prindpal  felon  in  the  second  degree.  So  also,  when  the  count 
charges  the  prisoner  with  "aiding  and  assisting"  in  the  forgery,  it  contemr 
plates  his  presence,  and  therefore  charged  him  as  prindpaL  S.  C,  6  Band 
685. 

A  prisoner  is  committed  for  examination,  is  examined,  and  remanded  by 
the  examining  court  for  trial,  for  "feloniously  using  and  employing  as  true^ 
for  his  own  benefit,  a  certain  counterfdt  note,  well  knowing  the  same  to  be 
counterfeit"  An  indictment  toifcrffing  the  note  is  not  warranted  by  the 
examination,  and  must  be  quashed    &age  y.  Cbm.,  9  Leigh,  688. 

A  prisoner  is  committed  for  examination,  is  examined,  and  remanded  by 
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ihid  examining  oooit  for  trials  for  felony  in  forging  and  uttering  a  pronuB- 
aoxy  note  purporting  to  be  drawn  by  A.  D.,  no  intention  to  defraud  A.  D. 
or  any  other  person  being  ohaiged.  The  examination  is  soffloient,  and  well 
warrants  an  indictment  for  forging  and  uttering  the  note  mth  intention  to 
defraud  A.  D.    Bogart  ▼.  Com.y  10  Leigh  693. 

A  person  examined  in  county  court  on  a  chaxge  of  forging  an  order,  and 
committed  by  that  court  for  trial  in  the  oircoit  court  for  the  forgery  only? 
cannot  be  tried  there  for  uttering  and  publishing  the  order.  Therefore,  if 
the  indictment  against  the  prisoner  contains  counts  for  the  forgery  and 
4)oants  for  uttering  and  publiehingy  the  circuit  court  oug^t  to  quash  theea 
latter  counts.    Mowbray  v.  Com,y  11  Leig^  643. 
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CHAPTER    V. 

[o.  Y.  oB«  aoxz.3 
GENERAL  PBOYISIONS  AS  TO  PBOOEEDINGS  IN  OBDONAL  CASES. 
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Proceedings  against  Indians.     Stmmons  for  a  loitness. 

§  1.  In  a  criminal  case  against  an  Indian  or  a  person  of 
Indian  descent,  the  proceedings  shall  be  as  against  a  white 
person.  (Acts  1847-8,  p.  124,  ch.  11,  §  87.  1866-7,  p. 
942,  §  1. 

§  2.  In  a  criminal  case,  a  summons  for  a  witness  may  be 
issued  by  the  attorney  for  the  Commouwealth.^  The  twen- 
ty-first, twenty-second,  twenty-third,  twenty-fourth  and 
twenty-fifth  sections  of  chapter  one  hundred  and  seventy- 


1  If  the  attendance  of  a  witness  be  desired  before  n  grand  Jury,  the  sum- 
mons for  the  witness  may  be  issued  by  the  attorney  for  the  Oommonwealth. 
Acts  185/^-^  oh,  89,  p.  36;  2  Hat  Dig.  p.  62,  f  20. 
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Rix'  shalU  in  other  respects^  <^PP^7  ^^  ^  criminal  as  well  as  a 
civil  case,  except  that  a  witness  in  a  criminal  case  shall  be 
obliged  to  attend,  and  may  be  proceeded  against  for  failing 
so  to  do,  althoagh  there  may  not  previously  have  been  any 
payment,  or  tender  to  him,  of  any  thing  for  attendance, 
mileage  or  tolls.  (1  R.  C.  p.  608,  §  29 ;  Acts  1847-8,  p. 
152-3,  §  46,  47.     1866-7,  p.  942,  §  2.) 

Of  Recoffnlzances. 

§  3.  A  court  or  judge,  letting  any  person  to  bail,  shall  re- 
quire a  recognizance  to  be  given.' 

§  4.  Recognizances  in  criminal  cases  shall  be  payable  to 
the  Commonwealth  of  Virginia.  Every  recognizance,  un- 
der any  chapter  of  this  title,^  shall  be  in  such  sum  m  the 
court  or  officer  requiring  it  may  direct.  If  it  be  to  answer 
for  a  misdemeanor,  or  if  required  of  a  witness,  it  shall  be 
with  or  without  surety,  as  the  court  or  officer  may  direct ; 
but  in  all  other  cases,  shall  be  with  sorety  deemed  sufficient 
by  the  court  or  officer  taking  it.  The  condition,  when  it  is 
taken  of  a  person  charged  with  a  criminal  offence,  shall  be, 
that  he  appear  before  the  court,  judge  or  justice  before 
whom  the  proceeding  on  such  charge  will  be,  at  such  time 
as  may  be  prescribed  by  the  court  or  officer  taking  it,  to 


9  See  G.  v.  ch.  176,  §  20  to  24  indasiYe ;  also  to  2  Mat.  Dig.  ch.  7,  $  20 
to  24  inolnsiYef  p.  52-54,  for  the  section  referred  to  in  the  seoond  section 
of  this  chapter. 

3  In  all  oaste  in  which  recognizances  at  the  salt  of  the  Oommonwealth 
may  haye  been,  or  shall  hereafter  be  entered  into,  it  shall  be  the  doty  of 
the  deik  of  the  court  in  which  or  in  the  clerk's  office  of  which  any  recogni- 
sluice  may  be  filed,  to  deliver  to  the  bail,  on  his  applying  therefor,  a  bail 
piece,  in  substance  as  follows,  viz :  ^^  A  B,  of  the  ccunty  (or  corporation) 

of ,  is  delivered  to  bail  unto  CJ),  of  the  county  (or  corporation)  of 

,  at  the  suit  of  the  Commonwealth,     Oiven  under  my  hand  this 

day  of ,  in  the  year .    Acts  1852,  ch.  93,  p.  77,  §  1. 

4  The  title  here  referred  to,  (tiUe  55  of  the  Code  of  1850,)  embraces  the 
following  chapters  in  this  work,  viz :  ch.  1,  2.  4, 6.  7, 10.  16, 17, 22,  24,  25,  2G. 
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answer  for  the  offeace  with  which  each  persoa  is  charged  ; 
and  when  it  is  taken  of  a  witness  in  a  case  against  auy  such 
person,  shall  be,  that  he  so  appear  to  give  evidence  on  sach 
charge ;  and  in  either  case  shall  be,  that  the  person  or  wit- 
ness fihall  not  depart  thence  without  the  leave  of  said  court, 
judge  or  justice ;  when  taken  for  any  other  purpose,  than 
to  appear  so  to  answer  or  give  evidence,  it  shall  be  with 
condition,  that  the  person  of  whom  it  is  taken  shall  keep 
the  peace  and  he  of  good  behavior  for  such  time,  not  ex- 
ceeding one  year,  as  the  court  or  officer  requiring  it  may 
direct ;  and  if  such  court  or  officer  direct,  it  may,  when 
taken  of  a  person  so  charged,  be  with  condition  for  so 
keeping  the  peace  and  being  of  good  behavior,  in  addition 
to  the  other  condition  of  his  recognizance.  (Acts  1842-3, 
p.  22,  ch.  18.     1866-7,  p.  942,  §  4.) 

§  5.  A  recognizance  which  would  be  taken  of  a  person, 
bnt  for  his  or  her  being  insane,  or  a  married  woman  or 
minor,  may  be  taken  of  another  person,  and  without  further 
surety,  if  such  other  person  be  deemed  sufficient.*  (Acts 
1884-5,  p.  45,  ch.  63  ;  1847-8,  p.  132,  §  25 ;  p.  136,  §  9  ; 
p.  187,  §  4.     1866-7,  p.  942,  §  5.) 

§  6.  A  person  not  giving,  and  for  whom  no  other  person 
gives  a  recognizance  required,  shall  be  committed  to  jail. 
Ho  shall  be  discharged  therefrom  when  such  recognizance 
is  given,  before  the  court  or  a  conservator  of  the  peace  ;  or 
if  it  be  to  appear  and  give  evidence,  when  such  evidence  is 
given ;  or  if  it  be  to  keep  the  peace  and  be  of  good  behavior, 
when  the  period  for  which  it  was  required  has  elapsed  ;  or  in 
any  case,  when  the  discharge  of  such  person  is  directed,  by 
the  court  in  whose  jail  he  is.  (Acts  1847-8,  p.  128,  §  18  ; 
p.  132,  §  26  ;  1866-7,  p.  943,  §  6.) 

§  7.  A  person  taking  a  recognizance,  out  of  court,  shall 


*  An  infant  prisoner  being  admitted  to  bail,  his  snxetiea  were  required  to 
enter  into  the  reoognizance  of  bail,  without  his  joining  therein  himself. 
8emmM'  cau,  11  Ijeigh  665. 
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forthwith  transmit  it  to  the  clerk  of  the  conrt  for  appearance 
before  which  it  is  taken  ;  or  if  it  be  not  for  appearance  be- 
fore a  court,  to  the  clerk  of  the  county  or  corporation  in 
which  it  is  taken  ;  and  it  shall  remain  filed  in  the  clerk^s 
oflice.'.  (Acts  1847-8,  p.  128,  §  14 ;  1866-7,  p.  943,  §  7.) 
§  8.  When  a  person,  under  a  recognizance  in  a  criminal 
case,  either  as  party  or  witness,  fails  to  perform  the  condition 
thereof,*  if  it  be  to  appear  before  a  court,  his  default  shall  be 
recorded  therein.  The  process  on  every  recognizance  shall 
be  issued  from  the  court  before  which  the  appearance  was  to 
be,  or,  if  it  be  not  for  such  appearance,  from  a  court  in  which 
it  is  taken,  or  (when  taken  out  of  court)  in  whose  office  the 
recognizance  remains  filed  ;  and  in  a  proceeding  in  one  court 
on  a  recognizance  entered  in  another,  a  copy  thereot^  shall 
be  evidence  in  like  manner  as  the  original  would  have  been,  if 


0  In  takiiig  a  reoognizanoe,  the  Jnstioe  in  patting  the  name  of  his  oonntj 
in  the  caption  naes  a  eontraotion ;  bat  the  oontraotion  is  ao  nsed  that  it  is 
obTioasly  intended  for  a  ooanty,  and  there  is  no  diflftoolty  in  aaoertaining 
the  county  intended.    Ihia  is  not  error.     Qed/ney  v.  Cam,^  14  Gratt  SIS. 

Thoo^  it  is  not  stated  in  the  body  of  the  reoognizanoe  of  what  ooanty 
the  jostice  was,  yet,  as  it  states  that  he  was  **a  justice  of  the  said  ooanty," 
that  refen  to  the  ooanty  named  in  the  caption,  and  is  saf&oient.    Ibid. 

In  a  Beirefnoioi  upon  a  reoognizanoe,  a  sobstantiYe  and  direct  ayerment 
that  the  recognizance  was  transmitted  by  the  jostice  to  the  derk  of  the 
county  court  is  not  necessary.  The  recital  of  the  recognizance,  which  pur- 
ports to  be  taken  by  a  justice  in  the  county,  and  the  implied  aTennent  of 
the  tranamisRion  of  the  recognizance,  contained  in  the  pront  patet  per 
r&eordum,  is  sufficient.    Ibid. 

<  A  recognizance  had  been  entered  into  by  the  defendant  to  keep  the 
peace  generally,  and  partionlariy  towards  J.  8.  The  scire  fadtu  issued  on 
this  recognizance  merely  set  forth  that  the  defendant  had  failed  to  perfona 
the  condition  of  the  said  recognizance.  This  edre  fadae  is  def ectiye,  in 
not  stating  htno,  or  in  what,  he  had  broken  his  recognizance,  and  it  might 
be  quashed.    Randolph.  QoeemoTy  4bc,  «.  Brown  etal.,  2  Ya.  Cas.  951. 

7  Xn  Qedney  ▼.  Com,,  the  derk,  in  suing  out  the  writ  of  edre  faciae^  by 
mistake,  pursoed  the  form  of  the  writ  which  goes  oat  on  a  recognizance 
taken  in  a  county  court  for  the  appearance  of  a  party  before  a  circuit  court, 
instead  of  the  form  used  when  the  recognizance  is  taken  by  a  justice  out  of 
court,  and  transmitted  to  the  clerk  of  the  court  where  the  party  is  to  appear. 
See  Robinson's  Forms  260-261.     ''  In  the  former  case,**  said  Daniel,  J.  **  a 
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entered  in  the  court  wherein  the  proceeding  is.  (1  R.  C.  p» 
600,  §  4 ;  p.  606,  §  28 ;  Acts  1847-8,  p.  183,  §  32  ;  p.  139, 
J  7 ;  p.  146,  §  25  ;  1866-7,  p.  943,  §  8.) 

§  9.  A  surety  in  a  recognizance  may,  after  default,  pay 
into  the  court  from  which  process  has  issued,  or  may  issue 
thereon,  the  amount  for  which  he  b  bound,  with  such  costs 
as  the  court  may  direct,  and  be  thereupon  discharged.  (Acts 
1847-8,  p.  132,  §  38 ;  1866^7,  p.  943,  §  9.) 

§  10.  When,  in  an  action  or  scire  facias  on  a  recogni- 
Eance,^  the  penalty  is  acyudged  to  be  iorleited,  the  court 
may,  on  application  of  a  defendant,  and  in  a  county  or  cor- 
poration court  with  the  consent  of  the  attorney  prosecuting, 
remit  the'penalty  or  any  part  of  it,  and  render  judgment  on 
such  terms  and  conditions  as  it  deems  reasonable,*  (Acts 
1847-8,  p.  132,  §  34 ;  1866-7,  p.  943,  §  10.) 


•opy  of  the  vMognisanoe  may  be  used  aa  eyidanoa  againat  the  parly,  (Coda, 
eh.  21 1,  §  S,)  and  the  veriiioatloii  by  a  oopy  ia  foxmal  and  proper.  In  the 
letter  case,  the  original  reoognisanoe  ia  the  only  proper  eridenoe,  and  the 
prout  paUty  instead  of  being  (aa  it  ia),  '  aa  by  a  oopy,'  Ac,  ahonld  hare  been 
aa  already  indieated.  The  mistake,  howerer,  doea  not  fnmiah  gio«nd  for 
reyeraing  the  Judgment.  If  the  plaintiff  regarded  it  aa  one  Yfj  which  he 
might  be  prejadioed,  he  might  have  had  it  oorreoted  by  adopting  the  oonrae 
pointed  ont  in  the  aeetion  referred  to.  On  a  demnmr,  the.  defeat  oannot 
be  regarded  by  the  court"    14  Oratt.  825-6. 

•  One  9eire  facUu  may  iaane  against  aeveral  oognisora  in  one  reeogni- 
saaoe;  bat  it  mnst  treat  the  reoognizanoe  aa  aereral,  and  the  Jndgment  mnat 
be  seTeral.    OcUd^UU  t;  Com,y  14  Qratt.  698;  Gedneifr.  Cam.^  suprth 

•  If,  after  the  defttnlt  of  the  principal  recognizer  haa  been  recorded,  the 
onretiea,  on  a  mle  againat  them,  can  ahew  to  the  satiaf action  of  the  court, 
thai  the  principal  waa  rendered  nnable  to  appear  at  the  proper  conri,  hj 
reaaon  of  wonnda  and  aickneas,  the  conri,  in  the  ezeroiae  of  a  aonnd  diacre- 
tion,  may  apare  the  recognizance,  and  decline  awarding  the  scire  fEuiaSj 
eapedally  if  the  prisoner  then  be  in  ooatody  to  answer  the  indictment 
Com.  T.  Oraig  €t  ol.,  6  Band.  781. 

In  ahewing  caose  against  the  mle,  affldavita  are  admiasible  without  reqiii- 
ring  the  preaence  of  the  witneasea  in  court,  if  the  conri  be  aaiiaAed  thai 
they  have  been  fairly  taken.    Ibid. 

The  recognizance  ia,  that  the  principal  shall  appear  before  the  circuit 
court  at  a  certain  time  to  anawer  a  charge  of  felany.    At  the  time  ha  vaa 
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§  11.  No  action  or  judgment  on  a  recognizance  shall  be 
defeated  or  arrested  by  reason  of  any  defect  in  the  form  of 
the  recogaizance^  if  it  appear  to  have  been  taken  by  a  coort 
or  officer  authorized  to  take  it,  and  be  substantially  •sulfi- 
cient.^'.     (Acts  1847-8,  p.  132,  §  825 ;  1866-7,  p.  948,  §  11.) 

§  12.  A  surety  in  a  recognizance  may  at  any  time  take 
his  principal  and  surrender  him  to  the  court  or  jud2;e  before 
whom  the  recognizance  was  taken  ;  or  if  it  was  taken  by  a 
court  which  was  not  in  session,  or  by  a  justice,  to  a  judge 
or  justice  of  such  court,  or  a  justice  of  the  county  or  corpo- 
ration in  which  it  was  taken :  whereupon  said  surety  shall 
be  di^harged  from  liability  for  any  act  of  the  principal  sub- 
sequent thereto.  (Acts  1847-8,  p.  132,  §  36,  37, 38  ;  1866-7, 
p,  943,  §  12. 

§  13.  If  the  surrender  be  before  a  judge  or  justice,  ho  shall 
give  the  surety  a  certificate  thereof,  and  the  accused  be  let 
to  bail  anew  for  the  residue  of  the  term,  or  to  appear  as  be- 
fore required,  and  on  failure  so  to  recognize,  shall  be  com- 
mitted to  jail  as  in  other  cases  of  failure  to  give  bail.  If 
the  surrender  be  to  the  court,  it  shall  take  such  order  as  it 
deems  proper.  (Acts  1847-8,  p.  132,  §  37,  38  ;  1866-7,  p. 
948,  §  18. 


reqxiized  to  appear  he  was  in  the  penitentiary,  having  be^i  tried,  oonvioted 
and  sentenced  for  another  felony.  Afterwards,  and  before  a  judgment  on 
the  sdrefadfu  against  his  bail,  his  time  nnder  his  sentence  expires,  and  he 
is  sent  back  to  the  Jail  of  the  county  in  whi(^  he  was  to  appear  for  trial 
before  the  drooit  oonrt ;  and  he  is  tried  and  acquitted*  The  prisoner's  con- 
finement in  the  penitentiary  haying  rendraed  it  impossible  for  him  to  ap- 
pear at  the  court  at  the  time  prescribed  by  the  recognizance,  it  constitutes 
a  good  defence  for  the  bail  to  the  scire /(mob,  OMtoeli  y.  Com,.,  14  Gratt 
698. 

In  such  case  the  defence  may  be  made  by  plea ;  but  it  may  also  be  made 
by  petition  or  motion ;  and  the  facts'  being  agreed  by  counsel  for  the  bail 
and  the  attorney  for  the  Oommonwealth,  the  question  of  law  may  be  de- 
cided by  the  court.    Ibid. 

^  See  HamUU  et  ah.  ▼.  Com.,  8  Gratt.  82 ;  Saunders'  adm'r  y.  Com.,  Id- 
214,  dted  in  a/nte^  chap.  4,  note  9,  to  §  8. 
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As  to  fines  on  jurors^  witnesses  and  others. 

§  14.  The  name  of  any  person  summoned  by  an  officer, 
and  failing  to  attend  as  a  juror  upon  an  inquest  out  of  court, 
shall  be  returned  by  such  officer  to  the  next  term  of  the 
court  from  which  the  process  issued  requiring  such  jury  ;  or 
if  there  be  no  such  process,  to  the  next  term  of  the  court  of 
such  officer's  county  or  corporation.  Such  court  shall  fine 
such  person,  unless  he  have  a  reasonable  excuse  for  his 
failure,  eight  dollars.  (1  R.  C.  p.  612,  §  50  ;  1866-7,  p. 
944,  §14.) 

§  15.  No  court  shall  impose  a  fine  upon  a  juror,  witness,^^ 
or  other  person,  for  disobedience  of  its  process  or  any  con- 
tempt, unless  he  either  be  present  in  court  at  the  time,  or 
shall  have  been  served  with  a  rule  of  the  court,  returnable 
to  a  certain  time,  requiring  him  to  show  cause  why  the  fine 
should  not  be  imposed,  and  shall  have  failed  to  appear  and 
show  cause.     (1  R.  C.  p.  612,  §  51 ;  1866-7,  p.  14,  §  16.) 


^^  An  Attaohment  for  a  oontempt,  in  not  attendingihe  ooort  as  a  witness, 
ought  not  to  issne  until  a  rale  has  been  served  upon  the  party  to  shew  oactae 
wlqr  it  should  not.    Mbrris  t.  Oreelj  1  Ya.  Oas.  888. 

See  jM«t»  ohap.  17,  f  24,  for  the  eases  in  whioh  the  oonrts  and  the  Judges 
■nd  jnstiees  thereof  may  issne  attachments  for  contempts,  and  punish  them 
•omnlarily;  andf  27,  of  ssme chapter,  ftyr proseentlons against  persons. wha, 
b7  threats  or  force,  obstmot  the  administration  of  justice. 
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$  1#  There  shall  be  a  grand  joiy  at  four  of  the  terms,  in 
each  year,  of  the  coutity  and  corporation  eonrts,  to  be  desig- 
nated by  the  judge  of  such  courts.  And  it  sball  be  lawful 
for  the  said  courts,  at  any  term  thereof,  or  the  judges  of  said 
courts  in  vacation  before  such  term,  whenever  they  shall 
deem  it  proper  to  do  so,  to  order  a  grand  jury  to  be  sum- 
moned to  consider  any  offences  hgaiust  the  laws.  (1 R.  C« 
p.  264,  ch.  75,  §  1 ;  Acts  1847-8,  p.  140,  ch.  19,  §  1 ;  1852-8, 
ch.  27,  §  1 ;  1859-^0,  ch.  38,  p.  188,  §  2  ;  1866-7,  p.  857, 
$  1,  p.  926,  §  1 ;  1870,  ch.  897,  §  1,  p.  551.) 

§  2.  It  shall  be  the  duty  of  the  judge  of  the  county  or  cor- 
poration court  of  each  county  and  city  of  the  State,  in  the 
month  of  January  in  each  year,  or  as  soon  thereafter  as  prac- 
ticable, to  select  from  the  qualified  voters  of  each  township 
of  such  county,  or  ward  of  such  city,  not  less  than  twenty 
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nor  moro  than  oneliiuidred  persons,  of  honesty ,  intelligence^ 
and  good  demeanor,  and  suitable  in  all  respects  to  act  as 
gmnd  jorors,  and  to  fnmish  the  clerk  of  such  conrt  with  a 
list  of  the  persons  so  selected,  made  off  bj  townships  or 
wards,  as  the  case  may  be.  It  shall  be  the  duty  of  the  clerk 
of  such  conrt  thereupon  to  write  the  names  of  each  of  such 
persons  on  separate  slips  of  paper,  placing  the  names  of  the 
residents  of  each  township  or  ward  together,  and  from  these, 
in  the  presence  of  the  attorney  for  the  commonwealth,  to 
select,  by  lot,  as  many  persons  as  may  be  necessary  for  the 
formation  of  the  grand  juries  of  such  county  or  city.  And 
in  drawing  such  persons  to  serve  as  grand  jurors,  an  equal 
number,  as  near  as  may  be,  and  having  reference  to  the  pop- 
ulations of  the  several  townships  or  wards,  shall  be  drawn 
from  the  lists  from  each  township  or  ward.  Acts  1870,  ch. 
897,  §  2,  p.  561. 

§  3.  It  shall  be  the  duty  of  the  clerk  of  such  court,  at  least 
twenty  days  before  each  one  of  the  four  terms  thereof  desig- 
nated under  the  first  section  for  the  empanneling  of  a  grand 
jury,  and  in  other  cases,  forthwith,  whenever  so  ordered  by 
the  judge  of  his  court,  to  place  in  the  hands  of  the  ofiicer  of 
such  court,  lists  of  the  grand  jurors  selected  by  lot  as  pro- 
vided in  the  previous  section,  made  off  by  townships  accor- 
ding to  the  place  of  residence  of  the  several  grand  jurors, 
and  embracing  a  sufficient  number  of  such  persons  to  form 
such  grand  jury.  And  it  shall  thereupon  be  the  duty  of 
such  officer  to  summon  the  persons  mentioned  in  such  lists, 
to  attend  on  the  first  or  such  other  day  of  said  term  as  the 
judge  may  direct,  to  act  as  grand  jurors.     Id.,  $  8. 

§  4.  For  four  of  the  grand  juries  in  each  year,  to  be  des- 
ignated by  such  courts,  there  shall  be  summoned  twenty-four 
citizens^  of  this  State,  of  the  county  or  corporation  in  which 

^  Erezy  grand  jnzor  must  be  a  oitizen  of  tlie  Oommonwealth.  A  pre- 
■antment  is  not  good,  if  made  by  a  grand  jury  one  of  whom  was  not  a  oiti- 
sen.     Cam'  v.  Cherryy  2  Ya.  Gas.  20. 

A  natoraliaed  oitUen  of  the  United  States  or  a  native  citizen  of  any  other 
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the  coart  is  to  be  held,  and  in  other  respects'  qualified  jarbrs^ 
and  not  constables,  ordinary  keepers/  overseers  of  roads, 
nor  owners  nor  occupiers  of  water  grist  mills  ;^  and  when 
they  are  grand  jurors  for  a  county  court,  not  inhabitants  of 
a  town  having  a  corporation  court 

The  court  in  which  a  grand  jury  is  to  be  enipanneled  for 
the  four  terms,  as  hereinbefore  provided,  may,  by  direction 
to  its  clerk,  limit  the  number  of  persons  to  serve  thereon  to 
not  less  than  sixteen. 

For  grand  juries,  ordered  for  any  other  term  of  such 
courts,  there  shall  be  summoned  ten  citizens  of  the  State, 
with  like  qualifications,  and  subject  to  the  exceptions  here- 
inbefore stated ;  and  the  court  may,  by  direction  to  its  clerk, 
limit  the  number  of  persons  to  serve  thereon  to  not  less 
than  six.  (1  R  C.  p.  264,  ch.  75,  §  1,  2.  Acts  1847-8, 
p.  189, 140,  §  2, 15 ;  1866-7,  p.  925,  §  8  ;  1870,  ch.  897,  p- 
651-2,  §4.) 

State  of  the  Union,  domiciled  in  Virginia,  being  entitled  to  all  the  priTi- 
legee  of  a  citisen  of  this  State,  is  a  citizen  and  qnalifled  as  sooh  to  serve 
on  grand  joriea.     Cbm.  y.  Tov>le$,  5  Leigh  748. 

s  Persons  over  sixty  years  of  age  are  not  disqnalified  fram  serving  on 
grand  jories;  though  they  are  exempted  from  the  senrioe  if  they  choose 
to  claim  the  exemption.    Booth  etalr,  Com*y  16  Grat  619. 

8  A.  obtains  a  license  to  keep  an  ordinary ;  A,  opens  a  taTem  nnder  this 
license,  and  B.  is  his  partner  in  the  business;  bat  A.  alone  resides  at  the 
tavezn,  and  acts  as  keeper  thereof:  Seld,  B.  is  not  the  keeper  of  an  ordi- 
nary, disqnalified  to  senre  on  grand  juries,  within  the  meaning  of  the 
statute.    1  BcT*  CMe,  ch.  75,  §  2,  p.  264.     Com.  ▼.  WUUon,  2  Leigh  789. 

4  To  indictment  in  P0terghurg  Circuit  Court^  defendant  pleads,  1,  that 
one  of  the  grand  jury  which  found  the  same,  was,  at  the  time  he  was  snm- 
monded  and  sworn,  the  owner  of  a  water  giist  mill  situated  in  ChetUrfiM; 
2.  that  one  of  the  grand  jury  was,  at  the  time  of  finding  the  indictment, 
the  owner  of  a  water  grist  mill  (without  saying  where  the  mill  is  situated). 
On  demurrer  to  the  pleas,  hMy  neither  of  them  is  sufficient.  Moran  ▼. 
Com,,  9  Leigh  651. 

The  port  ownership  of  a  tract  of  land  on  which  there  is  a  mill,  which 
land  has  been  alloted  to,  and  is,  with  the  mill,  in  the  possession  of  a  widow 
as  her  dower,  is  not  a  disqualification  to  act  as  a  grand  juror.  Wywr  v. 
torn,,  6  Oratt.  711. 

The  courts  have  declined  adding  other  disqualifications  to  those  created 
by  statute.   8  Bob.  Prac.  (old  edi.)  88,    In  the  case  of  The  Com.  ▼»  Strother, 
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$  5.  Any  sixteen  or  more*  of  such  persons  snmmoned  to 
the  fonr  regular  terms,  and  any  six  or  more  of  such  persons 
summoned  to  any  other  term,  shall  be  a  competent  grand 
jury.  If  a  snfELcient  namber  do  not  attend,  the  said  officer 
shall,  from  lists  to  be  furnished  him  by  the  clerk  of  such 
conrt,  and  compiled  as  hereinbefore  provided,  forthwith 
summon  so  many  others  as  may  be  necessary.  1  B.  C.  p. 
264,  §  1,  2.  Acts  1847-8,  p.  140,  §  2,  3 ;  1866-7,  p.  9216, 
§  4 ;  1870,  ch.  397,  §  6,  p.  662. 

§  6.  From  among  the  persons  so  summoned,  who  attend, 
the  court  shall  elect  a  foreman,  who  shall  be  sworn  as  fol- 


1  Va.  Gas.  186,  the  defendant  pleaded  that  he  was  himself  one  of  the  grand 
jnxy,  and  at  the  time  of  finding  the  presentment,  he  held  an  office  or  ap^ 
polntment  imder  the  anthoiity  of  the  United  8tate$,  yiz :  an  appointment 
to  take  the  oensaa  of  the  Cknmly  of  MadUon.  The  general  Court  decided 
unanimously,  that  an  appointment  under  a  law  of  Oongreas  to  take  the 
oensos  of  the  Goonty  of  Mctdiwn  did  not  disqnalify  the  person  appointed 
from  being  a  member  of  the  grand  jnry*    Ibid. 

AH  persons  entitled  to  vote  and  hold  office,  and  none  others,  shall  be  eli- 
gible to  sit  aa  jnroxs.    Oonst.  of  Virginia,  Art  HE,  §  8. 

In  the  State  oonrts  of  Virffinia,  it  has  neyer  been  the  practice  to  allow 
B  grand  juror  to  be  challenged  for  faror.  8  Bob.  Fr.  (old  edi.)  92.  The 
practice  is  different  in  Ifeto  York;  see  2  N.  Y.  B*  S.  724,  §  27;  and  in 
some  other  States.    See  1  Arohb.  Cr.  Frac.  and  PL,  7th  edi.,  top  p*  689. 

The  proper  mode  of  excepting  to  the  qualifications  of  a  grand  juror  after 
presentment  made  or  indictment  found,  is  by  plea  in  abatement  before 
pleading  the  general  issueu  Com.  y.  Cherry ,  2  Ya.  Gas.  25,  rwte;  8  Bob. 
Pr.  (old.  edL)  84;  Com.  y.  Towlee^  5  Leigh  748;  Moore  y.  Com.  9  Leigh 
689;  Kerhyy.  Com.  7  Leigh  747;  Barney  y.  StatOy  12  Smedes  A  Marsh. 
B.  68.  By  pleading  not  goilty,  the  accused  waiyes  matter  in  abatement 
MbQuUlen  y.  State,  8  Smedes  Sa  Harsh,  B.  687,  An  objection  to  a  grand 
furor  comes  too  late  after  a  plea  to  the  f ekmy ;  State  y.  Martin^  2  Iredell 
101 ;  much  more  after  trial  and  yerdict.  The  State  y •  Seaborn,  4  Dey.  305, 
The  State  y.  Freeman,  6  Blackf.  248;  State  y.  Motley,  7  Bichardson,  827 

A  plea  in  abatement  that  one  of  the  grand  jury  is  the  owner  of  a  mill  is 
good.  Oom.  y.  Long,  2  Ya.  Gas.  818.  And  it  is  proper  to  admit  such 
plec^  althou^  the  defendant  had  put  in  a  plea  in  abatement  on  which  issue 
was  joined,  at  the  time  of  tendering  the  second  plea.  Id.  See  also  Com, 
y.  Tofolee,  5  Lei^^  748.  For  the  proper  judgment  in  such  a  plea,  see  ante, 
ch.  8,  note  (14). 

*  A  grand  jury  ought  not  to  consist  of  more  that  twenty-three  penotis« 
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lows :  **  Tau  shall  diUgendy  inquire  ani  true  presenimenis  make 
ofallsitch  maUers  as  may  be  given  you  in  charge  or  come  to  your 
knowledge  touching  the  present  service.  You  shall  preserU  no 
person  through  prejudice  or  id  v)iUy  nor  leave  any  unpresented 
through  fear  or  favor;  but  in  aU  your  presentments^  you  shall 
present  the  truths  the  whole  tnUh^  and  nothing  but  the  tmth.  So 
help  you  God.*^  The  other  grand  jurors  shall  afterwards  be 
sworn  as  follows :  **  The  same  oath  that  your  foreman  has  taken 
on  his  part,  you  and  each  of  you  shall  observe  and  keep  on  your 
part  So  help  yon  God.''*  (1  R.  C.  p.  265,  §  8 ;  Acts 
1847-8,  p.  139,  §  4,  5,  16  ;  1866-7,  p.  925,  §  5  ;  1870,  oh. 
897,  p.  552,  §  6. 


^ing  Y.  Manhj  1  Neyile  A  Peny,  187;  6  Adolphxu  A  Ellis,  236 ;  2  Bennett 
A  Heard,  Le^d.  Or.  Oa.  817.  In  The  People  ▼.  King,  2  Gaines  98,  Kent, 
C»  J.,  thought  it  a  fatal  objeotian  to  an  indictment  that  twenty^fonr  pezsons 
were  sworn  on  the  grand  jury  who  found  it. 

Aooording  to  the  common  law,  the  grand  jnxy  mnst  consist  of  at  least 
twelye,  and  not  more  than  twenty*three.  2  Hale,  161 ;  1  Arch.  Or.  PL  A 
Pr.  161.  The  5  §  mpra^  aaj^  that  '*  Any  sixteen  or  tnon  of  such  persons 
summoned  to  the  four  regular  terms,  shall  be  a  competent  grand  Jtuyi'* 
Statntes,  whether  remedial  or  penal,  ought  to  be  constraed  in  refer- 
ence to  the  principles  of  the  common  law ;  for  it  is  not  to  be  presumed 
that  the  legislature  intended  to  make  any  innovations  upon  the  oommon 
law,  further  than  the  case  absolutely  required*  Summers,  L  in  delig.  op. 
of  court,  in  Moron's  ease,  9  Leigh,  654 ;  1  Kent's  Oom.  488*  The  words 
**  more  of,"  in  the  Statute,  should  be  taken  in  a  partitive  sense,  as  denoting 
part  of  an  aggregate,  and  not  as  authorizing  the  whole  number  (twenty-four) 
to  be  put  on  the  grand  jury.  If  the  latter  were  done,  it  mig^t  happen  that 
a  complete  jury  of  twelve  might  find  a  bill  to  be  a  true  one,  while  the  other 
twelve  of  the  Jury  might  reject  it  as  an  untrue  one,  *' which  (as  is  stated  by 
the  reporter  in  2  Burrow,  1088),  would  be  inconvenient  as  well  as  contra- 
dictory, and  even  somewhat  absurd  and  ridiculous. " 

0  The  dork,  after  proceeding  in  Haa  manner  until  all  are  sworn,  says, 
"Gentlemen  of  the  grand  Jnry,  answer  to  your  names,**  and  calls  over  their 
names,  the  sheriif  at  the  same  time  counting  them.  The  derk  then,  look- 
ing towards  them,  says, 

"(Gentlemen,  are  you  all  sworn?** 

To  which  they  reply,  "We  are,**  or  "Tea;**  and  then  the  derk,  address- 
ing the  sheriif,  says,  "Sheriff,  make  proclamation.** 

Tix«^  sheriff  thereupon  makes  prodamation  as  follows: 
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.  §  7.  The  graud  jaiy,  after  being  sworn,  shall  be  charged 
by  the  jndge  of  the  court,  and  shall  then  be  sent  to  their 
room.     (Acts  1847-8,  p.  141,  §  6;  1870,  ch.  897,  p.  652,  §  7.) 

§  8.  The  grand  jury  shall  inquire  of  and  present  all  felo- 
nies, misdemeanors,  and  violations  of  penal  laws,  committed 
within  the  jurisdiction  of  the  respective  courts  wherein  they 
are  sworn ;  except  that  no  presentment  shall  be  made  of  a 
matter  for  which  there  is  no  corporal  punishment,  but  only  a 
fine,  where  the  fine  is  limited  to  an  amount  not  exceeding 
five  dollars.  (Acts  1847-8,  p.  141,  §  7 ;  1870,  ch.  897,  p. 
552,  §  8. 

§  9.  At  least  twelve*  of  the  grand  jury,  at  the  four  regular 
terms,  and  at  least  five  of  the  grand  jury  at  any  other  term, 
rnnst  concur  in  finding  or  making  an  indictment  or  present- 
ment  They  may  make  a  presentment  upon  the  information 
of  two  or  more  of  their  own  body ;  and  when  a  presentment 
is  so  made,  or  on  the  testimony  of  witnesses  called  on  by  the 
grand  jury,  or  sent  to  it  by  the  court,  the  names  of  the  grand 
jurors  giving  the  information,  or  of  the  witnesses,^  shall  be 
written  at  the  foot  of  the  presentment.  (Acts  1847-^,  p. 
Ul,  §  8,  9 ;  1870,  ch.  397,  p.  552,  §  9. 

§  10.  Although  a  bill  of  indictment  be  returned  not  a  true 
bill,*  another  bill  of  indictment  against  the  same  person  lor 
the  same  offence  may  be  sent  to  and  acted  on  by  the  same 


*<i 


Oi/n^  opeZf  oym,     Silenoe  is  oommanded,  on  pain  of  impriaonment, 
whilst  the  grand  joxy  are  reoeiying  their  charge.*'  3  Bob.  Pr.  (old  edi)  98-4. 

•  This  aoooarda  with  the  decision  of  the  (General  Court  in  Ccm^  v.  Bayers, 
S  Leigh  722. 

7  The  omissiaii  by  the  grand  jnxy  to  imte  the  name  of  the  witness  on 
whose  testimony  an  indictment  is  f oond,  at  the  foot  thereof,  is  no  ground 
for  gnashing  the  indictment.  Com.  y.  Williams,  5  Grat.  702 ;  Corn*  ▼. 
J}e9er,  10  Leig^  685. 

s  Hie  Jnxy  cannot  find  one  part  of  the  same  charge  to  be  tme,  and  an- 
other ftJse,  bat  they'  must  either  pass  or  reject  the  whole ;  and,  therefore, 
if  they  ignore  one  part,  and  find  another,  the  finding  is  bad.  2  Hale  162 ; 
2  Hawk.  c.  25,  f  2;  5  East  d04;  2  Oamp.  184,  584;  2  Leach  708;  Whart. 
Am.  Crim.  Law,  §  504 ;  iUaU  y.  Wilbume,  2  Brevard  296 ;  1   Archb.  Cr. 
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or  another  grand  jury. •    (Acts  1847-8,  id.  1866-7.  p.  926, 
§  9 ;  1870,  ch.  897,  p.  652,  §  10. 

§  11.  If  the  foreman  or  any  grand  juror  be  unable  or  fail 
to  attend,  after  being  sworn,  another  may  be  sworn  in  his 


Prao.  a&d  PL,  7th  edi.,  1860,  top  p.  829,  note.  Where  there  are  several 
eonnte,  however,  the  practioe  is  different,  as  they  can  find  any  one  count 
and  ignore  Uia  others.  1  Ohitty  Or.  Law  823 ;  Bac.  Abr.  Indictment  D ;  1 
Arohb.  Or.  Prac.  and  PL,  7th  edL,  top  p.  829,  note.  So  in  an  indictment 
against  several,  they  can  distinguish  among  the  defendants,  and  find  as  to 
some,  and  reject  as  to  the  rest.  2  Hale  158 ;  1  Ohitty  Or.  Law  828 ;  Whart. 
Am.  Or,  Law  §  504. 

If  the  finding  be  incomplete  or  insensible,  it  is  bad.  2  Hawk.  ch.  25,  § 
2 ;  -1  Ohitty  Or.  Law  82ft.  It  most  be  absolnte  and  nnoonditional.  Yelv.  15  ; 
Hawk.  b.  2,  ch.  35,  §  2 ;  Bac.  Abr.  Indictment  D ;  Oom.  Dig.  IndictmerU  A. 
Where  the  grand  jnry  returned  a  bill  of  indictment  which  contained  ten 
counts  for  forging  and  uttering  the  acceptance  of  a  bill  of  exchange,  with 
an  endorsement,  **a  true  bill  on  both  counts,"  and  the  prisoner  pleaded  to 
the  whole  ten  counts,  and  after  the  case  for  the  prosecution  had  concluded, 
•the  prisoner's  counsel  pointed  this  out,  the  finding  was  held  bad,  and  the 
grand  jury  being  discharged,  the  judge  would  not  allow  one  of  the  grand 
jurors  to  be  called  as  a  witness  to  explain  their  finding.  B.  ▼.  Choke,  8  Oar. 
and  P.  582 ;  see  People  v.  Hubbard,  4  Denio  138, 

^  0  This  section  is  suggested  by  the  case  of  R,  v.  Eumphfeye,  1  Oar.  and 
Marshm.  601,  41  Eng.  Oom.  Bep.  827.  There  a  bill  of  in^otment  ohaiging 
burglary  was  sent,  on  the  19th  of  March,  to  the  grand  jury,  and  they,  having 
examined  all  the  witnesses  whose  names  were  on  the  bill,  except  two  who  did 
not  answer  when  called,  ignored  the  bilL  Two  days  afterwards,  another 
bill  of  indictment,  preoiaely  similar  to  that  ignored  before,  was  sent  to  the 
grand  jury,  upon  which  the  foreman  came  into  court  and  asked  the  judge 
what  the  grand  jury  ought  to  do,  as  they  were  informed  that  the  two  wit- 
nesses who  were  absent  when  the  former  bill  was  before  them,  were  now  in 
attendance.  Patteson,  J.  said — **  When  I  was  first  informed  of  this  matter 
by  the  proper  officer,  I  inclined  to  think  that  a  second  bill  might  be  sent 
before  you,  but  on  further  consideration,  I  think  it  cannot.  If  the  grand 
jury  at  the  assizes  or  sessions  have  ignored  a  bill,  they  cannot  find  another 
bill  against  the  same  person  for  the  same  offence,  at  the  same  assizes  or  ees- 
sions.  It  is  laid  down  in  the  books  of  practice  that  it  cannot  be  done, 
though  I  know  of  no  express  case  on  the  subject!  and  I  think  it  would  lead 
to  great  inconvenience  if  it  could  be  done.  I  think  that  you  ought  not  to 
ignore  this  second  bill,  and  you  cannot  find  it,  and  that  the  proper  course 
is  for  you  not  to  take  any  farther  notice  of  it."  Bep,  Bev.  0.  V.  p.  1009, 
note. 
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Btead,^*  and.  when  one  grand  jury  has  been  discharged,  an- 
other may,  by  order  of  the  conrt,  be  summoned  to  attend 
at  the  same  term.  (Acts  1847-8,  p.  141,  §  10, 12 ;  1866-^7, 
p.  926,  §  10 ;  1870,  p.  552,  §  11. 


"^  On  firat  day  of  term  of  a  cirouit  saperior  oourt,  a  grand  jury  is  em- 
panneled  and  sworn,  and  pxooeeds  in  disdharge  of  its  ilirtius ;  Int  next  day, 
it  is  discovered  that  one  of  the  gcand  Jooni  wants  legal  qnatiiloation ;  upon 
whieh  the  coort  iVmiiliaigiM  Idm,  and  orders  another  to  be  sworn  in  his  place. 
This  was  ngitar,  and  the  grand  jury  duly  oonstitated.  Com,  y.  Burton, 
4Iiaigh645. 

When  the  grand  jury  are  in  session,  they  are  completely  under  the  control . 
of  the  court,  and  the  court  may,  at  any  time,  re-commit  an  imperfect  find- 
ing to  them,  or  may  poll  them,  or  take  any  other  method,  on  the  suggestion 
of  a  defendant,  of  determining  whether  twelve  assented  to  the  bill.    State 
V.  Sqfdrey  2  New  Hamp.  B.  658*,  LetM  e(ue,  4  Qreenleaf's  Bep •  448. 

The  grand  jury,  in  performing  the  duties  of  their  office,  in  general  hear 
evidence  only  in  support  of  the  charge,  and  not  in  exculpation  of  the  ac. 
eoaed ;  the  finding  of  the  indictment,  or  a  presentment,  being  only  in  the 
nature  of  an  accusation  which  is  to  be  afterwards  tried  and  determined. 
2  Hale  157 ;  4  Black.  Ckmu  308 :  1  Dal.  B.  236 ;  Hawk.  b.  2,  c.  25,  145,  in 
noies ;  1  Arohb.  Or.  Pr.  and  PL,  7th  edi.  top  p.  823,  in  notes ;  8  Bob.  Prac. 
(old  edi)  94.  But  as  they  are  sworn  to  present  the  truth,  the  ascertainment 
of  which  requires  investigation,  if  they  are  not  able  to  obtain  the  truth  from 
the  witnesses  for  the  prosecution,  and  they  are  convinced  of  that,  it  seems 
they  may  properly  seek  from  other  witnesses  information  as  to  mere  facts ; 
though,  generally,  they  have  no  concern  with  any  other  testimony  than  that 
which  is  regularly  offered  with  the  indictment,  having  only  to  determine 
whether  there  be  sufficient  ground  to  put  the  accused  upon  his  trial. 
1  Ghitty  Cr.  Law  818;  Davis*  Or.  Law  425 ;  Dick.  J.,  IndiotinerU,  lY;  Dick. 
£f€$s,  117 ;  Bum.  J.,  Indictment,  V,  They  ought,  however,  to  be  thorough- 
ly penraaded  of  the  guilt  of  the  accused,  so  far  as  their  evidence  goes,  and 
not  rest  satisfied  merely  with  remote  probabilities.  4  Black.  Com.  308 ; 
4  State  Trials  183;  8lnst.  23;  1  Archb.  Or.  Pr.  and  PL,  7th  edi.  top  p.  825, 
in  notee;  Davis'  Or.  Law  425-6.  The  testimony  given  before  them  must  of 
course  be  upon  oath,  and  must  be  legal  evidence,  Davis*  Or.  Law  426.  And 
if  the  jury  have  any  doubt  with  respect  to  the  propriety  of  admitting  any 
part  of  the  evidence  offered  to  them,  they  may  pray  the  advice  of  the  court 
which  is  sitting.  Hawk.,  b.  2,  ch.  26,  §  145,  in  notes ;  Dalt.  J.,  oh.  185,  §  9 ; 
8  Harg.  State  Trials  417 ;  4  Black.  Oom.  803,  n.  1 ;  2  Hale  159, 160. 

When  the  grand  jury  return  into  court,  the  officer  usually  accompanies 
them ;  but  his  being  with  them  is  not  considered  necessary. 

The  clerk,  addressing  them  on  their  return,  says : 

** Gentlemen  of  the  grand  jury,  answer  to  your  names.'* 
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§  12.  A  court,  whose  officer  shall  fail,  when  it  is  his  duty 
to  sammoQ  a  grand  jury,  and  return  a  list  of  their  names, 
shall  fine  him  twenty  dollars.  A  person  summoned,  and  fail- 
ing to  attend  a  court  as  a  grand  juror,  shall  be  fined  by  said 


He  then  oaUs  oTer  the  names,  the  eheriff  coonting  those  who  answer.  If 
all  answer,  the  clerks  asks  the  foreman  the  following  questions : 

'*  Haye  70a  agreed  npon  any  bills  of  indictment  or  presentment  P 

"Yes" 

*'  Are  yon  content  that  the  court  shall  amend  form,  not  altering  matter  of 
sabstance  ?" 

"Yes." 

The  clerk  then  reoeiTes  the  bills,  and  reads  ttie  endorsenientB  with  the 
finding  of  the  grand  jury  on  each,  as  follows : 

'*  A  bill  of  indictment  against  J.  O.  for  murder — a  tme  biU. 

"  A  bill  oi  indictmont  against  B.  H,  for  horse-stealing — ^not  a  true  bill,  Ac. 
8  Bob.  Pzao.  (old  edi )  96-97.    See  Whart.  Am.  Or.  Law,  (4th  edi.)  $  500. 

The  entzy  upon  the  order  book,  of  a  circuit  court,  of  the  finding  of  bills 
and  presentments,  is  to  this  effect : 

'*  A.  B.  gent,  foreman,  0.  D.,  Ac.  were  sworn,  and  E.  F.  andO.  H.  were 
charged,  a  grand  jury  of  inquest  for  the  body  of  this  county,  and  haying 
received  their  charge,  withdrew,  and  after  some  time  returned  into  court 
and  presented — 

"  A  bill  of  indictment  against  J.  G.  for  murder — a  true  bill. 

'*  A  bill  of  indictment  against  B,  H.  for  horsestealing— not  a  true  bilL 

'  *  They  also  made  the  following  presentments :  '*  (Here  they  axe  recorded 
at  large.)    8  Bob.  Paac  (old  edi.)  97. 

When  a  bill  of  indictment  is  found  by  the  grand  jury,  and  endorsed  "a 
true  bill"  by  the  foreman,  it  should  be  brought  into  court,  presented  by  the 
grand  jury,  and  then  the  finding  shall  be  recorded.  An  omission  to  record 
the  finding,  cannot  be  supplied  by  a  paper  purporting  to  be  an  indictment 
with  an  endorsement  **a  true  bill,"  signed  by  the  person  who  was  the  fore- 
men of  the  grand  jury  at  that  term.  Nor  can  it  be  supplied  by  the  recital 
in  the  record,  that  he  stands  indicted,  nor  by  his  arraignment,  nor  by  his 
plea  of  not  guilty*  It  cannot  be  intended  that  he  was  indicted ;  it  must  be 
shewn  by  the  record  of  the  finding.  The  recording  of  the  4ln<iiwg  of  the 
grand  jury  is  as  essential,  as  the  recording  of  the  verdict  of  a  petit  jury. 
The  Com,  y.  Cawood,  2  Va.  Gas.  527. 

Beoord  states,  that  two  indietments  against  eureeyore  of  roods  are  found 
IriM  hiXis  by  grand  jury,  not  naming  the  suryeyors:  Hddy  this  is  not  a  re* 
cord  of  indictments  found  against  any  particular  surveyors.  The  ikm^  y. 
Snider,  2  Leigh  744. 

The  record  of  the  finding  of  an  indictment  for  retailing  ardent  spirits 
without  license,  states  that  the  grand  juzy  presented  an  indictment  against 
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court  not  less  than  five  dollars,  unless,  after  being  summoned 
to  show  cause  against  the  fine,  he  give  a  reasonable  excuse 
for  his  failure.  (Acts  1866-7,  p:926,  §  11;  1870,  p.  558,  §12.) 
.  §  13.  This  act  shall  be  in  force  from  and  after  the  first  day 
of  December,  Anno  Domini  one  thousand  eight  hundred 
and  seventy. 

W.  T.  for  retailing  liquor  By  a  true  bill:  This  is  snfELoient.     Tefft  y.  Com,., 
8  Leigh  721. 

A  grand  jury  find  an  indictment  against  C.  and  D.,  bat  the  clerk  in  mak- 
ing a  minute  of  the  finding,  aooidenUy  omits  the  name  of  D.:  Held,  1. 
That  the  record  cannot  bte  amended  at  a  snbseqaent  tenn  of  the  court  by 
inserting  the  name  of  D.  in  the  minute ;  and  the  indictment  against  D« 
must  be  quashed.  2.  The  minute  stating  that  the  indictment  is  found 
against  C,  that  is  a  sufficient  record  of  the  ^^wiiiwg  the  indictment  against 
C.    Drake  4b  CochrerCs  case,  6  Gratt.  665. 

In  a  county  or  corporation  court,  from  the  neoeadty  of  the  case,  the  pre- 
sentments are  introduced  in  the  minutes  by  extracting  merely  the  com- 
mencing words;  it  being  left  to  the  derk,  when  he  writes  up  the  orders 
after  the  adjournment  of  the  court,  to  spread  the  same  in  exteneo  on  the 
order  book-  The  sufficiency  of  an  entiy  in  this  manner  upon  the  minutes 
of  a  county  or  corporation  court  was  decided  in  the  case  of  Myers  v.  The 
Cam.y  2  Va.  Gas.  160,  After  naming  the  grand  jury  and  rendering  the  find- 
ing a  bill  of  indictment,  the  entry  on  the  minute  book  was  as  follows: — 
*' And  the  said  grand  jury  also  made  the  following  presentment:"  **  We  the 
jurors,  ^.,"  and  following  thereafter,  this  order:  '* Ordered  that  Joshua 
Myers,  who  was  this  day  presented  by  the  grand  jury,  be  summoned  to  ap- 
pear here  at  May  court  next,  to  answer  the  said  presentment. "  Upon  being 
Bunmioned  to  answer  this  presentment,  Myers  pleaded  that  there  was  not 
any  record  of  the  same.  The  General  Court  decided  that  there  was  such 
record;  considering  that  the  minutes  obviously  referred  to  the  written  pre- 
sentment made  by  the  grand  jury,  and  that  the  presentment  itself  was  there- 
by made  a  jwrt  of  the  records  of  the  court.     3  Bob/Prac.  (old  edi.)  98-99. 

What  is  a  sufficient  entiy  on  the  record  of  the  finding  of  an  indictment 
for  a  misdemeanor  by  a  grand  jury.    See  Nutter's  case,  8  Gratt.  699. 

When  in  any  case  the  return  of  the  grand  jury  is  '*not  a  true  biU,**  the 
prisoner  is  set  to  the  bar,  and  the  derk  tells  the  sheriff  to  make  proclamation. 

The  sheriff  thereupon  makes  proclamation  as  follows :  "(^ab,  ftc.  If  any 
can  inform  the  Judge  of  this  court,  or  the  attorney  for  the  Oommonwealth, 
of  any  treason,  murder,  felony,  or  other  misdemeanor  committed  or  done 
by  A.  B.,  the  prisoner  at  the  bar,  let  them  come  forth,  and  they  shall  be 
heard.    The  prisoner  stands  at  the  bar  upon  his  deliverance.  ** 

The  derk  then  asks  the  attorney  if  he  has  any  thing  further  to  allege 
against  the  prisoner ;  and  he  if  says  no,  the  derk  tells  the  jailor  to  discharge 
him.     3  Bob.  Pr.  (old  edi)  99;  Bob.  Forms  (old  edi)  213. 
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CHAPTER    VII. 

[O.  Y.  GH.  CXOVZ.] 

OF  OFFENCES  AGAINST  MOBAUTY  AND  DECENOT. 


"White  pexBon  manTing,  when 

fotmer  husband  or  wife  is 

liTing.    PiroTiBo. 
Kaniage  within    prohibited 

degrees,  poniahea 
Lvmng  lieenae  or  oelebnting 

miRiage  oontnuy  to  law. 

Adnltoiy  and  lewdness. 

White  penonmanying  anegro 
or  eeibbrating  such  marriage. 
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Keeping  houae   of    ill-fame. 

OMoene  booka,  pri&ta,  fte. 
dime  againat  nature. 
Violation  of  aepnltoze. 
Groelty  to  animala. 
Profane  swearing  and  drank- 

enness. 
Sabbath  breaking. 
Exception  aa  to  the  mail  and 

aa  to  the  Jews. 
Wilful  intarraption  of  religiofiia 

worsUp. 


Urdawfal  Marriages. 

$  1.  Aoy  white  person  who,  being  raarried/  ehall,  daring 
the  life  of  the  fonner  huabaQd  or  wife,  marry  another  person 


1  In  oaae  of  bigamy  what  ia  e^idenoe  of  marriage,  see  3  Rob.  Prac  (old 
6di)198-l95;  Warner  V.  Cam,,  2  Va.  Caa.  95;  0.  V.  ch.  108,  p,  470,  §  8; 
Id.  oh.  176,  p.  668,  S  16;  Wharton's  Am.  Cr.  Law  (4th  edL)  §  2631-2684 ; 
2  Greenl.  Ey.  f  461 ;  8  Greenl  £▼.  §  204-206 ;  Bishop  on  Maniage  and  Diy. 
oh.  17 ;  TrumarC*  caa^  1  East  P.  O.  470. 

The  proof  of  marriage^  aa  of  other  iasaes,  ia  either  by  direct  eTidenoe, 
establiahing  the  fact,  or  by  evidence  of  collateral  facts  and  droomstancea, 
from  which  its  evidence  may  be  inferred.  Evidence  of  the  former  kind,  or 
what  ia  equivalent  to  it,  is  required  upon  the  trial  of  indictments  for  polyg- 
amy and  adultery,  and  in  actions  for  criminal  conversation ;  {Morris  v. 
MUler,  4  Buzr.  2059 ;  Leader  v.  Barry^  1  Esp.  853;  Com.  v.  Noreroee^  9 
Haas.  492 ;  Com.  v.  LUU^ohn,  15  Mass.  163 ;  The  People  v.  Eumphrey,  7 
Johns.  814 ;}  but  in  all  other  cases,  any  other  satisfactory  evidence  is  suffi- 
cient   2  Greenl  Ev.  §  461. 

In  regard  to  the  ftrat  marriage,  it  is  sufficient  to  prove  that  a  marriage  in 
fact  was  celebrated,  according  to  the  laws  of  the  country  in  which  it  toc^ 
place ;  and  this,  even  though  it  were  voidable ;  provided  it  were  not  abso- 
Intelyvoid.    8  Id.  $  204. 

In  proof  of  the  eeeond  marriage,  the  same  kind  of  evidence  is  admissible 
as  in  proof  of  the  first.    But  it  must  distinctly  appear,  that  it  was  a  mar- 


MORALITY  AND  DEGBNCT.  119 

in  £his  State»  or,  if  the  marriage  with  such  other  person  take 


riage  in  a11  respeotB  legal,  exoept  that  the  flnt  husband  or  wife  was  then 
■live.     Id.  §  205. 

Where  a  wom^  married  her  aeoond  husband  abroad,  in  the  lifetime  of 
the  fkzBt,  and  afterwards  the  fintdied ;  and  then  she  married  a  third  in  £ng- 
Umd,  in  the  lifetime  of  the  aeoond,  and  for  this  third  maniage  she  was  in- 
dicted; upon  proof  that  the  flrst  husband  was  living  when  the  second  mar- 
riage was  had,  it  was  held  a  good  defence  to  the  indictment^  the  second  mar* 
riage  l^eing  a  nnOity,  and  <iie  third  therefore  y^d.  Lady  MadUan*B  com, 
1  Hale  P.  G.  698.  But  the  prior  marriage  mnst  be  shewn  to  be  absolutely 
void ;  for  if  it  were  only  voidable,  and  not  avoided  previons  to  the  second 
marriage,  it  is  no  defence.    3  Inst  88. 

In  B.  V.  Brotony  Ac,  1  Gar.  A  Eirw.  144;  47  Eng.  Gam.  Law  Rep.  144, 
it  was  objected  that  the  second  marriage,  being  by  statnte  void,  ooold  not 
be  good  to  sustain  the  charge  of  bigamy ;  Lord  Dentnany  G.  J.  said :  '*  The 
validity  of  the  second  marriage  does  not  affect  die  question.  It  is  the  ap- 
pearing to  contract  a  second  marriage,  and  going  through  the  ceremony, 
which  conatitnteB  the  crime  of  bigamy,  othenrise  it  coold  never  exist  in  the 
ordinary  casea ;  as  a  previous  marriage  always  renders  null  and  void  a  mar- 
riage that  is  celebrated  afterwards  by  either  of  the  parties  daring  the  life- 
time of  the  other.'*  Had  the  flrit  marriage  been  by  statute  toid^  it  would 
have  been  a  defence.  Starkie  on  Ev.  part  4,  p.  1187 ;  Bep.  Bev.  G.  V.  p. 
972^  note, 

Ifarriage  is  in  law  complete  when  parties,  able  to  contract  and  willing  to 
contract,  have  actually  contracted  to  be  man  and  wife  in  the  forms  and  with 
the  solemnities  required  by  law.    Gonsummation  by  carnal  knowledge  ii^ 
nob  necessary  to  its  validity.    Whart  Am.  Grim.  Law,  (4th  edi.)  f  2635 ; 
State  V.  Patterson,  2  Iredell  246. 

When  the  first  marriage  is  proved,  the  second  wife  is  admissible  as  a  wit- 
ness either  for  or  against  the  prisoner.  Id.;  1  Hate  693 ;  1  East  P.  Gt  oh. 
12,  §9;  IHawk.  ch.  42,§8;  1  Buss,  on  Grimes  218 ;  2  Stark.  Ev.  656.  She 
may  be  admitted  as  a  witness  to  prove  the  second  marriage,  as  wd!  as  other 
facts,  not  tending  to  defeat  the  first,  or  to  legalise  the  second.  2  OreenL 
Ev.  §206. 

A  marriage  contracted  in  Virginia  after  the  secession  of  the  State  of  Vir- 
gima  and  before  the  re-establishment  of  the  government  under  the  Alexan* 
dria  Gonstitution,  is  not  therefore  invalid.     Clfeaie  v.  (hm,,  17  Oratt.  582. 

On  a  trial  for  a  bigamy,  where  the  charge  in  the  indictment  is  that  the 
first  marriage  took  place  in  another  State  o!r  coontry,  it  must  be  proved  to 
the  satisfaction  of  the  jury  that  a  valid  marriage  had  taken  |dace  as  stated. 
Id. 

In  such  a  case  the  admissions  of  the  prisoner  and  his  acts  are  competent 
evidence  to  prove  the  marriage  without  producing  the  record,  or  a  witttew 
present  at  the  marriage.     Id. 
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place  out  of  the  State,  shall  thereafter  cohabit  with  such  other 
person  in  this  State,  shall  be  confined  in  the  penitentiary  not 
less  than  three  nor  more  than  eight  years.     (1  K.  C.  p.  400, 
ch.  106,  §  19  ;  Acts  1889,  p.  46,  ch.  74  ;  1847-8,  p.  Ill,  §  2  ; 
1866,  p.  88,  $  1.) 

§  2.  The  preceding  section  shall  not  extend  to  ^  person 
whose  former  husband  or  wife  shall  have  been  continually 
absent  from  such  person  for  seven  years  next  before  the  mar- 
riage of  such  person  to  another,  and  shall  not  have  J>eeu 
known  by  such  person  to  be  living  within  that  time ;'  nor 
to  a  person  who  shall,  at  the  time  of  the  subsequent  mar- 
riage, have  been  divorced  from  the  bond  of  the  former 
marriage,  or  whose  former  marriage  shall  at  that  time  have 
been  declared  void,  by  the  sentence  of  a  court  of  competent 
jurisdiction.     (Id.) 

§  8.  If  any  person  marry,  in  vioktion  of  the  ninth  and 
tenth  sections  of  chapter  one  hundred  and  eight,'  he  shall 
be  confiued  in  jail  not  more  than  six  months*  or  fined  not 


9  This  exception,  aooording  to  its  express  words,  only  applies  when  the 
party  marrying  again  has  no  knowledge  that  the  former  hnsband  or  wife  is 
aliye.  Whether  the  party  be  not  bound  to  nse  reasonable  diligence  to  in- 
form himself  of  the  fact;  and  still  more,  whether,  if  he  neglect  or  refuse 
to  avail  himself  of  palpable  means  of  acquiring  such  information,  he  will 
stand  excused,  are  questions  deserving  mature  consideration,  but  which  do 
not  appear  to  be  settied.  Whart  Am.  Grim.  Law,  4th  edL  §  2630;  1  East 
P.  O.  367;  Davis'  O.  L.  136. 

3  The  tenth  and  eleventh  sections  of  chapter  one  hundred  and  eight  are 
as  follows: 

§  10.  No  man  shall  marry  his  mother,  grand-mother,  step-mother,  sister, 
daughter,  grand-daughter,  half-sister,  aunt,  uncle's  wife,  son's  wife,  broth- 
er's wife,  wife's  daughter,  or  her  grand-daughter  or  step-daughter,  brother's 
daughter,  sister's  daughter,  or  wife  of  his  brother's  or  sister's  son. 

§  11.  No  woman  shall  marry  her  father,  grand-father,  step-father,  brother, 
son,  grandson,  half-brother,  uncle,  aunt's  husband,  daughter's  husband,  hua- 
band's  son,  or  his  grandson  or  step-son,  brother's  son,  sister's  son,  or  hus- 
band of  her  brother's  or  sister's  daughter. 

So  much  of  the  eleventh  second  as  prohibits  a  woman's  marrying  her 
aunt's  husband  is  repealed.    Acts  1850-51,  oh.  43,  p.  35. 

An  indictment  against  an  unde  and  niece,  which  charges  that  the  uncle 
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exceeding  five  hundred  dollars,  at  the  discretion  of  the  jury. 
And  if  any  person,  resident  in  this  State,  and  within  the  de- 
grees of  relationship  mentioned  in  those  sections,  shall  go 
out  of  this  State  for  the  purpose  of  heing  married,  and  with 
the  intention  of  returning,  and  he  married  out  of  it,  and 
afterwards  return  to  and  reside  in  it,  cohabiting  as  man  and 
wife,  they  shall  be  as  guilty  and  be  punished  as  if  the  mar- 
riage had  been  in  this  State.  The  fact  of  their  cohabitation 
here  as  man  and  wife  shall  be  evidence  of  their  marriage. 
(1  K.  C.  p.  899,  §  18.  Acts  1847-8,  p.  Ill,  §  8  ;  1866,  p. 
83-4,  §  8.) 

§  4.  If  any  clerk  of  a  court,  knowingly,  issue  a  marriage 
license  contrary  to  law,  he  shall  be  confined  in  jail  not  more 
than  one  year,  and  fined  not  exceeding  five  hundred  dollars. 
(Acts  1847-8,  p.  Ill,  §9,  10.) 

§  5.  If  any  person,  knowingly,  perform  the  ceremony  of 
marriage  without  lawful  license,  or  officiate  in  celebrating 
the  rites  of  marriage,  without  being  authorized  by  law  to  do 
so,  he  shall  be  confined  in  jail  not  more  than  one  year,  and 
fined  not  exceeding  five  hundred  dollars.  (1  R.  C.  p.  401, 
§  23.     Acts  1866,  p.  84,  §  5.) 

Adultery y  ^. 

§  6.  If  a  free  person  commit  adultery  or  fornication,^  he 


intermarried  with  the  niece  and  that  they  cohabited  together,  is  a  good  in- 
dictment against  both,  although  it  be  not  stated,  in  terms,  that  the  niece 
intennarried  with  the  uncle.  For  it  is  imi>OB8ible  that  the  nncle  could  have 
intermarried  with  the  niece,  nnless  she  had  also  intermarried  with  him. 
Hutchi'M  v.  Oom,^  2  Va.  Gas.  831. 

If  any  man  have  married  his  uncle's  widow  since  the  twenty-eighth  of 
March,  eighteen  hundred  and  flftyone,  such  marriage  is  hereby  declared  to 
be  legal  and  valid,  and  exempt  from  the  penalties  prescribed  by  any  exist- 
ing laws.  But  this  act  shall  not  be  construed  to  sanction  any  such  marriage 
as  may  have  occurred  prior  to  the  date  aforesaid  or  which  may  hereafter 
occur.     Passed  28th  February,  1852  ;  Acts  1852,  oh.  103,  p.  83. 

The  marrying  a  brother's  widoto  is  an  offence  within  the  statute.  0am. 
V.  Perf^mans,  2  Leigh  717. 

4  Illicit  intercourse  between  an  unmarried  man  and  a  married  woman,  is 
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shall  be  fined  not  lees  thui  twenty  dollars.     (1 R.  C.  p.  555, 
$  6  ;  Acts  1847-8,  p.  110,  §  1.) 

§  7.  It*  any  persons,  not  married  to  each  other,  lewdly  and 


fanioatioii  in  the  man.    Ccm.  ▼.  Laffertg,  6  Ontt  672.    It  is  adultery  in 
the  woman.     1  Yeatea  6;  2  DaU.  124;  liayo'a  Guide  to  Mag.  d8. 

Adtdtezy  or  fornication  oommitted  with  a  alaye  is  a  violation  of  the  asfc. 
0>m,  y.  Jone%y  2  Gratt.  555. 

In  an  indictment  for  lewd  and  lascirionB  cohabitation,  the  offenoe  ia 
charged  from  a  day  prior  to  the  day  when  the  atatate  went  into  effect,  bnt 
aa  continuing  to  a  day  after  the  commencement  of  the  act.  The  indictmeiit 
is  good.    NichoU  and  Jone9*  case,  7  Gratt.  589. 

The  offences  of  adnltery,  fornication,  and  the  like,  cannot  be  pimished  by 
otrr  ooorts  of  law,  as  eamman  law  offences,  nnless  they  be  accompanied  with 
other  oircomatanoes,  which  of  themselves  oonstitote  a  misdemeanor ;  sn^ 
OS  the  pnblio  commission  of  the  act,  or  a  conspiracy.  The  statntozy  offence 
most  be  punished  according  to  the  statute.  Anderion  v.  Cbm.,  5  Band. 
628 ;  Com.  y.  IsaaeB  and  West,  5  Band.  634.  See  2  Archb.  Gr.  PL  &  Prao. 
1083-4, 1040.  Simple  incontinence  is  not  poniahable  at  common  law.  Com- 
y*  Janes,  2  Gratt  555. 

An  indictment  which  alleges  that  P.  M.,  on  a  certain  day,  and  at  a  certain 
place,  **did  commit  the  crime  of  adultery  with  one  M.  S.,  by  then  and  there 
having  carnal  knowledge  of  the  body  of  said  S. ,  she  the  said  S.  then  and 
there  being  a  married  woman,  and  having  a  husband  alive,"  ia  not  suffleieat 
to  suppoit  a  conviction.  These  allegations  do  not  shew,  with  certaintyy 
that  M.  S.  was  not  the  wife  of  P.  M.  Moore  v.  Com. ,  6  Metcalf  243.  But 
where  it  is  distinctly  alleged  in  the  indictment,  that  the  person  with  whom 
the  crime  was  committed  is  the  wife  of  a  certain  person  other  than  the  de- 
fendant, as  "  one  Catharine  Ann  Smith,  then  the  lawful  wife  of  Pater  J. 
Smith,"  it  is  sufficient     Com,  v.  Reardon,  6  Gushing  78. 

An  allegation  that  the  offence  was  conmiitted  *'  with  a  certain  woman, 
whose  name  to  said  jurors  is  unknown,"  Ac. ,  the  defendant  **being  then  and 
there  a  married  man,  and  then  and  there  having  a  lawful  wife  alive,  other 
than  said  woman,  whose  name  to  said  jurors  is  unknown  as  aforesaid,"  is  a 
sufficient  description  of  the  person  with  whom  the  offence  is  alleged  to  have 
been  committed.  Com.  v.  Thompson,  2  Gushing  551. 
h»In  a  recent  case  in  Maine,  The  State  v.  Thrustin,  35  Maine  205,  (1853,) 
the  indictment  charged  that  the  defendant,  at  Avon,  **  on  the  25th  day  of 
March,  1851,  did  commit  the  crime  of  adultery  with  one  Emetine  Whiter 
house,  the  wife  of  one  Solomon  H.  Whitehouse,  she,  the  said  Emetine  White- 
house,  being  a  married  woman,  and  the  lawful  wife  of  him,  the  said  Solo^ 
mon  Whitehouse."  Howard,  J.,  in  delivering  the  opinion  of  the  court, 
said :  **In  this  case,  the  fact  of  committing  the  crime  of  adultery,  at  a  cer- 
tain time  and  place,  with  Emetine  Whitehouse,  is  first  alleged  against  the 
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lasciviously  associate  and  cohabit  together,  or,  whether  mar- 
ried or  not,  be  guilty  of  open  aud  gross  lewdness  and  las- 
civiousness,  they  shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars  ;  and  upon  a  repetition  of  the  of- 
fence, and  conviction  thereof,  they  shall  also  be  imprisoned 
in  the  county  or  corporation  jail,  at  the  discretion  of  the 
court,  for  not  less  than  six  nor  more  than  twelve  months. 
(Acts  1847-8,  p.  Ill,  §  3 ;  1866,  p.  84,  §  7.) 

§  8.  Any  white  person  who  shall  intermarry  with  a  negro 
shall  be  confined  in  jail  not  more  than  one  year,  and  fined 
Hot  exceeding  one  hundred  dollars.  (Acts  1847-8,  p.  Ill, 
§4.) 

§  9.  Any  person  who  shall  perform  the  ceremony  of  mar- 
riage between  a  white  person  and  a  negro,  shall  forfeit  two 
hundred  dollars,  of  which  the  informer  shall  have  one-half. 
(1  R.  C.  p.  401,  §  33.    Acts  1847-8,  p.  Ill,  §  5.) 

§  10.  If  a  free  person  keep  a  house  of  ill-famo,  resorted 
to  for  the  purpose  of  pn^stilution  or  lewdness,  he  sliall  be 
confined  in  jail  not  more  than  one  year  and  fined  not  exceed* 
ing  two  hundred  dollars.     (Id.  §  6.) 

§  11.  If  a  free  person  import,  print,  publish,  sell  or  dis- 
tribute any  book,  or  other  thing,  containing  obscene  lan- 
guage, or  any  print,  picture,  figure,  or  description,  mani- 
festly tending  to  corrupt  the  morals  of  youth,  or  introduce 
into  any  family  or  place  of  education,  or  buy  or  have  in  his 

seoiued;  but  to  the  faet  that  she  waa  a  married  waman,  and  the  wife  of  an- 
other, no  time  ia  ayerred,  nor  ia  there  a  reference  to  the  certain  time  before 
■tated,  by  the  worda  then  and  there,  or  any  eqniyalent  terms.  Although  we 
can  readily  aappose  what  was  intended  by  the  averments,  yet,  in  criminal 
pleading,  nothing  can  be  taken  by  intendment.  The  allegation  'being  a 
married  woman,  and  the  lawful  wife  of  Solomon  K  Whitehonse,'  has  refer- 
eBoe  to  the  time  of  finding  the  indictment,  and  not  to  the  time  of  the  of- 
fence, in  strictness  of  criminal  law.  Bridges'  eaeet  Gro.  James  639 ;  2  Lord 
Baymond  1467 ;  2  Chitty  Grim.  Law  181.  The  indictment  is,  therefore,  in- 
soAcienti. 

Partiea  to  the  crime  of  adultery  may  be  jointly  indicted.  Cam.  ▼.  Elu>ell9 
2  Metcalf  190. 

One  credible  witness  is  now  soiBcient  to  anthorize  a  conviction  for  adnl. 
tery  or  fornication.     Com,  v.  Crsffor,  7  Gratt  591. 
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possession  any  sach  thing  for  the  purpose  of  sale,  exhibition 
or  circulation,  or  with  intent  to  introduce  it  into  any  family 
or  place  of  education,  he  shall  be  confined  in  jail  not  more 
than  one  year  and  fined  not  exceeding  two  hundred  dollars. 
(Id.  §  7.) 

§  12.  If  any  free  person  shall  commit  the  crime  of  bug- 
gery,' either  with  mankind  or  with  any  brute  animal,  he  shall 


6  This  is  an  offence  of  which  there  is  yety  little  knowledge  in  Virginkt. 
It  is  otherwise  in  England,  The  offence  is  defined  in  this  section  as  in  the 
4th  report  of  the  English  Otmmissioners,  p.  169,  art  25.  Bep.  Bey.  G.  V. 
p.  974,  note- 

The  offence  consists  in  a  carnal  knowledge  committed  against  the  order  of 
natore,  by  man  with  man ;  or  in  the  same  nnnatnral  manner  with  woman  ; 
or  by  man  or  woman  in  any  manner  with  beast.  I  Hale  669 ;  Com.  t. 
Thomas,  1  Va.  Gas.  307.  An  nnnatnral  connection  with  an  animal  of  the 
fowl  kind  is  not  sodomy ;  a  fowl  not  coming  nnder  the  term  "beast ;"  and 
it  was  agreed  dearly  not  to  be  sodomy,  when  the  fowl  was  so  small  that  its 
private  parts  wonld  not  admit  those  of  a  man,  and  were  torn  away  in  the 
attempt.    Bees  v.  Mulreaty,  Hil.  T.  1812,  MS.,  Bayley,  J. 

With  respect  to  the  carnal  knowledge  necessary  to  constitute  this  offence 
it  is  the  same  as  in  rape,  with  a  few  exceptions;  it  being  held,  that  to  con- 
stitute the  offence,  the  act  must  be  in  the  part  where  sodomy  is  usually  com- 
mitted. The  act  in  a  child's  mouth  does  not  constitute  that  offence.  Whar- 
ton's  Am.  Grim.  Law,  4th  edi.  §  1161 ;  1  Buss,  on  Grimes  698. 

This  crime  is  consummated  by  penetration  alone,  without  emission.  Com. 
T.  Thomas,  1  Va.  Gas.  307 ;  Bexr.  Reekspears,  B.  &  M.  G.  G.  B.  342;  Hex 
Y.  Cozing,  6  G.  ft  P.  351. 

A  party  consenting  to  the  commission  of  an  offence  of  this  kind,  whether 
man  or  woman,  is  an  accomplice,  and  requires  confirmation.  On  the  trial 
of  an  indictment  for  an  unnatural  offence  by  a  man  upon  his  own  wife,  she 
swore  that  she  resisted  as  much  as  she  could.  Patterson,  J.  said :  **  There 
was  a  case  of  this  kind  which  I  had  the  misfortune  to  try,  and  it  there  ap- 
peared that  the  wife  consented.  If  that  had  l^een  so  here,  the  prisoner  must 
have  been  acquitted ;  for  although  consent  or  non-consent  is  not  material  to 
the  offence,  yet,  as  the  wife,  if  she  consented,  would  be  an  accomplice,  she 
would  require  confirmation ;  and  so  it  would  be  with  a  party  consenting  to 
an  offence  of  this  kind,  whether  man  or  woman."  Bex .  Jellgman,  8  G.  ft 
P.  604  ;  1  Buss,  on  Grimes  699. 

When  strictly  and  impartially  proved,  this  offence  well  merits  strict  and 
impartial  punishment ;  but  it  is  from  its  nature  so  easily  charged  and  the 
negative  so  difficult  to  be  proved,  that  the  accusation  ought  clearly  to  be 
made  out.  The  evidence  should  be  plain  and  satisfactory,  in  proportion  as 
the  crime  is  detestable.    I  Buss,  on  Grimes,  699 ;  4  Black.  Gom.  915. 
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1>e  confined  in  the  penitentiary  not  less  than  one  nor  more 
•than  five  years,  (1  E.  C.  p.  586,  ch.  159.  Acts  1847-8, 
.p.  112,  §  11.) 

Violatim  of  seputiure  ;  cnuUy  to  animals  ;  profanity ,  ^e. 

§  18.  If  a  free  person,  nnlawfnlly,  ^sint^  or  displace  a 
dead  human  body,  or  any  part  of  a  dead  human  body,  which 
fihall  have  been  deposited  in  any  vault  or  other  burial  place,, 
he  shall  be  confined  in  jail  not  more  than  one  year,  and  fined 
not  exceeding  five  hundred  dollars.  (Acts  1847-8,  p.  112, 
§  14.) 

§  14.  If  a  free  person  cruelly  beat  or  torture  any  horse,  or 
other  beast,  whetl^r  his  own  or  that  of  another,  he  shall  be 
fined  not  exceeding  fifiy  dollars.     (Id.  §  15.) 

§  15.  If  any  person,  arrived  at  the  age  of  discretion,  pro- 
fanely curse  or  swear,  or  get  drunk,  he  shall  be  fined,  by  a 
justice  one  dollar  for  each  offence.  (1  B>.  C.  p.  554,  §  1. 
Acts  1830-31,  p-  108,  eh.  40 ;  1847-8,  p.  Ill,  §  12 ;  1866, 
p.  84,  §  15.) 

§  16.  If  a  free  person,  on  a  Sabbath  day,  be  found  labor- 
ing at  any  trade  or  calling,  or  employ  his  apprentices,  ser- 
vants or  slaves  in  labor  or  other  business,  except  in  house- 
hold or  other  work  of  necessity  or  charity,  he  shall  forfeit 
two  dollars  for  each  ofience ;  every  day  any  servant,  appren- 
tice or  slave  is  so  employed,  constituting  a  distinct  offence. 
(IR.  C.p.  555,  §5.    Acts  1847-8,  p.  112,  §16.) 

§  17.  No  forfeiture  shall  be  incurred,  under  the  preceding 
section,  for  the  transportation  on  Sunday  of  the  mail,  or  of 
passengere  and  their  baggage.  And  the  said  forfeiture  shall 
not  be  incurred  by  any  person  who  conscientiously  believes, . 
that  the  seventh  day  of  the  week  ought  to  be  observed  as  a 
Sabbath,  and  actually  refrains  from  all  secular  business  and 
labor  on  that  day,  provided  he  does  not  compel  a  slave,  ap- 
prentice or  servant,  not  of  his  belief,  to  do  secular  work  or 
business  on  Sunday,  and  does  not  on  that  day  disturb  any 
other  person.     (Cv  V.  1860,  p.  804,  §  17.) 
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§  18.  If  a  free  persoD,  wilfdlly,  interrupt  or  disturb^  any 
assembly  met  for  the  worship  of  God/  he  shall  be  confined, 
in  jail  not  more  than  six  months  and  fined  not  exceeding  one 
hundred  dollars,  and  a  justice  may  put  him  under  restraint 
during  religious  worship,  and  bind  him,  for  not  more  than 
one  year,  to  be  of  good  behaviour.  (1  B.  C.  p.  655,  §  3, 4. 
Acts  1847-8,  p.  112,  $18.) 


•  An  indiotaient  for  distaxbing a  religioiiB  congregation,  need  noteet  out 
the  meam  by  whiob  the  divtorbanoe  and  diaqnieting  was  eifeoted.  Cbm.  t. 
Danieli,  2  Va.  Oaa.  402. 

V  The  itatate  ia  applioablenotanlyto  diatoxfoanoea  which  are  made  whilst 
the  religioaa  seryioee  axe  progreaaing ;  but  to  diatorbanoea  made  whilat  the 
oongregation  ia  aaaembled  for  religiona  worahip ;  though  it  be  at  nig^t  after 
the  xeUgioua  aenrioea  axe  oloaed  for  the  day,  and  theoongragation  haa  retired 
to  leat    Cam,  t.  Jenningi^  8  Qratt  024. 
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CHAPTER  VIII. 

[O.  T.  OH.  OXOT.j] 

OF  OFFENCES  AGAINST  THE  PEACE. 

Ssa 


if  a  penon  b«  Idlldd,  Ao,  If 
either  of  tfaem  killed,  all  en- 
gaged in  the  assembly  gniltj* 

6.  Paniiuunent  of    rioter,    when 

dweUing-house  injured,  and 
when  not 

7.  Oanying  about  oonoealed  wea- 

pons. 


1.  Biot,  rout  and  tmlawfol  assem- 

bly, suppressed. 

2.  'White  person  arrested  therefor, 

eommitted  or  bailed. 
8.  "^  Penalty  on  jostice  failing  in 
>     dnty ;  on  a  person  disobeying 

4.  )      his  order  to  dispexse. 

5.  Jostioes  and  persons  acting  un- 

der  their  cndera,  guiltless, 

$  1.  All  judges  and  jneticefl  may  snppress  riots»  routs  and 
unlawful  assemblies^  within  their  jurisdiction.    And  it  shi&Il 

1  The  distinotion  between  these  offences  appears  to  be,  that  a  riot  is  a 
tumultuous  meeting  of  jMrsons  who  (uxtuaUy  execute  some  oommon  purpose 
with  'violence ;  a  rout  is  a  similar  meeting  of  persona  who  make  a  motion  to 
execute  a  purpose  which,  if  executed,  would  make  them  rioters ;  and  an  ttn- 
lavifiil  aeeembly  is  a  mere  (iseembly  of  persons  upon  a  purpose  which,  if 
executed,  would  make  them  rioters,  but  which  they  do  not  execute^  nor 
make  any  motion  to  execute,  or  an  assembly  which  endangers  the  public 
peace.  Davis'  Crim.  Law  251 ;  1  Buss,  on  Crimes  266 ;  1  Hawk.  P.  C.  eh. 
65,  S  1,  8,  9 ;  8  Inst  176;  4  Black.  Com.  146 ;  Mayos  Guide  to  Hag.  572. 

As  these  offences  cannot  be  committed  by  a  less  number  than  three,  if  the 
jury  acquit  all  who  are  charged  but  two,  and  find  them  guilty,  the  Terdict 
is  repugnant  and  void,  unless  the  indictment  charges  them  with  having 
committed  the  offence  together  with  other  persona  unknown.  Dayis*  Crim. 
Law  255;  2 Hawk.  621 ;  Whart.  Am.  Cr.  Law,  4th  edl,  §  2498. 

There  are  no  accessaries  in  a  riot ;  all  concerned  in  it  axe  principals.  1 
Hawk.  oh.  65,  f  8;  1  Hale  468;  1  Buss.  269.  In  riotous  and  tumultuoua 
assemblies,  all  who  are  present  and  not  actually  assisting  in  their  suppres- 
sion, in  the  first  instance,  are,  in  presumption  of  law,  participants;  and  the 
obligation  is  cast  upon  a  person  so  circumstanced,  in  his  defence,  to  prore 
his  actual  non-interference.    Whart.  Am.  Crim.  Law,  4th  edi.,  §  2488. 

Women  are  punishable  as  rioters,  but  infants,  under  the  age  of  discretion, 
are  not.    I  Hawk.  ch.  65,  f  14  ;  Deac.  Cr.  Co.  1115 ;  1  Buss.  272. 


128  OF    OFFENCES 

be  the  daty  of  each  of  them'  to  go  among,  or  as  near  as 
may  be  with  safety  to,  persons  riotonsly,  tumultaously  or 
nnlawfnlly  assembled,  and  in  the  name  of  the  law  command 
them'  to  disperse ;  and  if  they  shall  not  thereupon  immedi- 
ately and  peaceably  disperse,  sach  judge  or  justice  giving 
the  command,  and  any  other  present,  shall  command  the 
assistance  of  all  persons  present,  and  of  the  sheriff  or  ser- 
geant of  the  county  or  corporation,  with  his  posse  if  need 
be,  in  arresting  and  securing  those  so  assembled.  If  any 
white  person  present,  on  beibg  required  to  give  lus  assist- 
ance or  depart,  tail  to  obey,  he  shall  be  deemed  a  rioter. 
(1  R  C.  p.  656,  ch.  142.  Acts  1847-8,  p.  109,  ch.  7,  §  1 
to  7.) 

§  2.  If  a  white  person  be  arrested  for  a  riot,  rout  or  un- 
lawful assembly,  the  judge  or  justice  ordering  the  arrest,  or 
any  other  justice,  shall  commit  him  to  jail,  unless  he  shall 
enter  into  recognizance,  with  sufficient  security,  to  appear 
before  the  circuit  court  having  jurisdiction  of  the  offence, 
at  its  then  next  term,  to  answer  therefor,  and  in  the  mean- 
time to  be  of  good  behavior  and  keep  the  peace.     (Id.) 


A  negro  is  one  of  the  penonB  who,  in  contemplation  of  law,  may,  with 
white  men,  commit  a  riot  iStote  t.  2!&a«ibiuifi,  1  Bay,  858 ;  0.  V.  ch.  200,  §S. 
The  negro,  howcTer,  in  sooh  case,  moat  be  a  free  agent,  and  not  acting  nn* 
der  hie  master's  order.  State  ▼.  Colder  et  al,,  2  McCord  482 ;  Whart.  Am. 
Or.  Law,  i  2492. 

9  Independent  of  the  statnte,  by  the  common  law,  the  sheriff,  constable, 
and  other  peace  officers  may,  and  ought  to  do  all  that  in  them  lies  towards 
sappressing  a  riot,  and  may  command  others  to  aadst  them,  (1  Hawk.  ch. 
65 ;  2  Dick.  J.  P.  888 ;)  who,  if  they  refuse  to  assist,  are  indictable.  And 
by  the  common  law  a  priyate  person  may  lawfully  endeaTor  to  suppress  a  riot, 
by  staying  those  whom  he  -shall  see  engaged  therein,  from  executing  their 
purpose,  and  may  also  stop  others  whom  he  shall  see  coming  to  join  them. 
It  is  said  that  a  private  person,  in  the  suppression  of  a  riot,  may  arm  him- 
self and  make  use  of  arms  if  there  be  a  necessity,  either  in  defence  of  his 
own  life  and  property,  or  to  protect  the  lives  and  property  of  others,  (1 
Hawk.  ch.  65,  f  11 ;  2  Deac.  Or.  Oo.  1118;  and  2  Bos.  A  P.  265;)  and  this 
npon  the  ground,  that  it  is  lawful  for  a  private  person  to  do  any  act  to  pre- 
vent a  felony.  But  the  necessity  must  be  manifest  to  justify  homicide  un« 
der  such  circumstances.    Mayo's  Guide  to  Mag.  575-6, 
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$  8.  If  apy  judge  or  jnstice  have  notioe  of  a  riotoqs,  tu« 
tnaltaoQS  or  unlawful  assembly^  in  the  county  or  corporatiou 
in  which  he  resides,  and  fail  to  proceed  imzn^iately  to  the 
place  of  such  assembly,  or  as  near  as  he  may  safely,  or  fail 
to  exercise  his  authority  for  suppressing  it  and  arresting  the 
offenders,  he  shall  be  fined  not  exceeding  one  hundred  doU 
lars.     (Id. ) 

§  4.  If  any  person,  engaged  in  such  assembly,  being  com- 
manded as  aforesaid  to  disperse,  fail  to  do  so  without  delay, 
any  such  judge  or  justice  may  require  the  aid  of  a  sufficient 
number  of  persons,  in  arms  or  otherwise,  and  proceed,  in 
Buch  manner  as  he  may  deeui  expedient,  to  disperse  and  sup- 
press such  assembly,  and  lurest  and  secure  those  engaged 
in  it    (Id.) 

§  5.  If  by  any  means,  taken  under  authority  of  this  act, 
to  dispferse  any  such  assembly,  or  arrest  and  secure  those 
engaged  in  it,  any  person  present,  as  spectator  or  otherwise, 
be  killed  or  wounded,  any  judge  or  justice  exercising  such 
authority,  and  every  one  acting  under  his  order,  shall  be 
held  guiUless ;  and  if  the  judge  or  justice,  or  any  person 
acting  under  the  order  of  either  of  them,  be  killed  or 
wounded  in  taking  such  means,  or  by  the  rioters,  all  persons, 
engaged  in  such  assembly,  shall  be  deemed  guilty  of  such 
killing  or  wounding.     (Id.) 

§  6.  If  any  rioter,  being  free,  pull  down  or  destroy,  in 
whole  or  in  part,  any  dwelling-house,*  or  assist  therein,  he 
shall  be  confined  in  the  penitentiary  not  less  than  one  nor 


8  8  ocoapies  a  hoiue,  the  front  zoom  on  the  fixst  floor  as  a  store,  the  baok 
Toom  as  a  dining  room,  the  upper  rooms  as  sleeping  apartments  for  hev 
family;  bat  the  only  mode  of  ascent  to  the  upper  rooms  is  ontside  the 
house.  A  riotons  destmotion  of  the  front  door  and  window  of  the  store 
loosn,  is  an  offenoe  nnder  the  aot  Oode,  oh.  195,  §  6.    Bamanwi  t.  ChnCih^ 

16  Oratt.  548. 

A  partial  polling  down  or  destmotion  of  a  dwelling-house  is  an  offenoe 
under  the  aot  Code,  oh.  195,  §6:    In  this  differingfiom  the  Engliah  slit* 
Id. 
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more  than  five  years ;  and  though  no  snch  hoose  be  so  in^ 
jored,  every  rioter  and  every  person  nnlawfuUy  or  tamulta- 
onsly  assembled,  if  free,  shall  bo  confined  in  jail  not  more 
than  one  year,  and  fined  not  exceeding  one  hundred  dol- 
lars.   (Id.) 

§  7.  If  a  free  person,  habitually,^  carry  about  'his  person 
hid  from  common  observation,  any  pistol,  dirk,  bowie-knife» 
or  weapon  of  the  like  kind,  he  shall  be  fined  fifty  dollars. 
The  informer  shall  have  one  half  of  such  fine.  (Acts  1888, 
p.  76,  ch.  101 ;  1847-8,  p.  110,  §  8.) 


4  A  jury  may  weU  find  a  habitual  or  general  wearing  of  oonoealed  wea- 
peiQB,  from  eridenoe  that  the  defendant  mm  seen  onoe  wealing  oanoealed 
weapons  under  droDmstanoes  which  aatiaftes  them  it  was  hia  genenl  prao^ 
liM.    Siekir.  0am.,  7 Giatt.  597. 
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General  Provisums, 


of 


""  5 1.  The  lot  of  twelve  acres  and  fourteen  square  rod&o 
land  on  which  the  penitentiary  is  situated,  and  the  lot  iflpi' 
bered  seven  hundred  and  twenty-nine,  being  one  fourth  of 
a  square  in  the  city  of  Kichmond^^between  the  southwest 
end  of  First  street  and  the  eastern  boundary  of  the  land 
aforesaid,  and  the  square  of  land  between  Cary  and  Main 
and  Jefferson  and  Madison  streets,  containing  the  peniten* 
tiary  spring,  with  the  pipes  and  fixtures  for  conveying  water 
to  that  institution,  shall  be  and  remain  the  property  of  the 
Commonwealth  for  the  use  of  the  said  penitentiary,  and 
shall  be  under  the  control  of  the  board  of  directors.  The 
superintendent  shall  have  the  custody  of  the  property  of  the 
penitentiary,  real,  personal,  and  mixed,  (which  has  not  been 
delivered  to  the  general  agent  or  to  his  account,)  and  he 
shall,  in  the  name  of  the  Commonwealth,  have  authority 
to  institute  and  prosecute  any  suit,  prosecution  or  proceed- 
ing  for  the  recovery  of  any  such  property  or  its  value,  or  for 
any  injury  thereto,  which  may  be  proper  to  protect  the  rights 
of  the  State.  He  shall  have  authority  to  employ  the  pris- 
oners in  improving  and  cultivating  any  part  of  the  lands 
aforesaid,  or  in  repairing  the  water-pipes  and  fixtures,  or 
the  roads  from  the  penitentiary  to  proper  points  of  intersec- 
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tion  with  the  streets,  or  iii  taking  out  or  hringii^  into  the. 
enclosure  any  necessary  thing  to  or  from  the  said  city  or  the 
James  Biver  Canal.  Acts  1849-60,  p.  14,  ch.  15,  §  1.) 
a  V.  1860,  ch.  213,  §  1. 

§  2.  The  public  jail  and  penitentiary-house  shall  continue 
under  the  name  of  "The  Penitentiary ;"  to  be  appropriated 
to  the  confinement  of  convicts  sentenced  according  to  law 
to  confinement  therein  by  the  courts  of  this  Commonwealth. 
Persons  sentenced  to  imprisonment  by  a  court  of  the  United 
States,  held  in  Virginia,  for  a  term  of  three  years  or  more, 
may  also  be  confined  therein,  with  the  approbation  of  the 
superintendent  and  board  of  directors  (which  approbation 
shall  be  recorded  on  the  journal  of  the  said  board,)  and  be 
safely  kept  and  employed,  pursuant  to  the  rules  of  the  pris- 
on, so  far  as  is  not  inconsistent  with  such  sentence,  until  dis- 
charged by  due  course  of  the  laws  of  the  United  States : 
Prmdedy  that  before  any  other  such  prisoner  shall  be  re- 
ceived in  said  penitentiary,  the  United  States  shall  pay  the 
sums  now  due  or  which  shall  be  due  for  the  confinement 
and  support  of  their  prisoners,  and  in  future,  pay  half  yearly, 
at  the  rate  of  thirty  cents  per  day  for  the  imprisonment  and 
support  of  every  such  prisoner  now  in  prison  or  hereafter  so 
imprisoned,  with  proper  medical  charg&s.  Acts  1857;-8, 
ch.  80,  p.  40.) 

§  8.  Annually  its  condition  shall  be  examined  and  reported 
on,  by  a  joint  committee  of  the  General  Assembly.  (Acts 
1824-5,  p.  9,  ch.  7,  §  7.) 

§  4.  The  Gtovemor  may,  from  time  to  time,  prescribe 
rules,  not  contrary  to  law,  for  the  preservation  of  the  pro- 
perty at,  and  the  health  of  the  convicts,  in  the  penitentiary, 
and  the  government  of  the  interior  thereof.  Printed  copies 
of  such  of  the  said  rules,  as  may  relate  to  the  goverment 
and  punishment  of  the  convicts  and  of  any  provisions  of 
law  which  the  Gk)vemor  may  direct,  shall  be  posted  up  in 
at  least  six  conspicuous  places  of  the  interior.  (1  B.  C.  p. 
624,  §  81 ;  p.  627,  §  47.     Acta  1828-9,  p.  11,  oh.  11,  §  1.) 
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§  5.  The  clerk  of  the  penitentiary  shall  file  and  preeerre 
the  record  of  the  trial  and  conviction  of  each  convict,  and 
keep  a  register  describing  him,  the  term  of  his  confiement, 
for  what  offence,  and  when  received  into  the  ingtitution. 
(1  R  C.  p.  620,  §  18.) 

Committee  of  ConvicCs  estate. 

§  6.  When  a  person,  other  than  a  married  woman,  is  sen- 
tenced to  confinement  in  the  penitentiary  for  more  than  a 
year,  the  estate  of  such  convict,  if  he  have  any,  both  real 
and  personal,  shall,  on  the  motion  of  any  party  interested, 
be  committed  by  the  court  of  the  county  or  corporation  ia 
which  his  estate,  or  some  part  thereof,  may  be,  to  a  person 
selected  by  the  court ;  who,  after  giving  bond  before  the 
said  court,  in  such  penalty  as  it  may  prescribe,  shall  have 
charge  of  said  estate  until  such  convict  is  discharged  from 
confinement.  (1  R.  C.  p,  681,  §  68.  Acts  1820-21,  p.  21, 
ch.  14,  §  1,  2.) 

§  7.  Such  committee  may  sue  and  be  sued,  in  respect  to 
debts  due  to  or  by  such  convict  and  any  other  of  the  convicfs 
estate,  and  shall  have  the  privilege  of  an  administrator,  as 
to  the  right  of  retaining  for  his  own  debt.  (Id.) 
M|  §  8.  He  shall  allbw,  (subject  to  the  claims  of  creditors,) 
a  sufficient  maintenance  out  of  the  convicts  estate,  for  his 
wife  and  family  if  any ;  the  wife  to  be  entitled,  so  long  as 
he  is  confined,  to  the  profits  of  such  portion  of  his  estate, 
as  she  would  have  if  he  had  died  intestate.     (Id. ) 

$  9.  The  committee  shall  render  accounts  of  his  trdst,  and 
may  be  made  to  account  therefor,  shall  be  entitled  to  com- 
pensation for  his  services,  and  may  forfeit  his  right  thereto, 
in  the  same  manner  as  if  he  were  an  administrator  or  guar- 
dian.    (Id.) 

§  10.  Every  such  committee  shall  deliver  such  estate,  as 
he  may  be  liable  for  at  that  time,  to  the  convict  on  his  dis- 
charge, or  to  hb  real  and  personal  representatives  on  his 
death  before  being  discharged.     (Id.) 
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$  11.  If  the  person  so  appointed  refnse  the  trdat;  or  fail 
to  ^ve  bond  as  aforesaid,  the  court,  on  like  motion,  shall 
commit  ^the  estate  to  the  sherijBT  of  the  county  or  sergeant 
of  the  corporation,  who  shall  be  the  committee,  aud  he  and 
the  sureties  in  his  official  bond,  bound  for  the  faithful  per- 
formance  of  the  trust     (Acts  1822-8,  p.  85,  ch.  31.) 

§  12.  The  real  estate  of  such  convict  may  be  sold,  when 
necessary  for  the  payment  of  his  debts,  in  the  same  manner, 
as  the  real  estate  of  an  insane  person^  in  the  hands  of  a 
committee. 

Treatment  of  convicts.  ^ 

§  13.  Every  convict,  when  first  brought  to  the  peniten- 
tiary, shall  be  washed,  cleaned  and  kept  in  a  separate  lodg- 
ing, until  the  surgeon  certifies  he  is  fit  to  be  put  among  the 
other  prisoners ;  and  the  clothes  he  wore  shall  be  either  de-* 
stroyed,  or  purified  and  preserved  until  he  is  discharged, 
and  then  returned  to  him.     (1  R.  C.  p.  623,  §  28.) 

§  14.  (Before  any  male  prisoner  shall  be  permitted  to  labor 
in  the  sbops  or  elsewhere  out  of  his  room,  he  shall  make 
and  subscribe  such  promise  of  obedience  and  fidelity  to  the 
roles  and  orders  of  the  institution  as  shall  be  prescribed  by 
the  Gk)vemor.  And  it  shall  be  the  duty  of  the  superinten- 
dent, as  far  as  practicable,  to  provide  suitable  employment 
in  separate  rooms  for  the  refractory  and  obstinate,  and  for 
those  of  disordered  mind,  or  who,  for  any  cause,  are  unfit 
to  be  congregated  in  the  shops.  {Acts  1849-50,  ch.  15,  § 
8,  p.  16.) 

§  15.  The  male  and  female  convicts  shall  be  kept  separate 
from  each  other,  and  the  males  shaU  have  their  heads  and 
beards  close  shaven  or  sheared,  once  a  fortnight  or  oftener 
if  need  be.  Every  convict  shall  be  clothed  at  public  ex- 
pense, in  a  distinctive  uniform  for  each  sex,  made  of  coarse 
materials.     (Id.  §  19,  20.    Acts  1836-7,  p.  18,  ch.  18,  §  4.) 

I  See  0.  y.  1860,  oh.  85,  §  66,  57,  58;  Id.  oih.  128,  §  1,  2;  2  Matthews' 
Pig.  p.  2S4-«,  i  46.  47,  48;  Id.  878-9,  ^  2^. 
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§  16/  The  convicts  shall  be  kept  to  the  hardest  labor  suit* 
able  to  their  sex  and  fitness,  and  snch  of  them,  as  need  be, 
instructed  in  some  mechanic  art.  (1  R  C.  p.  623,  §  29, 
Acts  1823-4,  p.  17,  ch,  10,  §  9.) 

§  17.  Social  intercourse,  conversation  and  acquaintance 
between  the  convicts,  shall  be  prevented  as  far  as  may  be^ 
and  silence  constantly  observed  by  them  as  far  as  possible. 
(1  R  C.  p.  624,  §  29.    Acts  1828-4,  id.) 

§  18.  The  convicts  shall  be  fed  on  bread  of  Indian  meal, 

or  other  coarse  bread,  and  have  one  meal  a  day  of  coarse 

^eat     The  board  of  directors  may  change  or  regulate  the 

diet  for  good  cause.     (1  R.  C.  p.  628,  §  29.    Acts  1839,  p. 

16,  §  2.) 

§  19.  The  accounts  for  purchases  of  diet  for  the  pris- 
oners shall  be  certified  by  the  boad  of  directors  to  the  Audi- 
tor of  Public  Accounts  for  payment  The  superiuteadeat 
may,  when  he  may  deem  it  necessary,  or  the  physician  shall 
so  advise,  change  the  diet,  and  adapt  it  to  the  health  or  con- 
dition of  the  prisoners,  or  any  of  them,  or  he  may  allow 
extra  diet  to  those  who  need  it.  He  shall  cause  the  hospital, 
and  all  the  cells  and  rooms  of  the  prison  to  be  white-washed 
(by  prisoners  qualified  for  the  purpose,)  twice  a  year  or  of- 
tener.  and  the  floors  to  be  washed  as  often  only  as  may  be 
necessary  for  health  and  comfort  The  Gtoveruor  shall  pre- 
scribe by  rules  and  regulations  the  hours  within  which  the 
prisoners  shall  be  employed  at  the  respective  branches  of 
business  carried  on  in  the  institution,  and  the  time  they 
shall  labor  in  each  day,  and  also  the  times  and  conditions 
upon  which  persons  may  visit  the  interior  of  the  peniten- 
tUry.  (Actsl849-50,  ch.  15,  p.  15,  §4.)  1  R.  C,  p.  624, 
§  80 ;  p.  625,  §  88. 

§  20.  The  superintendent  may  allow  them,  at  stated  times, 
to  walk  for  the  benefit  of  their  health,  in  the  yard,  and, 
with  the  approbation  of  two  of  the  directors,  to  work  therein ; 
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but  in  either  case,  in  the  presence  or  view  of  the  snperin- 
tendent  or  an  assistant.     (Id.) 

§  21.  He  shall,  at  the  discretion  and  under  the  direction 
of  the  Governor,  employt  them  at  Eichmond,  or  within 
twenty  miles  thereof,  in  improving,  repairing  or  working 
on  the  public  buildings,  grounds  and  property,  or  in  execu- 
ting vfovis,  under  contract  with  Individuals  or  companies,  or 
in  cultivating  rented  grounds  for  the  use  of  the  peniten-i 
tiary.  (Acts  1839,  p.  15,  ch.  18,  §  1 ;  1842-3,  p.  21,  ch. 
16, ;  1843-4,  p.  20,  ch.  21 ;  1845-6,  p.  16,  ch.  8,  §  6 ; 
1866-7,  p.  790,  §  2.) 

$  22.  Each  convict  shall  be  locked  up  during  the  night 
and  every  Sunday,  (except  to  attend  religious  service,)  and 
when  the  number  of  apartments  will  permit,  each  separately, 
unless  in  the  hospital.  (1  R  C  p.  625,  §  37.  Acts  1823-4, 
p.  16,  §  9.) 

§  28.  A  convict  guilty  of  profanity,  indecent  behavior, 
idleness,  neglect,  or  wilful  mismanagement  of  work,  insub- 
ordination, an  assault  not  amounting  to  felony,  or  a  violation 
of  any  of  the  rules  prescribed  by  the  Governor,  may,  under 
the  orders  of  the  superintendent,  subject  to  the  said  rales, 
be  punished  by  lower  and  coarser  diet,  the  iron  mask  or 
gag,  solitary  confinement  in  a  cell  or  the  dungeon,  op  by 
stripes.  Under  such  orders  and  subject  to  the  said  rules, 
the  superintendent  may,  when  a  convict  is  charged  with 
an  offence,  for  which  he  is  to  be  tried  under  chapter  two 
hundred  and  fourteen,  or  two  hundred  and  fifteen,  confine 
him  in  a  cell  or  the  dungeon  until  such  trial.  (1  R.  C.  p. 
624,  6,  §  81,  41.  Acts  1823-4,  p.  17,  §  9 ;  1846-7,  p.  67, 
ch.  80,  §  1.) 


t  See  ^*an  aot  to  aafhorize  the  Superintendent  and  Bireotors  of  the  Pen« 
Itentiary  to  hire  the  Gonrioto  to  the  City  of  Biohmond,*'  passed  April  29, 
1667;  also  **  an  act  to  authorize  the  Goremor  to  hire  ont  the  Gonviots  in 
the  penitentiary  to  leani  stone-cutting  or  other  meohanioal  trades,"  passed 
April  29,  1867.    Acts  1866-7,  p.  960,  961. 
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§  24.  The  board,  in  its  diBcretion,  may  allow  a  convict, 
on  his  discharge,  not  exceeding  thirty  fdoUars,  and,  if  he 
needs  it,  a  suit  of  coarse  clothing.     (1  R  C.  p.  625,  §  85.) 

The  surgeon  and  hospital.     Visitors, 

§  25.  The  surgeon  to  the  penitentiary  shall  visit  the  peni- 
tentiary once  at  least  every  day,  and  oftener,  when  there  are 
eases  of  sickness  requiring  it,  or  when  he  is  called  on  to  at- 
tend by  the  superintendent.  Before  leaving  the  city  of 
Richnond  at  any  time,  he  shall  notify  the  superintendent  of 
his  intention,  and  the  time  he  expects  to  be  absent,  and 
what  physician  m^y  be  called  on  to  officiate  for  him,  in  his 
absence.  (Acts  1831-2,  p.  16,  ch.  9,  §  4.  1  R.  C.  p.  626, 
§40.) 

§  26.  The  surgeon  shall  render  to  the  convicts  all  surreal 
and  medical  aid  which  may  be  requisite.     (Id.) 

§  27.  The  room  now  kept  for  that  purpose,  shall  continue 
to  be  used  as  a  hospital.  A  sick  convict  shall  be  kept  in  it, 
when  the  surgeon  so  prescribes.  There  shall  be  a  book  in 
which  shall  be  entered  the  name  of  each  convict,  put  in  the 
hospital,  and  the  time  that  he  goes  in  and  comes  out  of  it. 
(1  R.  C.  p.  625,  §  89.     Acts  1823-4,  p.  15,  §  1.) 

§  28.  One  of  the  directors,  in  such  order  as  the  board 
may  direct,  shall  once  a  week  visit  the  hospital  with  the 
superintendent ;  and  the  two  shall  make  a  report  of  the 
treatment  and  condition  of  the  sick.  The  annual  report  of 
the  board  shall  shew  the  condition  of  the  health  of  the  con- 
victs. It  shall  state  the  number  in  the  hospital  every  month 
from  each  ward,  the  disease  of  each  person  put  in  the  hos- 
pital, and  the  number  of  deaths  in  each  ward.  (Acts  1824-5, 
p.  9,  §  3 ;  1829-30,  p,  9,  ch.  4,  §  6.) 

§  29.  The  Governor,  members  of  the  General  Assembly, 
ministers  of  the  gospel  for  performing  religious  service,  and 
the  officers  and  others  having  duties  or  business  therein, 
may  go  into  the  interior  of  the  penitentiary.     Any  other 
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person^  who  shall  obtain  a  permit  to  do  bo  from  the  Gov^ 
emor,  may  also  visit  the  same,  between  the^|||bur8  of  nine 
in  the  morning  and  noon  of  any  day,  except"  Saturday  or 
Sanday.  There  shall  be  no  cooversation  between  a  visitor 
and  a  convict,  unless  special  license  therefor  be  given  by 
the  Governor  or  superintendent.  (1  R.  C.  p.  625,  §  86. 
Acts  1824-5,  p.  9,  §  4 ;  1825-6,  p.  11,  ch.  11,  §  7.) 

Of  the  directors. 

§  30.  A  majority  of  the  directors  shall  be  a  quorum  for 
business  of  tbe  board. 

§  81.  The  board  may  apply  the  means  of  the  institution 
to  repair  and  enlarge  the  shops,  and  increase  the  number  of 
cells  whdnxequired.  They  shall  cause  to  be  done  in  the 
'penitentiary,  any  work  which  can  be  done  therein,  towards 
effecting  the  improvement  or  repairs  mentioned  in  the  twen- 
tieth section.  They  shall  direct  the  manufacturing  opera- 
tions, and  have  the  goods  manufactured  and  work  done  at 
the  penitentiary,  (except  as  otherwise  provided,)  delivered 
weekly  to  the  general  agent,  to  be  disposed'  of  by  him,  at 
such  prices  as  may  be  mentioned  in  duplicate  invoices  thereof; 
one  of  which  shall  be  delivered  to  the  agent,  and  the  other, 
with  the  agent's  receipt  thereon,  shall  be  preserved  at  the 
penitentiary  by  the  clerk.  And  they  shall  cause  a  proper  set 
of  books  to  be  kept  by  the  clerk,  have  a  general  supervision 
and  control  in  the  management  of  the  penitentiary  and  pen- 
itentiary store,  and  over  the  officers  thereof,  and  see  that 
the  rules  for  their  government,  prescribed  by  law  or  by  th6 
Governor,  are  observed  by  the  officers.  (1 R.  C.  p.  621,  § 
•19;  p.  624,  §  31.  Acts  1820-21,  p.  18,  20,  §  4,  6,  8 ; 
1823-4,  p.  17,  ch.  10,  §  9;  1828-9,  p.  11,  ch.  11,  §  1; 
1829-30,  p.  8,  ch.  4,  §  2;  1838,  p.  37,  ch.  26,  §  3;  1839, 
p.  16,  ch.  18,  §  2;  1843-4,  p.  20  §  21.) 

§  32.  When  an  investigation  is  ordered  by  the  Governor, 
as  to  a  matter  concerning  the  penitentiary,  or  the  conduct  of 
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persons  connected  therewith,  the  clerk  of  the  penitentiazy^ 
by  order  of  iteboardy  may  issue  a  sumnoons  directed  to  the 
sheriff  of  tbS^ounty  of  HenricOf  commanding  him  to  sum- 
mon any  person  to  attend  at  the  penitentiary  on  a  certain 
day,  to  give  evidence  before  the  board,  and  may  administer 
an  oath  to  such  person.  The  board  shall  have  like  powers 
under  thetwenty-^ird  and  twenty-fourth  sections  of  chapter 
one  hundred  and  seventy-six,'  as  if  it  was  a  court  whose 
clerk  had  issued  the  summons.  And  the  clerk  of  the  peni- 
tentiary shall  make  such  entry  as  would,  under  the  thirty- 
sixth  section'  of  the  same  chapter,  if  the  attendance  were 
before  a  court,  be  made  by  the  clerk  thereof.  The  sum  to 
which  the  witness  is  entitled,  shall  be  paid  out  of  the  funds  of 
the  institution .  Testimony  taken  before  the  said  board  shall 
not  be  read  on  the  trial,  by  a  court  martial,  of  an  officer  or 
soldier  of  the  public  guard.     (Acts  1888,  p.  37,  §  4.) 

§  38.  Two  or  more  of  the  directors  shall,  at  the  end  cf 
€ach  fiscal  year,  attend  the  taking  of  the  inventories  of  tBe 
goods  and  stock  on  hand  at  the  penitentiary  and  penitentiary 
store.     (Acts  1827-8,  p.  10,  ch.  10,  §  2.) 

§  34.  The  board  shall  annually,  before  the  first  of  Octo- 
ber, make  a  report  to  the  Governor,  to  be  laid  before  the 
General  Assembly,  shewing  the  expense  to  the  State  of  the 
penitentiary  for  the  previous  fiscal  year,  and  its  condition  at 
the  end  of  su'ch  year,  the  manner  in  which  the  rules  have 
been  executed  and  their  effect,  and  making  any  proper  sug- 
gestions as  to  the  discipline  and  organization  of  the  peniten- 
tiary.. (1  R.  C.  p.  625,  §  32.  Acts  1820-21,  p.  20,  §  14 ; 
1828-4,  p.  17,  ch.  10,  §  9 ;  1829-30,  p.  9,  ch.  4,  §  6.) 

The  clerk  of  the  penitentiary. 

§  35.  (The  clerk  of  the  penitentiary  shall  keep  a  journal 

8  See  C.  V.  18G0,  ch.  176,  §  23,  24,  p.  725;  2  Matthews'  Dig.  p.  68-4,  § 
«2,  28. 

3  See  C.  V.  1800,  oh.  176,  §  36,  p.  727;  2  Biatthewa'  Dig.  p.  62,  $  85. 
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df  the  board  of  directors,  record  their  proceedings  as  they 
Bhall  direct,  and  copy  such  papers  as  they  may  order.  He 
shall  attend  at  the  penitentiary  daily,  and  compare  the  ward 
and  delivery  books,  and  see  that  the  entries  therein  are  cor- 
rectly made.  He  shall  keep  regular  books  of  account,  ex- 
hibitlng  the  proper  receipts  and  disbursements  of  the  insti- 
tution, make  up  the  weekly  invoices  of  deUveries  to  the 
general  agent,  and  charge  them  in  the  proper  books  to  that 
officer ;  make  the  tables  and  docaments  accompanying  the 
neport  of  the  superintendent,  and  copy  such  papers  as  he 
may  direct,  and  do  and  perform  all  such  daties  as  may  be 
required  by  the  rules  of  the  institution  or  the  orders  of  the 
board.     Acts  1849-50,  ch.  15,  p.  15,  §  5.) 

The  superwienderd  and  his  assistants. 

§  86.  (The  superintendent  may  reside  in  the  front  build*^ 
ingof  the  penitentiary,  and  shall  be  allowed  his  fuel.  Acts 
1857-8,  ch.  80,  p.  40.)  C.  V.  ch.  218,  §  84.  1  R.  0.  p. 
627,  §  46.  Acts  1819-20,  ch.  21,  §  1.  1888,  p.  87,  ch. 
26,  9  2. 

§  87.  He  shall  be  the  chief  executive  officer  of  the  pen- 
itentiary, and  direct  its  internal  police  and  management,^ 
subject  to  the  control  of  the  board  of  directors.  (1  R.  0. 
p.  627,  §  45.     Acts  1820-21,  p.  17,  ch.  13,  §  1.) 


tit  flihall  he  the  duty  of  the  snpetintendent  of  the  penitentiaary  to  kMp 
m  Moord  of  the  oondaot  of  eadh  oonTiot,  and  for  every  month  that  a  ootk- 
Tiet  appears  by  snoh  record  to  have  faithfully  obaerred  the  roles  and  re- 
quirements of  the  prison,  and  not  to  have  been  subjected  to  punishment, 
there  shall,  with  the  consent  of  the  Governor,  be  deducted,  form  the  tehn 
of  aervioe  of  such  oonviot,  four  days.    Acts  18S6,  p.  217,  i  1. 

2.  That  the  superintendent  shall  submit  said  record  and  dedoctton  to  the 
Governor,  when  required  by  him,  that  the  same  may  be  considered  in  the 
cfzeroise  of  such  executive  clemency  on  behalf  of  any  convict  as  he  may 
deem  eondudve  to  the  interest  of  the  prison,  and  promotive  of  the  refor- 
mation and  welfare  of  the  convicts.    Ibid,  f  2. 

8.  That  the  saperintendent  shall  cause  a  copy  of  this  act  to  be  posted  in 
the  cell  ol  each  convict    tbid.  §  3. 
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§  88.  His  assistantSy  whose  dutiea  he  shall  prescribe,  shall 
be  designated  and  stand  iu  authority  as  tirst  assistant,  sec- 
ond assistant,  and  so  on.  The  first  assistant  shall  act  in 
place  of  the  superintendent  when  he  is  absent.  The  datiee 
of  the  first  assistant  shall  in  his  absence  be  performed  by 
the  second  assistant,  and  so  on  in  succession.  (1  R.  O.  p. 
627,  §  43,  45.    Acts  1846>-7,  p.  68,  ch.  80,  §  2.) 

$  89.  (The  superintendent,  with  the  approbation  of  the 
Governor,  shall  appoint  not  exceeding  seven  assistant  keepers, 
who  shall  take  the  oaths  prescribed  by  law  for  public  officers. 
The  interior  guard  shall  also  take  the  said  oaths  of  office. 
The  soldiers  of  the  public  guard,  while  stationed  at  the 
penitentiary,  shall  attend  to  the  outer  gates  as  heretofore, 
and  obey  the  orders  of  the  superintendent  in  relation  to  the 
security  of  the  prisoners  and  protection  of  the  property  of 
the  penitentiary.  And  it  shall  be  lawful  for  any  officer  of 
the  penitentiary,  interior  guard,  or  soldier,  to  carry  sufficient 
weapons  to  prevent  escapes,  suppress  rebellion,  and  for  self- 
defence,  and  to  use  the  same  against  any  prisoner  for  such 
purpose.    Acts  184d-50,  ch.  15,  $  2,  p.  15.) 

$  40.  The  superintendent,  from  time  to  time,  shall  sub- 
mit to  the  board  a  list  of  such  materials  and  other  things 
as  are  required  at  the  penitentiary.  He  shall,  if  the  board 
so  order,  make,  or  aid  the  general  agent  in  making  pur- 
chases thereof;  and  without  such  order,  may,  if  it  be  neces- 
sary, make  purchases  in  the  recess  of  the  board,  subject  to 
its  approval.  He  shall  keep,  or  have  kept,  in  each  ward, 
a  book  shewing  separately,  an  account  of  the  raw  materials 
as  received  and  of  the  manufactures  and  work  done  therein, 
and  in  his  annual  report  render  an  account  shewing  the  re- 
sult of  the  operations  of  each  ward.  (Acts  1820-21,  p.  18, 
§  7;  1829-80,  p.  7,  ch.  4,  §  1;  1881-2,  p.  10,  ch.  7,  §  3; 
1889,  p.  16,  ch.  18,  §  2.) 

$  41.  The  superintendent  may,  in  the  recess  of  the  board, 
deliver  to  the  general  agent  goods  manufactured  or  work 
done,  when  necessary  to  ettect  a  sale  thereof,  taking  from 
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bim  a  written  receipt  for  them,  stating  their  prices.     (1  R. 
C.  p.  628,  §  49,    Acts  1829-80,  p.  8,  §  8.) 

$  42.  He  may,  when  he  can  without  neglect  of  other  da- 
ties,  sell  and  deliver  snch  articles  mannfactnred  and  job 
work  done  at  the  penitentiary,  as  may  be  called  for  there, 
delivering  to  the  general  agent  an  account  of  such  articles 
and  work,  and  paying  to  him  all  money  received  therefor. 
On  the  responsibility  of  the  agent,  any  such  sale  may  be  on 
credit,  if  he  in  writing  authorize  it,  but  not  otherwise. 
(Acts  1821-2,  p.  16,  §  1 ;  1831-2,  p.  10,  §4,  5.) 

$  48.  When  the  board  of  directors  of  either  of  the  luna- 
tic asylums  desire  to  purchase,  for  the  use  thereof,  cloth, 
clothing  or  shoes,  of  the  manufacture  of  the  penitentiary, 
if  they  make  requisition  therefor  in  reasonable  time,  the 
superintendent  of  the  penitentiary  shall  pack  up  the  articles, 
forward  them  to  the  asylum  at  its  cost,  and  charge  the  ar- 
ticles to  the  State.     (Acts  1840-41,  p.  44,  §  31.) 

§  44.  The  superintendent  shall,  at  the  end  of  each  fiscal 
year,  famish  the  first  auditor  with  a  receipt  from  an  oiBcer 
of  the  asylum,  for  any  articles  so  furnished  within  sMd  year, 
and  a  statement  of  their  prices ;  for  which  the  penitentiary 
shall  have  credit,  and  the  asylum  be  charged.     (Id.) 

$  45.  He  shall  at  the  end  of  each  fiscal  year,  state  a  gen- 
eral account  between  the  State  and  the  penitentiary  for  such 
year,  charging  the  latter  with  the  value  of  the  tools,  ma- 
chinery, fixtures  and  materials  on  hand  at  the  commence- 
ment of  the  year ;  the  raw  materials  purchased  during  the 
year ;  the  rations  furnished  for  the  convicts  ;  the  salaries 
of  all  the  officers,  and  all  the  contingent  expenses  of  the 
penitentiary ;  and  crediting  it  with  the  work  of  the  convicts 
delivered  firom  the  penitentiary  to  the  general  agent  and 
others ;  the  work  and  repairs  done  by  the  convicts  on  the 
prison  and  other  public  property ;  the  clothing  furnished 
the  convicts ;  and  the  value  of  the  tools,  machinery,  fix- 
tures and  materials  on  hand  at  the  end  of  the  year ;  with 
all  other  debits  and  credits  necessary  to  shew  a  true  account 
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of  the  institotiou  with  the  State.  (1  R.  C.  p.  628,  §  82, 
42.  Acts  1820-21,  p.  20,  §  18  ;  1829-30,  p.  7,  ch.  4,  §  1.) 
$  46.  The  said  account  shall  be  laid  before  the  board  of 
directors,  and  when  approved  by  them  and  balanced,  be 
made  a  part  of  their  annnal  report  (Acts  1820-21,  p.  20, 
518;  1829-80,  p.  7,  ch.  4,  §1.) 

The  guards.     tUvoards  for  priacners  escaping. 

§  47.  The  force  sent  to  the  penitentiary  from  the  publio 
guard,  shall  consist  of  a  non-commissioned  offic^^s  com- 
mand, and  be  in  charge  of  such  officer,  and  a  chain  of  sen- 
tinels shall  surround  the  penitentiary  night  and  day.  (1  R. 
C.  p.  627,  §  62.  Acts  1886-7,  p.  18,  §  2.  C.  V.  p.  172, 
ch.  88,  §  18.) 

§  48.  WhUe  the  convicts  are  employed  in  any  work  on  the 
public  grounds  or  property,  outside  of  the  penitentiary,  they 
shall  be  attended  by  a  sufficient  guard,  detailed  by  the 
captain  of  the  guard.     (Acts  1848-4,  p.  20,  ch.  21,  §  1.) 

$  49.  The  superintendent  may  employ  a  guard,  not  ex- 
ceeding six  persons,  for  the  interior  of  the  penitentiary,  who 
shall  perform  such  duties  as  the  superintendent,  (subject  to 
the  control  of  the  board)  may  direct.  (1  R.  C.  p.  625,  $ 
37.  Acts  1836-7,  p.  17,  ch.  18,  §  1 ;  1858-4,  p.  55,  ch. 
71,  §  2.) 

§  50.  Any  person  so  employed,  may  be  dismissed  from 
'  service  at  the  discretion  eidier  of  the  board  or  the  superin- 
tendent.    (Id.) 

§  51.  The  compensation  of  the  said  guard  shall  be  allowed 

and  certified  by  the  board,  at  a  rate  not  exceeding  forty-five 

'  dollars  per  month  for  each  person,  and  paid  by  the  general 

agent.     (Acts  1846-7,  p.  68,  ch.  80,  §  8  ;  1866,  p.  217,  §  2.) 

§  52.  If  any  convict  escape  from  the  peniteniiary  or  from 
the  custody  of  the  superintendent,  he  may  ofier  a  reward  for 
the  apprehension  and  re-delivery  of  such  convict,  not  ex- 
ceeding five  hundred  dollars,  one  half  thereof  to  be  paid  by 
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the  institatioQ  and  the  other  hy  the  Baperintendent,  his 
assistants  and  the  interior  guard,  in  proportion  to  the  amoiint 
of  salaries.  (1  R.  0.  p.  627,  §  48;  Acts  1846-7,  p.  67, 
ch.  80,  §  1,) 

§  58.  Kone  of  said  officers  shall  he  entitled  to  any  such 
reward,  or  any  part  of  it,  unless  expressly  authorized  by  the 
superintendent     (Id.) 

Of  the  general  ageni. 

$  54.  The  general  agent  and  store-keeper  of  the.  peniten- 
tiary shall  receive  and  give  receipts  for,  such  of  the  goods 
manufactured,  and  work  done  at  the  penitentiaiy,  as  may 
be  delivered  him,  and  shall  account  for  the  same  at  the  prices 
mentioned  in  the  invoices  thereof,  or  return  the  same  to  the 
penitentiary  to  bo  re-priced  ;  or  if  the  board  so  direct,  sell 
the  same  at  auction.  He  and  his  sureties  shall  be  responsible 
for  the  amount  of  all  debts,  for  such  goods  or  work,  con- 
tracted with  him,  or  under  his  authority,  and  for  all  money 
received  by  him  as  such  agent.  (1  R.  C.  p.  624,  §  81.  Acts 
1820-21,  p.  17,  ch.  18,  §8 ;  1823-4,  p.  19,  §  20 ;  1881-2, 
p.  10,  ch.  7,  §  2,  8.) 

§  55.  On  the  requisition  of  the  board,  the  general  agent 
fihall  purchase  all  materials  and  other  things  required  for  such 
work,  or  for  the  convicts,  or  for  the  penitentiMy.  He  may 
issue  his  draft  upon  the  auditor  of  public  accounts  for  the 
amount  of  all  purchases  and  expenditures  made  by  him  upon 
the  requisition  of  the  superintendent  for  the  use  of  the  pen- 
itentiary, and  the  correctness  of  which  shall  be  certified  by 
the  superintendent,  countersigned  by  the  governor :  provided, 
that  the  total  amounts  of  such  drafts  shall  not  exceed  the 
sum  of  five  thousand  dollars  in  any  one  quarter.  He  shall 
pay  into  the  treasury,  to  the  credit  of  the  commonwealth, 
whatever  balance  may  be  found  due  by  him  on  each  quarterly 
settlement  of  his  accounts  with  the  board  of  directors,  within 
the  period  of  twenty  days  after  the  expiration  of  each  quar* 
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ter,  and  in  deSanlt  thereof,  the  same  may  foe  recorded  in  the 
Rame  manner  as  if  it  were  due  from  a  sheriff  for  taxes*  (Acta 
1820-21,  p.  17,  19,  §  8, 10 ;  1828-4,  p.  19,  §  20  ;  18S1-2, 
p.  10,  §  2 ;  1866-7,  p.  790,  §  2. 

$  66.  All  money  for  which  the  general  agent  is  responsible^ 
shall  be  paid  as  the  board  may  direct  On  every  first  day 
of  January,  April,  July  and  October,  during  his  continuance 
in  office,  he  shall,  and  after  his  death,  when  the  board  may 
require,  his  personal  r^resentative  shall,  settle  with  the 
board  on  account  of  what  he  is  responsible  for,  and,  on  such 
settlement,  shall  produce  the  vouchers  for  his  payments.  If 
on  a  settlement  auy  balance  appear  to  be  due  from  him,  it 
shall  be  paid  by  him  or  his  representative  into  the  treasury, 
unless  the  board  direct  it  to  be  applied  otherwise.  Should 
there  be  a  failure  so  to  do,  the  same  may  be  recovered  in  the 
same  manner,  from  the  same  persons,  and  with  like  dam- 
ages, as  if  it  were  due  from  a  sheriff  for  taxes.  (1  R  C.  p. 
628,  §  50,  51.  Acts  1820-21,  p.  19,  §  4, 12  ;  1886-7,  p. 
18,  §  8. 

$  57.  The  general  agent  shall,  at  the  end  of  each  fiscal 
year,  render  to  the  board  accounts  of  his  transaction  for  the 
same  year,  in  such  manner  as  the  board  may  direct  On 
the  one  hand,  he  shall  be  charged  at  the  prices  mentioned 
in  the  accounts  and  invoices  (delivered  to  him,)  with  all 
goods  and  work  which  shall,  within  the  said  year,  have  been 
disposed  of  under  the  forty-second  section,  or  been  in  his 
hands  to  be  disposed  of  under  sections  thirty-one  and  forty- 
one,  or  otherwise.  On  the  other  hand,  he  shall,  after  tak- 
ing an  inventory  of  the  same,  have  credit  for  such  of  the 
said  goods  and  work  as  remain  in  his  hands  at  the  end  of 
the  year ;  credit  likewise  for  such  thereof  as  have  been  re- 
turned by  him  to  the  penitentiary ;  and  if  sales  of  any  be 
made  at  auction  by  order  of  the  board,  there  shall  be  a 
credit  or  charge,  as  the  case  may  require,  for  the  difference 
between  the  amount  of  sales  and  prices  with  which  he  may 
have  been  charged  for  what  is  so  sold.    He  shall  have  credit 
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also  for  payments  made  by  him,  within  said  year,  under  the 
board's  aalhority,  and  for  such  commiBsion  as  is  prescribed 
by  the  seventeenth  section  of  chapter  fourteen.^  The  said 
accounts,  after  being  examined,  and,  where  necessary,  cor- 
rected by  the  board,  shall  be  made  a  part  of  the  annoal  re- 
port, and  such  entry  made  thereof  by  the  clerk,  as  the  board 
may  dbect  (Acts  1820-21,  p.  19,  §  12, 14 ;  1829--80,  p. 
8,  §  1,  4;  1881-2,  p.  10,  ch.  7,  §  1.) 

$  58.  If  permission  be  first  obtttined  from  tfce  board,  the 
general  agent  may  carry  on  mercantile  business  on  his  own 
account    (Acts  1881-2,  p.  11,  §  6.) 

§  69.  When  a  new  general  agent  qualifies,  the  goods  and 
money,  in  the  possession  of  the  late  agent  or  his  represent, 
ative,  shall  be  transferred  to  the  new  agent.  (Acts  1886-7. 
p.  18,  $  8.) 

§  60.  The  superintendent,  by  and  with  the  advice  and 
consent  of  the  Governor,  may  enter  into  contracts  for  the 
employment  of  convicts  in  the  penitentiary,  not  otherwise 
employed,  and  as  far  as  practicable,  confine  such  convict 
labor  to  mmiufiActuring  purposes.  Additional  shops  may  be 
erected  by  the  contractors,  in  the  penitentiary  grounds,  for 
Ihe  employment  of  the  convicts  so  hired :  provided  that  the 
state  shall  not  incur  any  expense  thereby.  Acts  1866-7,  p. 
790,  §  8. 

§  61.  The  superintendent,  with  the  consent  and  advice  of 
tbe  governor,  may  establish  a  system  of  tasking  the  convicts 
in  the  dijferent  wards  in  the  penitentiary,  where  it  can  be 
done,  and  allow  such  as  earn  overstint  a  reasonable  compen- 
sation therefor ;  wMdi  said  allowance  shall  be  placed  to  the 


4.  ThA  general  agent  and  atoinkeeper  ahaU  be  aOowed  a  oonuniMioii  of 
ei^ipercentiimonanaale8»(H]iertliwsa]Maiaiiolion,mAdebyhi^  He 
riiafl  reoeiTe  onlaalea  at  anotioo,  oideied  by  the  boaid  of  direotoiBi  a  oom- 
adamm  of  only  two  and  one^ialf  per  oentam ;  and  on  mannfaotoxea,  for 
elothig  the  eonTiote  and  alaTea  xeqidred  for  truaportatiaiiy  and  Joba  and  la- 
bor f6r  the  nae  of  tbe  Oommonwealth,  he  diaU  be  allowed  no 
tion.    O.  V.  1860,p.l07,{17. 
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credit  of  the  convict,  and  paid  to  him  when  he  is  discharged 
from  prison ;  or  if  the  convict  requests  that  a  portion  or  all 
of  it  be. paid  to  his  dependent  family  or  near  relatives,  the 
superintendent  may  do  so  at  any  time  during  his  imprison- 
ment The  amount  to  be  allowed  for  overstint  shall  be  fixed 
by  the  board  of  directors  and  the  superintendent    Id. 
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CHAPTER    X. 

[a  T«  OH.  oozrr.l 
OF  OBQiES  BY  GOKYIOTS. 


Sm. 

1.  1  ConTiot  in  penitentiazy  or  in 
f  oofltody  of  its  offloen  guilty 
I     of  q>edilo  offenoas;  oroon- 

2.  J     spiring  to  commit  them. 

&      Poniahment  for  said  offences. 

4.  CkmTict  not  discharged  pen- 

ding proseoation ;  norsen^ 
tenoed  to  farther  impriaon- 


5. 


ment  in  addition  to  that 
pxesoribed  in  this  ohaptsr. 
Bnt,  if  connoted  of  other 
f^ony  than  nnder  this 
obApter^  to  be  sentenced  aa 
if  he  were  discharged  when 
he  committed  it. 


§  1.  A  convict  confined  in  the  penitentiary^  or  in  custody 
of  an  officer  thereof,  shall  be  deemed  gailiy  of  felony,  if  he 
shall  kill,  wound,  or  inflictother  bodily  injury  upon  an  officer 
or  guard  of  the  penitentiary  ;  or  shall  escape  from  the  pen- 
itentiary or  such  custody ;  or  shall  break,  cut  or  injure  any 
building,  fixture  or  fasteniug  of  the  penitentiary,  or  any 
part  thereof,  for  the  purpose  of  escaping  or  aiding  any  other 
convict  to  escape  therefrom,  or  rendering  the  penitentiary 
less  secure  as  a  place  of  confinement ;  or  shall  make,  pro- 
cure, secrete  or  have  in  his  possession  any  instrument,  tool 
or  thing  for  the  said  purpose,  or  with  intent  to  kill,  wound 
or  inflict  bodily  injury  as  aforesaid ;  or  shall  resist  the  lawful 
authority  of  an  officer  or  guard  of  the  penitentiary  for  the 
0ud  purpose  or  with  such  intent  (1 B.  C.  p.  629,  §  54,  56. 
Acts  1848-4,  p.  55,  ch,  72,  §  1.) 

§  2.  Any  three  or  more  convicts  so  confined,  or  in  such 
custody,  who  shall  conspire  together  to  commit  any  offence 
mentioned  in  the  preceding  section,  shall  be  deemed  guilty 
6ach  of  felony.    (Id.) 

$8.  Aoonvict  guilty  of  such  killing  as  is  mantioned  in  the 
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fiivt  section,  or  of  any  act  tlieran  meotkmed  ftom 
death  enaaes  to  each  office  or  guard,  shall  be  poniahed  with 
death*  For  any  other  oflBmce  mentioned  in  rither  of  the 
preceding  sections,  a  convict,  unless  he  be  under  a  sentence 
of  confinement  for  life,  shall  be  confined  fai  the  penitentiary 
not  less  than  one,  nor  more  than  five  years  after  the  end  of 
the  torn  for  which  he  shall  th<Hi  be  sabject  to  confinement, 
and,  whether  he  be  under  sentence  for  life  or  not,  he  shall 
be  kept  in  solitary  confinement  for  such  portion  of  the  time 
of  his  confinement  in  the  penitentiary  as  may  be  fixed  by 
tiie  jury,  not  being  more  than  one-half,  nor  less  than  one- 
twelfth  part,  of  the  time  he  may  be  confined  therdn,  after 
being  sentenced  under  this  chapter  ;  which  solitary  confine- 
ment may  commence  inmiediately  on  his  being  so  sentenced, 
but  shall  not  exceed  a  month  at  any  one  time.     (Id.) 

§  4.  A  person  prosecuted  for  an  offence  under  this  chap- 
ter, shall  not  be  diBcharged  from  the  penitentiary  while  such 
prosecution  is  pending.  And  a  person  convicted  of  such  of- 
fence, shall  not,  by  reason  thereof,  be  sentenced  under  the 
twenty -fifth  or  twenty-sixth  section  of  chapter  one  hundred 
and  ninety-nine,^  except  as  follows.  (1  B.  C.  p.  629,  $  55. 
Acts  1848-4,  p.  55,  §  1. 

$  5.  If  a  convict  in  the  penitentiary  shall  commit  any 
felony,  (other  than  is  provided  for  in  the  three  first  'sections 
of  this  chapter,)  which  is  punishable  by  confinement  therein 
or  with  death,  he  shall  suffer  the  same  punishment  as  if  he 
had  beenMischarged  before  committing  it.  Acts  1848-4, 
p.  56,  §  i) 

iSee  ante,  oh.  8,  f  25, 26,  for  the  seotioiis  rtfened  to  in  this  feotkm. 
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CHAPTER  XI. 

(O,  T.  OH*  OOXT.) 

OF  FBOGEEDINGfl  IN  GBDCINAL  OASES  AGAINST  GONVIOTS. 


8fa 
1. 


JmiidioCiofii  fov  tho  teud  of 

oonTiotB  in  penitentiary. 
"WhenoonTict  nas  been  befoTe 
sentenced  to  penitentiazy 
and  not  sentenced  to  addi- 
tional tenn  of  confinement 
therefor,  to  be  reported  to 
oironit  ooort  of  the  eil^  of 
fiiohmond. 


Sia 

a 

i 
6 


EO. 


Hov  tne  fact  tried,  and  conyict 
sentenced. 


E'  \  Oifenoes  committed  in  peniten- 
g*  r     tiary,  how  charged  and  tried. 

9.  No  AT^mJTiiwg  coort  in  such 
case.  Who  competent  witr 
nesses  therein,  froceedings 
in  other  respects. 


§  Is  All  criminal  proceedings  against  convicts  in  the  pen- 
itentiary shall  be  in  the  Circuit  Court  for  the  city  of  Rich" 
mend.  (1 B.  C.  p.  620,  §  16, 55, 57.  Acts  1844-5,  p.  56,  §  8.) 

§  2.  When  a  person  convicted  of  an  offence,[and  sentenced 
to  confinement  therefor  in  the  penitentiary,  is  received 
therein,  if  he  was  before  sentenced  to  a  like  punishment, 
and  the  record  of  his  conviction  does  not  shew^that  he  has 
been  sentenced  under  the  twenty-fifth  or  twenty-sixth  section 
of  chapter  one  hundred  and  ninety-nine,^  the  superintendent 
of  the  penitentiary  shall  give  information  thereof,  without 
delay,  to  the  said  Circuit  Court  for  the  city  of  Eichnumd, 
whether  it  be  alleged  or  not  in  the  indictment  on  which 
he  was  so  convicted,  that  he  had  been  before  sentenced 
to  a  like  punishment.     (1  B.  C.  p.  620,  §  16. 

$  8.  The  said  court  shall  cause  the  convict  to  be  brought 
before  it,  and  upon  an  information  filed,  setting  forth  the 
several  records  of  conviction,  and  alleging  the  [identity  of 
the  prisoner  with  the  person  named  in  each,,  shall  require 

1  See  ante^  oh.  8,  {  25, 
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the  convict  to  say  whether  he  is  the  Bame  person  or  not.  *  (Id. ) 
§  4.  If  he  say  he  is  not,  or  remain  silent,  his  plea,  or  the 
fact  of  his  silence,  shall  be  entered  of  record,  and  a  jury  of 
bystanders  shaU  be  empanneled,  to  enquire  whether  the 
convict  is  the  same  person  mentioned  ux  the  several  re- 
cords.* (Id.) 

§  5.  K  the  jory  find  that  he  is  not  the  same  person,  he 
shall  be  remanded  to  the  penitentiary ;  bat  if  they  find  that 
he  is  the  same  person,  or  if  he  acknowledge  in  open  court, 
after  being  duly  cautioned,  that  he  is  the  same  person,  the 
court  shall  sentence  him  to  such  farther  confinement  as  is 
prescribed  by  chapter  one  hundred  and  ninety-nine,^  on  a 
second  or  third  conviction,  as  the  case  may  be.  (1  B.  C.  p.' 
620,  §  16.     0.  V.  ch.  199,  §  25,  26.) 

§  6.  Upon  a  complaint  in  writing  and  under  oath,  presented 
to  the  said  circuit  court,  or  to  the  judge  thereof  in  vacation, 
that  any  convict  in  the  penitentiary  has  committed  an  offence 

ptmishable  under  chapter  two  hundred  and  fourteen,'  proceed- 

"  ■  ■      ■  '       ■ '     ■  ■  1 ■  ■        ,  fc 

9  A- report  beiBg  made  to  the  Cironit  Oonxt  of  Senrieo  by  the  soperin- 
tendent  of  the  penitentiazy,  purraant  to  the  statute,  1  Bot.  Gode,  eh.  171 , 
§  16,  that  a  oonTiet  reoeived  into  the  penitentiary  is  the  same  person  usiil- 
tioned  in  the  record  of  a  former  oonTietion,  and  that  he  has  not  been  sen- 
tenced to  the  pnnishment  prescribed  by  law  for  his  second  offence,  the 
court  continuing  the  case  at  seyeral  successiye  terms,  in  the  absence  and 
without  the  consent  of  the  convict ;  after  which  he  is  brought  into  court 
for  the  first  time,  and  his  identity  being  duly  ascertained,  he  is  sentenced  to 
tin  proper  pnniahment  of  his  second  offence.  Such  continuance  of  the 
ease  furnishes  no  ground  of  objection  to  the  Judgment.  Brooki  y.  Com ,, 
2  Bob.  B.  846. 

a  TJpon  an  enquiry,  in  pu|8uanoe  of  the  stsftute,  1  Ber.  Code,  oh.  171,  | 
16,  whether  a  oomriot  leeeiTed  into  the  penitentiaiy  be  the  ssme  person 
mentioned  in  the  record  of  a  former  conyietion,  the  prisoner  has  no  right 
to  challenge  peremptorily  any  former  person  called  as  a  juror.  Ibid.  "At 
common  law,  a  peremptory  challenge  is  not  allowed  in  any  case  eioept  upon 
the  plea  of  not  guilty,  and  no  peremptcMcy  challenges  are  oyer  allowed  on 
the  trial  of  collateral  issues.  So  we  find  it  stated  by  the  elementary  writers: 
see  1  Chitty's  0.  L.  585 ;  8  Bae.  Abr.  Juries,  K  9,  p.  762/'  Per  Smithy  J. 
in  deliyering  the  opinion  of  the  ocmrt  in  8.  0.,  2  Bob.  B.  p*  849^50. 

«  See  amte,  ch.  8. 

a  Bee  ants,  oh.  10. 
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ingB  may  be  bad  for  tbe  said  offence^  either  at  a  re^lar  term 
of  the  coortp  or  at  a  special  term,  to  be  appointed  by  its 
order,  or  by  a  warrant  of  the  judge,  directed  to  the  clerk 
of  the  conrt,  who  shall  give  notice  of  such  special  term 
to  the  attorney  for  the  Commonwealth  and  other  officers 
of  the  court.     (1  R.  C.  p.  680,  §  57.    Acts  1848-4,  p.  57, 

§80 

§  7.  The  clerk  shall  issue  all  necessary  process ;  and  a 
grtLXid  jury  and  \  venire  shall  be  summoned,  to  attend  at 
tbe  time  appointed  in  such  warrant,  or  at  such  time  as  the 
court  may  direct  (1  R.  0.  p.  680,  §  57.  Acts  1848-4,  p. 
57,  §  8. 

§8.  The  judge  of  said  court,  when  an  indictments  is 
found  against  the  accused,  shall  issue  a  warrant  to  the 
superintendent  to  bring  him  before  the  court  as  well  as  any 
other  persons  confined  in  the  penitentiary,  who  are  re- 
quired as  witnesses  on  either  side.     (1  R.  C.  p.  680,  §  58.) 

§  9.  In  any  such  prosecution  no  examining  court  shall 
be  had ;  and  all  other  convieta  in  the  penitentiary  shall  be 
competent  witnesses  for  or  against^  the  accused,  except  that 
negroes  shall  not  be  allowed  as  witnesses  against  a  white 
person.  In  all  other  respects  the  proceedings,  trial  and 
judgment  shall  be  had,  pronounced  and  executed,  as  in 
other  cases  of  prosecutions  for  ofiences  punishable  with 
death  or  confinement  in  the  penitentiary.  (1  R.  C.  p.  680, 
§59,60,61.) 


•  The  proceeding  against  oonTioto  for  eioape  from  tho  panitoiitisiy  must 
be  bj  indictment.    Cam,  t.  Bpan^  2  Va.  Oaa.  467. 
1  AoportL  Johmon  y.  Com,,  2  Ozatt  681. 
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CHAPTER  XII. 

[O.  T.  OB.  OZOL3 

OF  HOMKSDES  AND  OTHER  OFFBNOBS  AOAIMBT  THB  PBBSOH. 


Sao. 
I'  rDefiiiition  and  piyiiBhment  of 

t*  |-  Paniahment  of  manBlanghter. 

^  How  aad  where  homicide  pros- 
eonted  and  pnniahed ,  if  death 
ooonzs  without  the  State. 

7.  )  Attempt  to  poiaon  or  prodnoe 

8.  I      abortion. 

9.  Shooting,  atabbing,  fto.,  with 

intent  to  kill,  maim,  ic, 

10.  Shooting,  Ao.,  in  coinmitting 

or  att^pting  a  felony. 

11.  Shooting  in  a  jdaoe  of  pdblio 

resort. 


Bobbery,  extorting  money,  fto. 

Bape;  oamal  knowledge  of  fe- 
male child;  or  abduction  of 
white  female. 

Kidnapping. 

Injnriea  by  driyen.  fto.,  of 
pubUc  couTeyanoea. 


Sia 


19. 
20. 
21. 


22. 


28 
24. 


25. 


.1 


27. 


By  preriona  agreement  in  this 
State,  being  engaged  in  a  fa- 
tal duel  out  of  the  otate ;  how 
and  where  proseonted  and 
poniahed. 

For  being  engeged  in  a  duel, 
when  death  does  not  oooor ; 
or  for  aooeptinA  or  carrying  a 
challenge  or  adyiaing  a  duet 

When  party  leaves  the  State  to 
erade  the  law  and  engagea  in 
a  daeL 

Plea  of  f cnmer  oonyioCion  or 
aoqnittifl. 

For  posting  or  npbraidittg  an^ 
other  for  not  being  engaged 
inadneL 

Duty  of  a  justice  haying  cause 
to  suspect  a  duel  is  about  to 
be  fought* 


Homicide  and  poisoning. 

§  1.  Murder  by  poisoo,  lying  in  wait,  imprisonment,  stanr- 
iDg,  or  any  willful,  deliberate  and  premeditated  killing,^  or  in 

I  -— ^ ■ ■     — ^^^~~^ 

1  According  to  the  oonstruction  the  courts  haye  giyen  the  words  '*  wilU 
ful,  deliberate  and  premeditated,*'  it  is  anrely  useless  to  keep  up  the  enu- 
meration of  particular  modes  of  killing  to  which  the  feature  of  **  delibeffa- 
tion"  necessarily  attaches.  We  haye  omitted,  therefore,  '*  willful  and  ex- 
oessiye  whipping  and  cruel  treatment,"  aa  the  Legialature  in  1648  omitted 
"  beating  and  torture."  We  think  the  words  '* imprisonment  and  starving'* 
may  be  also  omitted.    Bep.  Bey.  0,  V.  p.  989,  note. 

Although  there  may  be  doubt  whether  the  oonstruction  whioh  has  been 
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the  commission  of,  or  attempt  to  commit  arson ,  rape,  rob- 
bery or  bm'glary,  is  murder  of  the  first  degree.  All  other 
murder  is  murder  of  the  second  degree."  (I  E.  C.  p.  616, 
§  2,  8.    Acts  1847-8,  p.  95,  ch.  8,  §  2.) 


adopted  of  the  words  "  willfal,  delibeimie  and  premeditated,"  (as  to  the  oir- 
cumBtanoea  imder  which  a  pnrpoee  to  kiU  ahonld  be  deemed  both  premedi- 
tated and  deliberate^')  has  been  sound  in  all  the  oases  in  which  the  G^eral 
Ck>iirt  has  been  called  on  to  consider  it ;  yet,  as  that  oonstmotion  was  adopt- 
ed eaziy  after  the  passage  of  the  law,  and  has  been  adhered  to  steadily, 
without  any  change  being  made  by  the  Legislatoxe,  we  do  not  propose  anji 
alteraiioa.    Ibid.  ^ 

The  statute  1  Bcy*  Oode^  oh.  171,  §  2,  p.  616,  from  which  this  section 
was  taken,  was  passed  in  the  year  1796,  and  was  copied  from  a  Fennepl^ 
tMjUa  statute,  enacted  22d  April,  1794,  with  certain  interpolations.  For 
the  oonstraotlon  given  to  the  Fenne^ltania  statute  by  the  ooorts  of  that 
State,  see  Beep,  ▼.  Bob,  4  Dallas  146 ;  Fenn*a  y.  Eoneyman,  Addison  148 ; 
Penn^a  y.  Lewte,  Id.  283;  Com.  y.  Oreen^  1  Ashmead  289 ;  Com.  y.  Wil-- 
liame,  2  Id.  69 ;  Com.  y.  Mwrra/y^  2  Id.  41 ;  Com,  y.  QahU,  7  Serg.  A  Bawle 
428 ;  Com,  y.  Dougherty  7  Smith's  Laws  of  Penn.  695 ;  and  the  cases  col- 
lated in  a  note  to  iCifn^'«  com,  2  Va.  Oa&  84-88.  A]8o4Penn.  Law  Jooin. 
156, 157,  401 ;  Whart  on  Hom.  460,  461 ;  \7hart.  Am.  Cr.  Law,  4th  edi.  i 
1084-1108. 

This  act  in  no  manner  alters  the  common  law  crime  of  nmrder ;  eyery 
homieide  which  before  eonstitated  mnrder  does  so  still ;  neither  does  it  di- 
vide that  crime  into  two  distinot  offences ;  bnt  only  to  graduate  the  punish- 
ment of  each  case  of  mnrder,  according  to  its  atrocity,  distmgnishes  the 
orime  into  two  degrees.  Dayis'  Or.  Law  110 ;  Wieke  y.  Com,,  9  Va.  Oas. 
887,  891-2 ;  LMngston  y.  Com.,  14  Oratt.  592-^96.  The  statute  does  not 
define  the  crime  of  mnrder,  bnt  refers  to  it  as  a  known  ollimce ;  nor,  so*  far 
as  oonoetns  mnrder  in  the  first  degree,  does  it  alter  the  punishment,  which 
was  always  death<  All  that  it  does  is  to  define  the  different  kinds  of  mnr> 
der,  whidh  shall  be  ranked  in  different  classea  and  be  subject  to  diiferent 
punishments.    8  Bob.  Pr.  (old  edi.)  48. 

In  an  indictment  for  murder,  the  omission  of  the  word  "  deliberately,'' 
will  not  be  fiital  on  general  demurrer.    BtUl  y.  Gfim.,  14  Giatt  618. 

s  Poison  may  reach  the  life  of  one  or  more  not  within  the  design  of  him 
who  lays  Che  bait;  lying  in  wait,  may  be  with  a  yiew  to  great  injury,  abuse 
and  bocUly  hann,  without  the  settled  purpose  to  kiU;  imprisonment,  or  oon- 
ftaiMnent,  or  starying,  may  be  with  a  yiew  to  reduce  the  yictim  to  the  ne- 
cessity of  yielding  to  some  proposed  conditions,  as  well  as  a  punishment 
for  the  failure  of  prompt  obedience,  without  any  certain  and  fixed  deter- 
mination to  destroy  life ;  and  the  same  may  be  said  of  malidoas  or  exoes- 
siye  whipping,  beating,  or  other  cruel  torture.  In  all  these  enumerated 
cases,  the  Legislature  has  declared  the  law,  that  the  peipetrator  shall  be 


156  PERSON — OFFENCES  AGAINST. 

5  2.  Murder  of  the  first  degree  shall  be  pnnished  with 
death.     (1  R.  C.  p.  617,  §  4.) 

$  3.  Murder  of  the  second  degree,  by  a  free  person,  shall 
be  punished  by  confinement  in  the  penitentiary  not  less  than 
five  nor  more  than  eighteen  years.  (Acts  1819-20,  p.  18, 
ch.  20;  1847-8,  p.  96,§3,  4.) 


held  guilty  of  mnrdfir  in  the  lint  degree,  wtthowt  farther  proof  that  tho 
death  was  the  ultimate  resolt,  which  the  irill,  deUberation  and  premeditb- 
tion  of  the  party  aocoaed  sought.  And  the  same  authority  has  dedared  the 
law,  that  any  other  kind  of  kiliing,  which  is  sought  by  the  will,  delibexation 
and  premeditation  of  the  party  aocnsed,  shall  also  be  murder  in  Ihe  flzst  de- 
gree ;  bnt  that,  as  to  this  other  Und  of  killing,  proof  must  be  adduced  to 
satifify  the  mind,  that  the  death  of  the  party  slain  was  the  ultimate  result 
which  the  oonoorring  wiU,  deUberation  and  premeditation,  of  the  party  ao- 
OQsed,  aoog^t.  Bnt  to  this  general  nde  the  same  aathocity  adds  an  excep- 
tion, which  is,  that  any  death  consequent  upon  the  perpetntion  or  attempt 
to  perpetrate  any  arson,  rape,  robbery,  or  burglary,  shaU  be  deemed  mur- 
der in  the  first  degree ;  and  all  other  murder  at  common  law  shall  be  deem- 
ed murder  in  the  second  degree.  So  that  the  cases  within  the  exception,  as 
now  put,  and  the  oases  enumerated  as  first  mentioned,  are,  in  fact,  placed 
upon  the  same  principle :  there  is  no  neoeesity  of  proof  in  ei^er,  to  estab- 
lish the  ftet  that  a  homicide  was  intended.  And  it  fbilows,  of  eouzse,  thai 
all  other  homidde,  which  was  murder  at  common  law,  is  now  murder  in  tiM 
soeond  degree,  except  when  it  shall  be  prored  that  the  homicide  was  the  re- 
sult of  a  *'willful,  deliberate  and  premeditated  killing;"  and  it  also  foUowa, 
of  necessity,  that  when,  by  the  proof,  the  mind  is  aatiafled  Hiat  the  kiUiBg 
was  willful,  deliberate  and  premeditated,  such  killing  must  be  taken  aad 
held  to  be  murder  in  the  first  degree.  This  construction  of  the  act  of  As* 
sembly  is  consistent  with,  and  supported  by  the  decisions  of  thb  court,  is 
Burgesg*  ecue^  2  Va.  Oas.  488,  and  WhU^or^s  ease,  6  Band.  781.  Per 
Daniel,  J.  in  Com.  v.  JoTiee,  1  Leigh  611-^12. 

To  oonstitute  murder  in  the  first  degree,  it  is  not  necessary  that  the  pre- 
meditated design  to  kill  should  haye  existed  for  any  partioular  length  of 
time.  If,  therefore,  the  accused,  as  he  approached  the  deceased,  and  firat 
came  within  view  of  him,  at  a  short  distance,  then  formed  the  design  to 
kill,  and  walked  up  with  a  quick  pace,  and  killed  him  without  any  proyoca- 
tion  then,  or  recentiy  receiyed,  it  is  murder  in  the  first  degree.  Whit^brd 
y.  Com.,  6  Band.  720^ 

The  ofTence  of  homicide,  by  a  workman  throwing  timber  from  a  house 
into  the  street  of  a  populous  city,  without  warning,  or  of  a  person  shooting 
jat  a  fowl  animo  ^raridi,  and  killing  a  man,  are  instances  of  murder  in  the 
4Moond  degree.    Ibid. 
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OiM  In  ivUoli,  midsr  the  cizoonwteiioM,  a  eofayiotiaa  of  mwdtt  in  tiw 
Moond  degree  wm  raeteined  by  the  Oenezal  Oonrl ;  JHeOuns  t,  Com^  Oot' 
treU y,  Omu.,  and  Par§on$T.  Cam,^  2  Bob.B.  772.  See alao  0am. t.  CKmm* 
1  Ye.  0ml  10;  Com.  y.  BriiUm^  15  Gntt.  684, 

Giee  in  wbioh  a  oonyictian  of  mnxder  in  the  flxst  degree  wae  held  to  be 
veil  mumnted  by  the  eyidenoe.    BmrnM  y.  Com.^  8  L^gh  746. 

Question  whether,  on  the  droomfltanoos  of  the  ease,  homioide  was  mur- 
der in  the  second  degree  or  mandanghter  ?  Skmghter  t,  Cbnk,  11  Lei^^ 
681. 

S.  haying  eonceiTed  and  deolared  his  design  to  IdU  P.,  the  parties  met 
afterwards  in  front  of  S.'s  own  house,  and  a  qnarrel  ensoed,  in  irbiA  S. 
gaye  the  first  offence ;  P.  proposed  a  fight ;  upon  whidh  8.  retired  for  a 
yery  brief  time  into  his  own  house,  armed  himself  with  a  loaded  pistol, 
whidh  he  eonoealed  in  his  pooket,  and  instantly  retained  so  armed  to  the 
MMoe  of  the  qnarrel ;  then  P.  threw  a  briok-bat  at  S,  which  did  not  hit 
him,  bnt  falling  short  of  him  broke,  and  a  small  fragment  struck  8.'s  dhild« 
standing  within  his  own  dooi^  who  cried  out ;  and  S*  hearing  his  child  cry 
out,  but  without  looking  to  see  whether  he  was  hurt  or  not,  exdaimed,  "he 
has  killed  my  child,  and  I  will  kill  him,**  adyanced  towards  P.,  deliberately 
aimed  and  iired  the  pistol  at  him,  then  retreating  with  his  face  towards  8., 
and  the  shot  took  effect  ^d  killed  P.  Upon  trial  of  indictment  against  8., 
yeidict  of  guilty  of  murder  in  the  second  degree  t  EM,  the  jury  might 
well  impute  the  killing  to  the  preyious  malice,  and  not  to  the  sudden  proy- 
oeation  of  P,*s  assault,  and,  therefore,  the  yerdict  was  right.    Ibid. 

Two  persons  quanel,  and  one  person  throws  a  brickpbat  at  the  other, 
who  haa  priyately  armed  himself  with  a  deadly  wei^n,  and  haeifiB  it  eon- 
oealed, in  eqiectation  of  the  affray,  and  on  such  assault  being  made  upon 
him,  immediately  draws  forth  the  weapon  and  with  it  kills  the  aBBBilant» 
thoogh  then  retreating;  jury  finds  this  killing,  murder  in  the  seeond  degree: 
MMfUptm  these  oiieamstanoss,  eyen  without  proof  of  any  preyious  malioe^ 
the  yecdiet  oonld  not  be  disappioyed.    Ibid. 

Murder  and  manslaughter  distinguished  and  defined,  McWhiiU  Cam, 
and  Fetguhti't  One,  8  Oratt  596. 

A  father  is  informed  in  the  eyening  of  one  day,  that  his  son,  a  small  bqy> 
has  been  wantonly  whipped  by  a  man.  He  meets  with  the  man  on  the  eye- 
nmg  of  the  next  day,  and  then  with  his  fists  and  feet,  beats  and  stan^ 
him  whilst  he  is  unresisting,  with  so  much  yiolence  that  the  man  dies  from 
the  efleots  of  the  beating  on  the  next  ni^^t  There  is  eyidenoe  of  delibe- 
latUm,  and  the  beating  is  eruelfy  seyere.  This  is  murder.  IHd.  See  the 
ease  of  AH0l«y,  yaiioaaly  stated  in  12  Bep.  87 ;  1  Hale  458 ;  Post.  284;  Oro. 
Ue.  286;  Oodb.  182;  1  East's  Or.  h.  282,  287-8. 

A  person  neither  aaaaulted  nor  threatened,  gets  down  from  his  horse, 
arms  himself  with  a  club,  interposes  himself  between  two  other  persons 
who  are  about  to  engage  in  a  fig^t,  and  kills  one  of  them.  It  is  mnxder. 
'  JohnaonU  coh^  5  Oratt  660. 

VhekfDing  of  a  slay  by  hia  mastar  and  owner,  by  wfllful  and  eoMsariye 
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^fUpping,  11  mmdar  in  the  ilirt  degree ;  tfaoo^  it  may  not  have  been  ^bm 
pDTpoee  ttid  intention  of  the  meeter  and  owner  to  kill  the  alave.  B&uiker'M 
easet  7  Ghratt  678. 

Deoeeaed  atrikee  the  priaoner'a  father  with  hiM  flat  and  a  tfjtd  enaMB, 
when  the  priaoner,  who  aeea  it,  eomee  np,  and  oatehea  the  deoeaaed  bj  the 
ooQar  of  hia  ooat  behind,  and  atrikea  tiie  deoeaaed  from  behind 
pocket  knife,  wounding  him  in  the  rig^t  aide.  The  priaoner,  wiio 
abont  aerenteen  yeara  old,  had  lately  left  the  aohool  of  the  deoeaaed,  and 
had  naed  language  on  more  than  one  oooaaion  before  the  aftray,  and  alao 
naed  lasgnage  after  it,  but  before  it  waa  known  deoeaaed  waa  dangerooaty 
woonded,  whioh  erinoed  hoatiUty  to  him.  The  killing  ia  mnrder.  Briitow 
T.  Oom.,  16  Ghratt.,  684. 

In  PennayWania,  New  Jeraey,  Vixginia,  Alabama  and  Mi<^igan,  the  kiB- 
ing,  to  commit  mnrder  in  the  flzat  degree,  mnat  be  **willfal,  deliberate  and 
premeditated.**  By  the  general  cononrrenoe  of  each  of  the  Statea  in  whioh 
the  diatinotion  haa  been  the  aobjeot  of  examination,  the  praotloal  wockinga 
of  the  atatntea  haye  been  to  divide  mnrder,  as  limited  by  the  oonrnKm  law, 
into  two  etaaaea,  leaTing  the  originai  bonndariee  between  mnrder  and  man* 
alanghter  nnaltered.  The  atatates,  it  haa  been  held,  in  reqnirjng  mnrder 
in  the  first  degree  to  be  deliberate,  did  not  change  the  common  law  doc- 
trine in  that  reapeot  with  regard  to  mnrder;  the  degree  of  deliberation  ra- 
qniaite  in  both  caaea  being  the  aame.  The  diatinctlTe  peonliarity  attached 
by  the  atatntea  to  mnrder  in  the  first  degree,  howerer,  ia,  that  it  mnat  ne- 
oeaaaxily  be  accompanied  with  a  premeditated  intention  to  take  life.  The 
'^MUifi^**  mnat  be  *^ prmnsdUatsd,**  Wheierer,  then,  in  caaea  of  deliberate 
homicide,  there  ia  a  specific  intention  to  take  life,  the  offence,  if  cQnaom- 
mated,  ia  mnrder  in  the  first  degree ;  if  there  ia  no^  a  apediic  intention  to 
take  life,  it  ia  mnrder  in  the  aecond  degree.  'Wharton'a  Am.  Orim.  Law, 
4thedi  (  1084,  citing  Bsip.  y.  Poft.,  4  Dallaa  146 ;  Pmn'a  t.  ffane^em, 
Addiaon  148 ;  p0nn*a  t.  LbwU^  Ibid  288 ;  Cam  y.  Or^en,  1  Aii^iw^i^  280; 
Com.  Y,  Mwrtaiy^  2  Ibid.  41 ;  Cbm,  y.  BdUigy  Whar.  on  Hom.  466;  Cbm.  y, 
JSToTd,  Ibid;  Com.  y.  QahU,  7  Serg.  A; B,  428;  BmneU  y.  Ckm.  8  Lei^ 
745;  BloughUr  y.  Oom.,  11  Leigh  681 ;  Com.  y.  King,  2  Va.  Ctaa.  78,  in 
note;  WhUtfard  y.  Owk,  6  Band.  721 ;  Burgm^s  Mm,  2  Ya.  Oa&  483; 
Com.  Y.  Jane$f  1  Leigh  610 ;  Bale  y.  State,  10  Terger  561;  MUchsU  y. 
State,  6  Yerger  840;  State  y.  Andenon,  2  Tenn.  B.  6;  Btnie  y.  State,  2 
Hnmph.  489 ;  Anthanif  y.  State,  1  Heiga  265 ;  Sfeann  y.  State,  4  Hnmph. 
186;  Com.  y.  OotiM,  8  Amer. Law.  Jonr.  299 ;  ClarkY.  State,  S  Bxaoph,  671; 
Bfiey  Y.  State,  9  Hnmph.  646 ;  State  y.  Speneer,  1  ZabiiaUe  196. 

Qanre :  If  there  be  a  presumption  of  law  of  a  guilty  intention  in  any 
proeecntion  for  a  criminal  offence,  except  in  the  caae  of  a  pmarwntton  for 
mnrder.    Wash  y.  Fa/rrUh,  16  Qratt.  580. 

All  homicide  ia,  in  preanmption  of  law,  malicioaa;  and  of  course  amoonta 
to  mnrder,  nnleaa  Justified,  excused  or  aUcYiated ;  and  it  ia  incumbent  npon 
the  priaoner  to  make  out,  to  the  aatisfaotion  of  the  court  and  jury,  the  dr. 
onmstancea  of  Justification,  excnae  and  alleYiation.    4  BL  Com,  201 ;  Foe- 
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tai^fl  O.  L.  265,  290;  Boneyman'$  ca$$.  Add.  148;  BOTs  eats.  Ibid.  162; 
2feFair$ea$$,lhid  257;  iiMoif' com,  IMd;  282 ;  McWMr^B  com,  S  QntL 
594,  605;  Washes  com,  16  Gzatt  540.  "Perhaps,"  says  Allen,  P.  in  the 
ease  last  oited,  *'in  most  other  oriiiunal  proseoatioiis,  the  jury,  instead  of 
being  bound  down  by  artificial  roles,  shoold  be  instrooted  that,  in  the  ab- 
sence of  all  rebutting  evidence,  they  might  fiuriy  make  sooh  presomptian.'' 

Where  a  homioide  is  proved,  the  presmnptiiMi '  is  that  it  is  mnzder  in  the 
sebond  degree!  If  the  Commonwealth  would  elevate  it  to  murder  in  the 
first  degree,  she  mnst  establish  the  charaotexistios  of  that  crime.  And  if 
the  pxisoner  would  reduce  it  to  manslaughter,  the  burden  of  proof  is  upon 
him.    Bai T.  Om.,  2Gx«tt.  594 ;  BrisUm  y,  Qnn.  15  Qrat,  640. 

A  mortal  wound  given  with  a  deadly  weapon,  in  the  previous  poaaession 
<tf  the  slayer,  witfaoat  any,  or  npon  yexy  sli^t  provocation,  is  prima  faoUf 
wiDful,  deliberaite  and  premeditated  killing,  and  throws  npon  the  accused 
Hm  necessity  of  proving  extenuating  dronmstanoes.  HUl  v.  Oom,^  wpra* 
.  ««The  principal  difficulty,  we  iq^prahend,  that  exists  in  distinguishing  be* 
tween  minder  in  the  first  and  second  degree,  is  in  determining  what  proof 
is  suflkcient  on  the  part  of  the  Commonwealth  to  shew  that  the  killing  was 
wfllfol,  ddibeiate  and  premeditated.  In  order  to  devate  the  offence*  from 
murder  in  the  second,  to  murder  in  the  first  degree,  there  must  be  proof 
that  the  accused  delibeittted ;  and  that  the  killing  was  the  result  of  such  de- 
Kbenlton.  This  being  proved,  it  is  not  material  how  recently  the  deiibera. 
tion  preceded  the  killing.  The  practical  difficulty  in  cases  of  this  kind,  is, 
in  determining  what  is  suflioient  evidence  of  deliberation."  Per  Duncan^ 
J.,  in  deUvexing  opinion  court  in  S.  C.  599, 

If  the  jury  believe  from  the  evidence  that  previous  to  the  time  of  killing 
there  was  a  grudge  on  the  part  of  the  prisoner  towards  the  deceased ;  that 
the  prisoner  had  previously  declared  his  purpose  to  kill  the  deceased  if  the 
deoeased  interfered  with  him,  and  that  he  killed  the  deceased  because,  and 
in  pursoanee  of  such  dedared  purpose  on  the  aforesaid  grudge,  then  such 
killing  was  willful,  deUberate  and  premeditated,  and  is  murder  in  the  first 
degree.    BriHow  v.  Cbffk,  15  (}ratt  684,  641. 

Whenever,  under  the  circnmstances,  the  killing  would  have  coostitated 
murder  in  the  first  degree,  had  it  been  of  th^  person  intended  to  be  killed 
it  will  be  eqnaUy  so,  though  it  be  acoidentaUy  of  another.  Where  the  origin 
nal  intend  is  murderous,  tiie  crime,  on  legal  principles,  is  the  same,  who- 
ever happena  to  be  killed.    2  Ya.  Caa  87;  Davis'  Crim.  Law  112. 

It  must  always  be  averred  in  an  indictment  for  murder,  that  the  person 
indicted  killed  and  murdered  the  deceased,  *'of  his  tnaliee  qforMoughL*' 
Tliese^worda  cannot  be  supplied  by  others  whose  import  may  be  the  same. 
Oam.  V.  Qibton,  2  Va.  Cas.  70. 

lodiotment  for  murder  charges  Uiat  the  prisoner,  of  hi%  malice  ^/br^- 
lAev^At,  did  make  the  assault;  but  the  striking  and  wovnding,  andthekilU 
ing  and  murder,  are  respectively  charged  to  have  been  done  **of  his  malipe 
ttfinvtaid:"  JBUti,  a  good  ihdietment  for  murder.  JfMtfv.  Gma.,  9Lei^ 
661. 
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$  4  Votentery  maittlaoghtar/  bj  a  firee  penon,  tludl  b« 
punished  by  oonfinement  in  the  penitentiary  not  lem  than 
ene  nor  more  than  fi^e  years.  (1  B.  C.  p.  618,  {  8.  Acts 
1847-4,  p.  96,  i  6.) 

f  6.  Involuntary  inanB)aagfater,t  by  a  free  person,  shall 
be  a  misdemeanor.*  (1 B.  C.  p.  694,  ch.  168,  Acts  18474, 
p.  96,  $  6.) 


It  liM  Bol  bMA  tiM  piMliM,  tfiioi  tbs  pawiwc  of  tbs  ttetota,  to  alttt  tiia 
fonn  of  iadietmiiti  fdr  mwder  in  any  mpeet;  wood  it  pliiiily  appasB  hy 
th«  Mt  itMlf ,  that  it  WM  no«  RqppoMa  aaj  altonMon  wooU  1m  n^  a 
B6b.  Pr.  (old  adL,)  .4S ;  FMv  ▼.  Omi.,  6  Bfamay  188  $  Whaii.  Am.  Orim. 
X^Hr,  4th  odi.,  1 1115;  LMnffiion  ▼.  Omi.,  U  Qnfet  68S,  897.  It  it  Mt 
pKipir,  or  mowMjiy,  tiiat  an  indielmant  fdr  mnzdor  ■houdd  obaigo  it  m 
temtdm  in  tho  Snt  diigrMi  or  hm  tliait  dMoglyUen,  irtddi,  aoeording  to  tt» 
■liHrto,  ooPBtitntMi  that  degree  of  the  otfanco,  IFiefttT.  Cbm.,  S  Ya.  Caa. 
8S7;  Omi.  ▼.  MSUer^  1  Id.  810;  Omi.  t.  J?T0iliMi«%  8  Watta  A  Sag.  416: 
Xtf0^«to»  ▼.  CbM.,  14  Ovatt.  88S,  686-7. 

On  s  trial  tor  moidar,  the  naeanaity  raUad  ag  to  Jnatiiy  the  killings  mvai 
not  viae  out  of  tiie  piiaoner'a  own  miaoondaet,  Vaddm'i  Mas,  18  Ofalt. 
717;lBair]|.P.  O.  oh.10,  |88,p.88;l  Bnaa.  on  Orinea  089 ;  1  Hate P« 
C.406. 

If  upon  the  whole  eridenoa  in  tiie  oaae,  Ifaeie  ia  any  xationel  hjpnfhnaia 

the  aoooaad  oannot  beoonvioted.    Bridoi^r.  Omu.,  15  Oratt.  684,  641. 

«0n  Atrial  for  mnxdar,  where  the  6Tidenoe  repelled  tiie  idee  of  afltf-d^ 
faaee,  theeoortinaftmotedtlie  jmy,  that  if  they  bdieved  from  the  efidanee 
tha  daeeaaed  and  the  priaoner  were  engaged  in  e  anddai  and  nmtoal  eom* 
bat,  in  whioh  no  weapon  daDgeroaa  in  itaelf  waa  need,  bnt  only  the  Seta  and 
feet;  yet  if  the  Jniy  are  aatiafted  from  the  eridenoe  tiiet  the  manner  of  in- 
flletihg  the  blowa  waa  oroel  and  mniaaal,  and  exeeeded  in  nvnber  and  Tio- 
lenee  what  waa  neoeaaazy  to  repel  the  doeaaaed,  ahd  he  died  of  anoh  beat- 
ing ;  than  the  priaoner  ia  guilty  of  Tolnntazy  mandanghter.  Ihia  ia  not 
emr.    BM  ▼.  Grni.,  14  Oiatt.  618. 

tin  SQflh  eaee  tha  ooort  further  inatriMted  tiie  Jmy,  that  thoogh  no  wee- 
pon  dangerona  in  itaelf  waa  need,  yet  if  they  beliefed  from  the  evidanea 
thait  daring  flie  prograaa  of  the  agjht  the  priaoner  atnuk  the  daeeaeedan 
ordinary  blow  or  blowa  with  hie  Aata  or  feet,  without  any  intention  either 
to  kill  the  deoeaaed  or  to  do  him  great  bodily  harm,  bat  to  rep^  hia  attad^ 
and  that  the  death  of  the  deoeaaed  waa  oanaed  thereby  aooidentally  and 
i^lMii  from  the  priaoner'a  intention,  then  tiie  priaoner  ie  goil^  of  inTolnn- 
t«y  manaiaiighter.    Thia innot  error*    Idem. 

•  The  attttate  of  9  Geo.  lY.  oh.  81, 1 10^  enaota  that  no  poniahment  or 
lorfritaie  dMA  be  inenirad  liy  any  peiBon  who  ahall  Ullanother  by  «ialQr> 
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'  $  6.  If  a  person  be  'strlckeii  or  poisoned  in»  and  die,  i)j 
fiBdsoQ  thereof,  bat  of  this  State,  the  offisnder  Bhall  be  ae 
goilty,  and  be  proieeated  and  pnnished,  as  if  the  death  had 
occorred  in  the  county  or  corporation  in  which  the  stroke  ot 
poison  was  given  or  administered.^  (Acts  1889-40,  p.  50» 
oh.  59,  $  2 ;  1847-8,  p.  96,  §  7,  8.) 

$  7.  If  any  free  person  administer,  or  attempt  to  admin* 
Sster,  any  poison  or  destractive  thing  in  food,  diink,  medi- 
cine, or  otherwise,  or  poison  any  spring,  well  or  reservoir 
of  water,  with  intent  to  kUl  or  injure  another  person,  he 
riiall  be  confined  in  the  penitentiary  not  less,  than  three,  not 
more  than  five  years.*  (Acts  1889-40,  p.  60,  ch.  69,  §  1 ; 
1847-8,  p.  97,  ch.  8,  §  17.     1  Vict.  ch.  85,  §  2,  8.) 


tone»  or  in  his  own  ddf dnoe,  or  in  any  other  manner,  without  felony.  The 
Beotion  to  whioh  this  note  is  appended  is  acoording  to  the  Virginia  act  of 
iS47-^  whidi  was  taken  from  1  B.  0.  p.  618,  §^9.  the  Code,  however, 
\ud  after  the  word  *' manalanghter^'*  these  words,  ''happening  in  oonse« 
cp^Bnoe  of  .an  mlawfiil  act**    Bep.  Ber.  0.  V.  p.  940,  note, 

«  The  statate  of  9  Gea  IV.  oh.  81,  §  8,  applies  as  well  where  a  person  be« 
iag  fdonionsly  sfcrioken,  poisoned  or  otherwise  hurt,  at  a  place  out  of  Sn(^ 
iddt  shaU  die  of  tnoh  stroke,  poisoning  or  hurt  in  JBnglandy  as  where  a 
person  being  f  ekmionsly  strioken,  poisoned  or  otherwise  hurt,  a£  any  plaba 
h^  Bnglani^  ahsU  die  of  suoh  stroke,  poisoning  or  hurt,  out  of  England  ; 
in  either  ease  it  proyides  that  the  offence  may  be  dealt  with,  enquired  of, 
tcied,  determined  apd  punished  in  the  oounty  or  place  in  England  in 
w|iiQh  such  de^th,  stroke,  poisoning  or  hurt  shall  happen,  in  the  same  man* 
ner  as  if  the  offence  had  been  wholly  committed  in  that  county  or  place. 
We  report  the  section  to  which  this  note  is  appended,  substantiany  aceor- 
<cQ]ig  to  the  Virginia  act  of  1847-8,  whioh  we  suppose  the  committee  inten* 
tiouaOy  framed  as  it  is,  uotwithstanding  the  statute  of  9  Geo.  IT.    Ibid, 
Bee  4Mt0f  oh.  3,  S 13- 

s  When  the  mtrdsir  is  perpetrstsd  liymatasof  poison,  it  has  bjaen  qqii>» 
teaied  that  the  fa>^^i*t"*-  shoidfl  aver  that  th^  f^f^"^^  knew  the  snb* 
ata&ee  to  be  a  deadly  poteon;  nd  it  is  the  saf^oonneto  iasepisnoh  an 
ttvetment.  aHii.T.  JBbr^lWhart  68ft;  SBoIk  Fkae.  (old  edi-)^;  Vhsit. 
AOL  CMm.  Law,  1 1008. 

msaotsaflktonfcTeasmi/y  oUpmjng  awrU4(f0Tor9^ft0rcanHeiiony 
upenanfadietiBeatfBraguttdsir  by  poiscn,  that  tl^  indlafcmept  did  not 
airer  that  the  prisoner  knew  the  suhstsiifle  eiiqplofad  IQ  be  a  4siidly  P9^^ 
IMd. 

neslstttteeC  ^Oee.  lY. eh.  M,  f  tl,  iMi  the  wi^  '%Ml sdmilOfttr 
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§  8.  Any  free  persoa  who  shall  administer  to,  or  cause  to 
be  taken,  by  a  woman,  any  drag  or  other  thing,  or  use  any 

means,  with  intent  to  destroy  her  unborn  child,  or  to  pro- 
duce abortion  or  miscarriage,  and  shall  thereby  destroy  sach 
child,  or  produce  such  abortion  or  miscarriage,  shall  be 
confined  in  the  penitentiary  not  leas  than  one,  nor  more  than 
five  years.  No  person,  by  reason  of  any  act  mentioned  in 
this  section,  shall  be  punishable  where  such  act  is  done  in 
good  faith,  with  the  intention  of  saving  the  life  of  sach  wo- 
man or  child.*  (Acts  1847-8,  p.  96,  oh.  8,  §  9.  1  Vict.  ch. 
85,  §  6.) 

or  attempt  to  administer  to  any  person,  or  BhaU  oatise  to  be  taken  by  any 
person,  any  poison  or  other  destmotive  thing.**  The  Virginia  aot  of  1847-S, 
is  like  it  in  making  no  distinction  between  the  grade  of  the  offence  of  ad- 
ministering and  that  of  the  attempt  to  administer.  Such  distinction  is 
made  by  the  2d  and  8d  sections  of  the  statute  of  1  Vict  ch.  85.  The  9d 
section  of  Uiat  statute,  it  will  be  perceived,  prescribes  a  higher  ponishment 
against  'SrhosoeTer  $haU  adminisler  or  cause  to  be  taken  by  any  person, 
any  poison  or  other  destractiTe  thing,**  than  is  prescribed  against *one  who 
«  shall  (UUmpt  to  administer  to  any  person  any  poison  or  other  destitictiTO 
thing.**    Bey.  0.  V.  p.  040,  note, 

•  The  aot  of  1847-8,  p.  96.  f  9,  is  in  sereral  respects  like  that  of  the  9tlt 
of  Geo.  rv.,  ch.  81,  §  18,  The  section  to  which  this  note  is  appended,  con- 
forms more  to  the  6th  section  of  1  Vict.  ch.  85,  dted  antey  p.  989,  and  to 
the  2d  report  of  the  English  Commissioners,  p*  41,  art.  15,  and  their  41li 
report,  p.  168,  art.  15,  16.  In  a  note,  they  remark,  the  ''proviso  seems  ex- 
pedient ;  it  is  contained  in  other  Ck>des,  but  does  not  appear  to  have  been 
adverted  to  in  our  treatises.*' 

The  last  clause  (containing  the  proviso)  avoids  a  question  whidi  might 
arise  as  to  the  meaning  of  the  words  ''abortion  or  miscarriage.**  We  leam 
from  a  communication  of  a  gentleman  of  &e  medical  faculty,  (a  native  of 
Virginia,  residing  in  the  State  of  Maryland,)  that  in  the  vi^  of  the  medical 
profession,  "  abortion**  includes  a  premature  birth ;  and  that  premature 
birth  is  not  nnfrequently  produced  as  a  means  of  saving  the  life  of  the 
child:  And  he  apprehends  that  a  physician,  who  should  make  that  at- 
tempt, if  it  should  result  in  the  death  of  a  child,  would  be  subject  to  the 
penalty  of  the  law  as  it  now  stands.  While  we  think  the  law  would  scarce- 
ly be  so  construed,  we  deem  it  best  to  remove  all  room  for  doubt. 

A  more  important  change  in  the  section  is  made  by  abolishing  the  dis- 
tinction as  to  the  offence  and  the  degree  of  punishment  between  "a  quick 
ohild**  and  one  that  is  not  quick.  This  distinction  is  founded  on  a  vulgar 
Hid  antiquated  arror  whioh  in  medioal  soienoe  has  long  ago  been  eiq|ilodad- 
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ShoG&igj  stdbbingy  robbery^  or  extorimg  mmey. 

§  8i  If  any  free  person  maliciously  shoot,  stab,  cut  or 
wound  any  person,  orby  any  means  cause  him  bodily  injury, 
with  intent  to  maim,  disfigure,  disable  or  kill,  he  shall,  ex- 
cept where  it  is  otherwise  provided,*  be  punished  by  confine- 
ment in  the  penitentiary  not  less  than  one,  nor  more  than 
ten  years.  If  such  act  be  doue  unlawfully,  but  not  mali- 
dously,  with  the  intent  aforesaid,  the  ofiender  shall,  at  the 
discretion  of  the  jury,  if  the  accused  be  white,  or  of  the 


The  absnrdiiy  of  the  distinetiaii  is  very  forcibly  exposed  in  the  f oUowing 
extnots  from  the  oommnnication  aboTe  referred  to : 

''  I  apprehend  that  the  law  means,  or  I  should  rather  say  it  originally 
mesnt,  by  the  texm  *  a  qidok  child,*  a  living  child,  for  such  is  the  literal  sig- 
niiloation  of  the  word«  The  legal  idea  of  *  qniokening,'  was  in  fact  founded 
ikpon  the  notion  at  one  time  nniyersally  preyalenty  (and  still  held  as  inA- 
bitable  by  many  ignorant  people,)  that  at  the  moment  of  *  qniokening,*  the 
fatiM  first  becomes  endowed  with  life,  it  having  been  previonsly  to  this 
time  deyeloped  and  sostained  by  the  influence  of  its  mother's  vitality  alone, 
without  the  existence  of  any  living  principle  of  its  own,  hAving  been,  in 
fine,  ^pofUo  vi$O0rum  matrU,*  Aa  long  as  this  continued  to  be  the  re- 
oeived  doctrine,  the  legal  distinction  was  reasonable  and  free  from  injus- 
tioe ;  but  as  the  cnxrent  belief  is  now  known  by  all  medical  men,  and  by  all 
intelligent  persons  of  every  dass,  to  be  utterly  unfounded,  it  is  unaccount- 
able that  the  law  should  still  rely  upon  it  as  furnishing  a  principle  of  action 
in  cases  involving  life  and  death. 

**  The  variableneas  of  the  phenomenon  of  '  quickening,'  as  the  period  of 
its  ooounenoe,  is  of  itself  sufficient  to  shew  that  it  proves  nothing  positive 
with  regard  to*the  age  or  degree  of  development  of  the  child,  nor  as  to  any 
hing  else  except  the  mere  fact  of  the  perception  by  thefemaie  of  a  eeriain 
eensaUonf  probably  excited  by  the  motions  of  the  child.** 

The  writer  then  states  the  uncertainty  as  to  the  ordinary  period  of  the 
sanitation  of  quickening ;  that  it  is  not  sometimes  felt  until  the  seventh  or 
ei^^ith  month;  that  in  some  rare  cases  it  is  not  felt  at  all ;  and  that  in  otfa- 
•n  wodmh  think  they  have  felt  it  where  it  turns  out  that  they  are  not  even 
pregnant. 

We  concur  with  the  writer  of  the  above  communication  as  to  the  pro- 
priety of  abolishing  the  distinction  both  in  the^ffence  and  the  punishment. 
In  this  we  follow  (as  before  intimated)  the  example  of  English  legislation. 
We  do  not  puzpose,  however,  to  go  to  the  extent  contemplated  in  Eng^d 
of  makiDg  the  offence  complete,  whether  the  woman  was  pregnant  cv  net. 
Bep.  ikv.  0.  V,  p.  941,  twU. 
Sae  aiUe^  oh.  9,  §  2. 
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court,  if  he  bid  a  n^ro,  eidier  be  confined  in  fhe  penitentiaiT' 
not  1608  than  one,  nor  more  than  five  yean,  or  be  oonfined 
in  jiul  not  exceeding  twelve  months,  and  fined  not  exceed-* 
ing  five  hundred  dollars.'  (1  R  C.  p.  682,  ch.  156,  §  1, 2. 
Acts  1847-8,  p.  96,  §  10.    1  Tict.  ch.  86,  §  8,  4.  6,) 

$  10.  If  any  free  person,  in  the  commission  of^  or  attempt 
to  commit,  a  felony,  unlawfully  shoot,  stab,  cut  or  wound 
another  person,  he  shall,  at  the  discretion  of  the  jury,  if  the 
accused  be  white,  or  of  the  court,  if  he  be  a  negro,  either  be 
confined  in  the  penitentiary  not  less  than  one,  nor  more  than 

•  Tli6  8d,  4th  and  6tii  aeefions  of  tlie  statote  of  1  Vlot  oh.  S&.  Mad  anUf 
f,  S86-8,  (of  the  zeTisor**  xeports,)  it  will  be  pera«iv«df  eitond  to  otMi 
wUoh  are  not  embnoed  by  tbis  or  any  of  the  sobeeqnenteeotioiia.  Boffiag 
niter  thrown  on  a  party  has  been  hMj  in  Bnglandy  to  be  destraotiTe  matter 
within  the  5th  aeotion  of  1  Yiet  oh.  86;  Rw  t.  Ora^tfordy  1  Den.  (0.  0.) 
100,  and  2  Oar.  ft  K*  129.  It  would  be  mnoh  more  difltonlt  to  make  evt  aa 
offence  from  suoh  an  aot  under  the  aeotioii  to  which  this  note  is  appended, 
irhioh  requires  that  there  should  be  the  intent  to  maim,  disftgore,  disable  or 
kin  than  nnder  the  statute  of  1  l^ot  oh.  85,  which  is  satisfled  if  there  was 
the  attempt  to  do  some  other  giieroos  bodily  harm.  Bep.  Ber;  O.  Y.  p. 
U2,  note. 

A  negro  alaTe  is  a  pemon  on  whom  a  free  person  may  commit  the  cffeiiee 
of  malicioQs  or  nnlawfnl  shooting,  stabbing,  ftc. ,  nnder  this  aot  See  (hm* 
T,  ChappUy  1  Ya.  Oas.  184 ;  0am.  Y.  (7arMr,  5  Band.  660. 

If  an  indictment  charge  that  one  f  donioiisly  did  ttriiaa,  mt  and  8tad>  «a» 
otijhVi  with  intent  to  kill,  ftc,  althotfg^  the  words  itrike  add  euC  are  not  ia 
the  statate,  (1. 3GL  0.  oh.  156,  |  1,)  yet  the  indictment  od^^t  not  to  be 
qnashed  *'beoanseof  the  commixture  of  felony  and  misdemeanor"  oon^ 
tained  therein.  Those  words  may  be  rejected  as  snzplnsage.  Dmrimtm  t. 
Cmi.,  9  Ya-  Gas.  879. 

Ap  indictment  '^'^^ng  that  prisoner- ''  at  the  coonly  and  within  the 
Jniisdiotion  of  the  oonrt,  f  elonioosly  and  malidoosty  did  Hah  one  P.  T.  with 
intention  to  maim,  ftc.  and  kill  him,"  will  not  be  qnashed,  npon  objectian 
that  it  does  not  allege  any  aaMolt,  striking  or  woonding,  nor  that  P.  T.  was 
within  the  oonnty  or  jurisdiction,  nor  that  the  intent  was  f  ekmions  or  maii- 
cions*    Cam,  t.  Waadtati^  9  Leigh  669. 

An  indictment  charging  the  intention  to  maim,  disflgore,  disaUe  tmd 
kill,  is  good  and  sofflcient ;  it  being  proper  to  lay  the  intention  in  the  e9»- 
^iMi«t<ed,althongh  the  statate  is  in  the  dmuTietiM,  And  the  andiag  by  ihm 
jury  of  a  snbstantiTe  offence,  to  wit,  of  nnlawftd  shooting,  with  intsntioa 
to  maim,  diaflgnre  and  disable,  is  snflloient,  withoat  protiBg  all  of  thffla- 
tentions  laid.    ^An^T.  Cbm.,  S  Ya.  Oas.  981. 
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five  ye«ni,  or  be  oonfined  in  jail  not  ezoeeding  on^  year,  and 
fined  not  ezoeeding  five  hundred  doUara.  {AcXs  1747-8, 
p.  97,  §  18.) 

$  11.  If  a  free  perBon  nnlawfnlly  shoot  at  another  person, 
in  any  street  in  a  town,  or  in  any  place  of  public  resort, 
whether  in  a  town  or  elsewhere,  he  shall  be  confined  in  jail 
not  less  than  six  months,  nor  more  than  three  years,  and  be 
fined  not  less  than  one  hundred,  nor  exceeding  one  thousand 
dollars.     (Acts  1846-7,  p.  67,  ch.  79.) 

§  12.  If  any  person  commit  robbery ,t  from  the  person  of 
another,  by  partial  strangulation  or  suffocation,  or  by  stri- 
king or  beating,  or  by  other  violence  to  the  person,  or  by 
the  threat  or  presenting  of  fire  arms,  he  shall  be  punished 
With  death,  or  at  tiie  discretion  of  the  jury,  by  confinement 
in  the  penitentiary  for  a  period  not  less  than  eight  nor  more 
than  ei^teen  years.  If  any  person  shall  commit  a  robbery 
in  any  other  mode,  or  by  any  other  means,  he  shall  be  cou" 
fined  in  the  penitentiary  not  less  than  five  nor  more  than 
ten  years.  (1  B.  C.  p.  617,  §  6.  Acts  1819->20,  p.  18,  ch. 
20;  1847-8, p.  96,  §  11, 12;  1866,  p.  90,  $  1 ;  1  Vict.  ch. 
87,  5  2,  8,  6,  6,  7, 12.) 

i  18.  If  any  &ee  person  threaten  injury  to  the  character, 
penoQ  or  {Hroperty  of  another  person,  or  to  accuse  him  of 
any  offence,  and  thereby  extort  money  or  pecuniary  benefit, 
he  shall  be  confined  in  the  penitentiary  not  less  than  one, 
nor  more  than  five  years.  (Acts  1847-8,  p.  96,  §  18.  1 
Vict  ch.  87,  §  4 ;  10  ft  11  Vict.  ch.  66,  §  1,  2.) 

$  14.  If  any  free  person  seize,  take  or  secrete  a  child  from 
the  person  having  lawful  charge  of  such  child,  with  intent 
to  extort  money  or  pecuniary  benefit,  he  shall  be  confined  in 


t  An  indiotDMnt  f6r  lobbeiy  durgad  tiiat  the  priicmen  **did  nuke  aa 
■jBMilt^  npoB  a.,  and  om  gold  initoh,  Ac,  from  Ilia  peraoo  and  againak  Iha 
wfll  of  O.,  Ao.,  '^MoBioiialj  and  violonily  did  atoal,"  kc  The  Jwy  Aft- 
qoMadtaa  pciaaian  of  the  fdony  oharged,  tmt  foond  tham  gidlty  of  **a^ 
aanll  nd  batMaiy."  On  motion  In  aneat  of  Jndgmant,  bald  tlie  flndlof 
valldimdar ek. SOS,  S 37 of  ih»(Mit;Sard^dOiirftT.  Ckm^llQtM. 
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the  penit^tiary  not  leas  than  one,  nor  more  than  five  years* 
(Acta  1847-8,  p.  96,  §  14.    9  Geo.  IV.  ch.  81,  §  21.) 

BapCj  abduction  and  kidnapping. 

§  15.  If  any  person  carnally  know  a  female  of  the  age  of 
twelve  years  or  more,  against  her  will,  by  force,  or  carnally 
know  a  female  child  under  that  age,  he  shall  be,  at  the  dis- 
cretion of  the  jnry,  punished  by  death,  or  confined  in  the 
penitentiary  for  not  less  than  ten  nor  more  than  twenty 
years.'    (1 R.  C.  p.  686,  ch.  158,  §  1, 8.  Acts  1847-8,  p.  97, 

•  The  Btatate  of  9  Geo.  IV.  oh.  81,  §  17,  after  reoiting  that  upon  the 
lariala  for  the  orimea  of  buggery  and  of  rape,  and  of  camally  abnsiiig  giris 
under  certain  agea,  offendera  frequently  eaoaped  by  reaaon  of  the  difflonl^ 
of  the  proof  required  of  the  oompletian  of  thoee  orimea,  enaota  that  it  ehaU 
not  be  neoeanry,  in  any  of  thoae  eaaea,  to  prove  the  actual  emiaaion  of  aeed 
in  ordet  to  oonatitate  a  oamal  knowledge,  but  that  the  oamal  knowledge 
ahaU  be  deemed  complete,  npon  proof  of  penetration  only.  Tat  the  deoia- 
iona  nnder  thia  atate,  aee  jR.  t.  J^immII,  2  H.  ft  M.  1S2  ;  Ax  ▼.  Jenningg^ 
4  Oar.  ft  Fftyne  249 ;  Bex  ▼.  Oox,  6  Oar.  ft  Payne  297,  24  Eng.  Oom.  Law 
Bep.  828 ;  Bm  t.  Oammonf  6  Oar.  ft  Payne  821,  24  Eng.  Oom.  Law  Bep. 
889;  B,  T.  WBae^  8  Oar.  ft  Payne  641,  84  Eng.  Oom.  Law  Bep.  662 ;  B.  ▼. 
Alln^  9  Oar.  ft  Payne  81, 86  Eng.  Oom.  Law  Bep.  24.  The  abatraot  of  the 
laat  caae  ia  in  theae  terma :  '*In  a  caae  of  rape,  ainoe  the  paanng  of  the 
atatnte  9  Gko.  IV.  oh.  81, 1 18,  the  only  qneation  for  the  jnry  ia,  iriiethar 
the  priyate  parte  of  the  man  did  or  did  not  enter  into  the  person  of  the  wo- 
man ;  and  the  reaaon  for  the  limitation  to  that  ain^e  enquiry  aeema  to  be, 
that  it  waa  thought  that  the  law  waa  holding  itMlf  np  to  contempt,  by  hav- 
ing the  adbtle  and  eritioal  aobjecta  of  emiaaion,  ftc,  diaeimed  before 
jndgea  and  Jorora.  Hierefore,  though  it  appear  from  the  eridence  beycmd 
all  poaaibility  of  d<mbt,  that  the  party  waa  diatorbed  immediately  after  pen- 
etration and  before  the  completion  of  hia  parpoae,  yet  he  maat  be  found 
guilty  of  having  committed  the  complete  offence  of  rape."  Bee  alao  B,  t. 
J&rdan^  de,,  9  Oar.  ft  Payne  118, 88  Eng.  Oom.  Law  Biep.  68 ;  jR.  t.  Eughm^ 
9  Oar.  ft  Payne  752,  88  Eng.  Oom.  Law  Bep.  820 ;  jR.  t.  ZtnM,  1  Oar.  ft 
Kirw.  898, 47  Eng.  Oom.  Law  Bep.  898 ;  B,  t.  StanUm^  1  Oar.  ft  Kirw-  415, 
47  Eng.  Oom.  Law  Bep.  415,  in  which  laat  caae  Coleridge^  J.  aaya,  '*  the 
amalleet  penetration  ia  aufflcient  to  conatitute  the  complete  offence  of  rape." 
We  recommend  that  at  the  end  of  the  aection  to  which  this  note  ia  append- 
ed, there  be  added  the  following  worda,  taken  from  art  26,  p.  48,  of  the 
aecond  report,  and  p.  169  of  the  fourth  report  of  the  Rngtiah  enmmianiop* 
era:  *'  Any,  the  leaat  degree  of  penetration,  although  there  be  no  emiwion 
of  aeed,  ahall  be  aufflcient  to  conatitute  carnal  knowledge  in  relation  to  the 
orimea  mentioiiad  in"  thia  aeotfon.    Bep.  Bar.  0.  V.  p.  945,  naU,    Xbe 
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§  16.  9  Geo.  IV.  ch.  81,  §  17  ;  1866,  p.  82,  ch.  14,  §  1.) 
§  16.  If  any  person  take  away  or  detain,  against  her  will, 
a  female,  with  intent  to  marry  or  defile  her,  or  cause  her  to 
be  married  or  defiled  by  another  persoii^  or  take  from  any 
person,  having   lawful   charge    of  her,   a  female    child 

words  Teoosnmended  as  aa  addition  to  the  seotioxL,  it  ivill  be  seen,  wexe  not 
added- 

The  doubts  that  existed  in  England  have  been  put  to  rest  by  the  9  Geo. 
IV.  ch.  81,  making  the  least  penetration  enough ;  and  in  this  oonntry  the 
proof  of  emisaicm  seems  never  to  have  been  required.  In  seyeral  instances, 
in  fact,  it  has  been  held,  that  as  the  essence  of  the  crime  is  the  yiolenoe 
done  to  the  person  and  feelings  of  the  woman,  which  ia  completed  by  pen- 
etration without  emission,  it  will  be  sufficient  to  prove  penetration.  Whart 
Am.  Grim.  Law,  ith  edi.  §  1137.  See  State  v.  LeblanOj  3  Brevard  889; 
JPenn'ay,  SMinanrJidd.  148;  Stroud -v.  Com,^  11  Serg.  a^B.  177. 

In  this  State,  we  have  no  statute  upon  the  subject,  nor  has  any  case  of 
rape  been  reported  in  which  it  has-been  neceasaiy  to  decide  the  question ; 
but  in  case  of  sodomy,  in  which  the  aame  question  arises  and  jb  governed 
by  the  same  principles,  so  that  the  decision  of  it  in  respect  to  the  one 
erime  vi  considered  equally  applicable  to  the  other,  it  was  determined  that 
penetration  alone  oompletes  that  crime.  (Com,  v.  ThomoM^  1  Va.  Gas.  807.) 
Upon  the  authority  of  this  decision,  as  well  as  of  reason,  it  may  be  con- 
cluded that  here  also  carnal  knowledge  is  accomplished  by  the  commence- 
ment of  a  sexual  connexion :  and  proof  of  the  droumstance,  which  usually 
terminates  it,  is  not  required.    Davis*  Grim.  Law  128. 

It  is  agreed  that,  in  order  to  constitute  carnal  knowledge,  there  must  be 
penetration  by  the  actual  introduction  of  the  male  organ ;  but  the  least  de- 
gree of  i>enetration  is  sufOcient,  though  it  may  not  be  attended  with  the  de- 
|«ivation  of  the  marks  of  virginity*  Ibid  128-9 ;  Whart.  Am.  Grim.  Law, 
4th edi  §  1188-^ ;  iSm;  v.  Rueeen,  1  East  P.  G.  488;  i2«B  v.  AUen^  9  G.  ft 
P.  81 ;  Mez  v.  Jordan^  Id.  118. 

The  common  law  principle  is,  that  a  child  under  ten  years  of  age  is  inca- 
pable of  connecting ;  (4  Black.  Gom.  212;  2  Va.  Gas.  240 ;)  and  under  that 
law  it  was  a  question  of  doubt  whether  a  rape  could  be  committed  upon  a 
female  child  under  that  age.  The  statute  of  18  Eliz.  oh.  7,  §  4,  was,  there- 
fore, pniwnd  for  '*  a  plain  declaration  of  the  law,"  in  this  regard,  whioh  was 
copied  into  our  Gode,  (1 3GL  G.  ch.  258,  §  3,)  except  as  to  the  punishment 
prescribed.  The  statute  enacted,  that  "If  any  person  shall  unlawfully  and 
carnally  know  and  abuse  any  woman  child  under  the  age  of  ten  years,  every 
such  unlawful  and  carnal  knowledge  shall  be  felony,  and  the  offender,  if  » 
free  person,  shall  undeigo  confinement  in  the  penitentiary,  for  a  period  not 
leas  than  two^  nor  more  than  ten  years.  **  This  offence,  ashasbeen  remarked, 
is  not  properly  speaking  a  rape,  which  impUes.  a  carnal  knowledge  against 
4fc0  will  d  the  pari^;  bat  a  felony  owatod  by  this  stsitate,  under  which  the 
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under  twelve*  yeacB  of  age,  for  the  pnrpoee  ot  ptostitatioii 

•onaBBt  or  noi>>4wmwnt  of  tiitflhfld  toimnntairl^.  DttV]0*«Qtim,Lnr,lS8  f 
lEttitP.  0.846;Cbni.T.^«»9M<,3ya.GM.d85.  Undw  the  abov«  Moliim, 
(1 16,)  to  which  this  note  ia  sobjoiiiedy  oanuJ  knowledge  of  a  female  ohild 
under  13  yeara  of  age,  tfaooc^  wiih  Aer  cofuent^  and  theref one,  teohnioally 
■peaUng,  not  a  rape,  ia  nererliielesi  in 'violation  of  the  atatute  and  aobJeotB 
the  offender  to  ita  penalty.  The  atatnte  ehangea  the  oommon  law  pEineipla 
and,  with  ref erenee  to  thia  aobjeot^  fizea  on  twehre  yean  aa  the  age  of  roth 
Uan  or  oonaent,  prior  to  which  time  the  female  child  ia  not  lookod  i^wn  an 
c^>ableof  oonaenting. 

It  ia  anficient  that  the  offence  ia  oommitted  without  the  oonaent  of  ttie 
woman,  and  that  the  force  may  reaaonably  be  aoppoeed  adeqnate  to  over* 
come  her  leaiatance,  talcing  into  eonaiderition  the  relatiTe  atrenglh  of  1h« 
partiea  and  other  ciroamataneee  of  the  oeee.  Force,  aa  an  ingredient  of  tiie 
erime,  ia  required  in  order  to  ahew  that  the  act  waa  peqpetnted  ag^nat  the 
oonaent  of  the  woman'  Bntwhere  in  eonaeqUenoe  of  her  aitnatian,  eonaant 
cannot  be  preaomed  from  want  of  reaiatance ;  aa  if  she  were  violated  during 
deep,  or  iHiilat  in  aatate  of  atapefaetioa  canaed  by  inebziatea  or  naroolLea, 
or  dozing  a  ilt;  no  otiier  force  ia  reqniaite  than  that  neoemarily  incident  to 
the  accompUahment  of  the  criminal  porpoae.    Pavia'  Ozim.  Law  189. 

If  the  court  for  rape  nndar  a  'partionlar  aeotlon  of  the  atatnte,  (1  Ber. 
Gode  ch.  268,  |  8,)  chaxgea  more  than  ia  reqniaite,  (aa  that  the  priaoner 
**  foNibly  raTiahed,"  and  ihat  it  waa  done  ''againat  thewiU,  and  without  the 
oonaent"  of  the  peraon  nptm  whom  it  waa  committed*  that  part  may  be  re* 
Jeoted aa aupliisiige.-  Oamr.  Bennet,  1  Ya.  Oaa.  286. 

At  oommon  law,  a  child  under  fourteen  yearn  of  age  ia  preBomed  inc^Ni* 
Ueof  committing  a  rape;  (1  Hale681;  'Bm.  t.  Xld&nkaw^SO.  kV.  11; 
Mwr.  €roamMdg€y  7  0.  A  P.  682,)  for  thoo^  in  other  fdoniea  maHiU 
mippM  aetatem,  yet,  aa  to  thia  particolar  apedeaof  felony,  the  law  aappoaea 
an  imbecility  of  body  aa  well  aa  of  mind.  4  Black.  Com.  212.  The  con^ 
traiy,  however,  ia  the  better  approved  opinion.  'Whart  Am.  Onm.  Law4tii 
edi  1 1184;  JSmt.  PhiOipi,  80.  &P.  786;  Bmt.  Jordan,  9  0.  AP.  118; 
LewiaO.  L.  668.  But  whatever  may  be  the  limita  of  hia  capacity  aa  a  diieot 
agent,  it  ia  clear  that  when  concemed  with  otheca,  he  may  be  convicted  aa 
psinc^  in  the  aecond  degree.  Whart  Am.  Grim.  Law,  1 1184;  Davla* 
Otim.  Law  180;  Bmj.  PhiUipi.  8  0.  A.  P.  786;  1  BnaaeU  AH.  676. 

Though  in  a  proeecation  for  a  rape  it  ia  competent  to  prove  the  fact  of  m 
recent  conqalaint  by  the  female,  for  the pozpoee of  aoatainingher  credit,  it 
ia  not  competent  to  prove  any  parlioiilazB  of  the  deaoription  of  the  penon 
committing  the  offence  irhkii  may  have  been  given  by  her.  Brogg^s  Mue, 
lOOzatt  722. 

AfarUari:  It  the  female,  when  examined  aa  a  witneaa,  dedinea  to  give 
a  deaoription  of  the  peraon  committing  the  offence,  it  ia  not  competent  to 
prove  the  deaoription  giren  by  her  when  not  upon  oath.    IM* 

•  Theagetetheaetcf  1 B.  O.  p.  40t,  f  26,  ia  iiiteeayeaia;  a&dintiie 
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cff  concabiaage,  he  shall  be  oonflned  in  the  penitetitiary  not 
lees  than  three  nor  more  than  ten  years.     (1  B.  0.  p.  401, 
2,  oh.  106,  i  24,  25.    Acts  1847--8,  p.  9f,  §  16.     9  Geo. 
IV.  eh.  81,  §  19,  20  ;  1866,  p.  82,  oh.  14,  §  1.) 
§  17.  If  any  free  person  sell  a  free  person^^  as  a  slave,  or 

Miof  1847-^  p.  97, 1  16,  ia  twelve  yean.  In  Anderttm's  eoie,  5  Band. 
6SS,  tba  taule  was  aizleeii  jraan,  two  monfluiand  nineteen  days.  Had  she 
bean  nndar  sixteen  yearn,  there  would  probably  haye  beat  aa  little  reason  to 
•omplain  of  the  Jnstioe  as  the  legality  of  the  yerdiot.  With  the  exoeption 
of  xednoing  the  age  from  sixteen  years  to  twelye,  and  the  omission  of  the 
words  or  detain,  in  the  flist  Une,  the  aet  of  1847-8,  is  yery  similar  to  the 
■tatate  of  9  Gea  IV.  cfa.  81,  f  19,  20,  nnder  which  ti&e  cases  of  B.  y.  Smr- 
rtU,  dbe.y  9  Oar.  ft  Payne  887 ;  88  Eng.  Oom.  Law  Bep.  167;  B.  y.  Eop^ 
kimij  1  Oar  ft  Mamhm.  254;  41  Eng.  Oom.  Law  Bep.  148,  and  R,  y.  Bob* 
inif  1  Oar  ftEirw«  466;  47Eng.  Oom.  Law  Bep.  4S6,  were  decided.  In  jB.  y. 
Meadow,  I  Oar.  ft  Kirw.  899;  47  Eng.  Oom.  Law  Bep.  899,  Park$y  Baion, 
said  he  inelined  to  think  that  to  bring  a  case  within  the  20th  section,  there 
niNBt  be  an  actual  taking  or  cansing  to  be  taken  away ;  and  that  a  mere  de- 
ooying  or  enticement  away,  which  woold  be  an  offence  within  the  meaning 
of  the  21st  section,  would  not  constitnte  one  nnder  the  20th  section.  In 
ylsrw  of  this  decision  it  would  seem  proper  after  the  word  take,  to  insert,  or 
efUiee  awaify  or  some  words  of  like  import.    Bep.  Bey.  0.  V.  p.  946,  note^ 

X  0  Upon  an  indictment  on  atatnte  1  Bey.  Oode,  oh.  Ill,  f  28,  for  selling 
a  free  negro  for  a  slaye,  the  eyidenoe  of  the  sale  is  a  written  agreement, 
importing  that  prisoner  sold  the  negro  to  yendee,  for  which  he  waste  deUyer 
and  psy  goods  and  mon^  to  yendor ;  bnt  yendee  was  to  take  the  negro  on 
trial  fbr  a  month;  and  if  at  end  thereof  yendee  likea  him,  yendee  is  to  pay 
the  price,  and  yendor  to  giye  abill  of  sale ;  yendee  pays  a  small  part  of  par. 
chase  money;  within  the  month  negro  nms  away;  and  npon  suspicion  that 
be  was  a  free  negro,  or  had  been  stolen  by  the  prisoner,  the  prisoner  is  ap« 
ptehended  wilhinthe  monfli :  Seld,  1.  that  the  sale  of  a  free  negro,  to  con- 
stttato  the  fldony  within  the  statate,  mnst  be  an  absdlnte  sale ;  2.  that  the 
coMtract  in  tiiis  case  waa  in  its  terms  acondittoiialsale,  to  be  affirmed  or  an- 
nnltsd,  at  yendee'a  option,  within  a  montli,  bnt  if  affirmed  by  him,  the  sale 
then  became  absolute,  and  the  fdony  was  complete ;  and  8.  that  sach  alBrm- 
anee  of  the  sale  by  the  yendee  may  be  proyed,  either  by  positfye  act  of 
Tcndee,  or  by-mere  lapse  of  time  without  any  act  of  yendee  afflrming  or 
amniDing  flie  sale.     Com,  y.  M»,  11  Lei£^  686. 

Hie  sale  of  a  free  negro,  by  his  own  consent,  as  a  slaye,  nnder  a  cdnnslye 

oontract  between  the  telier  and  the  person  $oldj  (the  free  negro,)  that  they 

would  diyide  the  proceeds  of  the  sale  between  them,  is  not  snoh  a  sale  of  a 

free  negro  for  a  slaye,  as  is  made  felony  by  the  statute.    1  Bey.  Oode  of 

1819,  ch.  Ill,  {  28.    Mereer  alias  WUeon  y.  fhrn.,  2  Va.  Oas.  144. 
]>.  is  iadieted  foriteM^^  a  free  midatto  boy,  ibiMfn^  at  the  tlaie  thai 
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kidnap  a  free  person  with  intent  to  nee  or  sell  Mm  as  a 
slave,  knowing  him  to  be  free,  he  shall  be  confined  in  the 
penitentiary  not  less  than  three  nor  more  than  ten  years  (1 
R.  C.  p.  427,  §  28.    Acts  1847-8,  p.  97,  §  19.) 

Injury  inpubUc  conveycmee, 

§  18.  If  any  driver,  conductor  or  caption  of  any  vehicle  or 
boat  for  public  conveyance,  being  free,  shall,  in  tiie  manage- 
ment of  such  vehicle  or  boat,  willfully  or  negligently"  inflict 
bodily  iiyury  on  any  person,  he  shall  be  punished  as  for  a 
misdemeanor.     (Acts  1847-8,  p.  97,  §  20. 

DueUinff^ 

§  19.  If  any  free  person,  resident  in  this  State,  by  previ- 
ous agreement  made  within  the  same,  fight  a  duel  without 
the  State,  and  in  so  doing  inflict  a  mortal  wound,  he  shall 
be  deemed  guilty  of  murder  in  this  State.  (Acts  1809-10, 
p.  9,  ch.  10.  1  R.  C.  p.  684,  §  61;  1880-81,  p.  108,  ch.  87, 
§1;  1847-8,  p.  97,  8,  $  21,  28.) 

§  20.  If  any  free  person,  resident  in  this  State,  by  like 
«  ■  »i 

he  WAS  free :  Held^  1.  that  the  offence  is  complete  by  the  kidnapping, 
without  the  actual  sale  of  the  n^gio  by  the  kidnapper,  under  the  atatate,.! 
Bey.  Ck>de,  oh.  112,  f  28 ;  2.  that  the  stsaiinff  a  free  negro,  with  felonioiia 
intent  to  appropriate  him,  ia  criminal,  whether  the  person  ao  stealing  him 
knew  him  to  be  free  or  not;  8.  that  thongh  the  knowledge  of  the  freedom 
ia  ayerred  in  the  indictment,  it  need  not  be  proyed,  but  may  be  regarded  aa 
anrplnaage ;  but  4,  that  if  one  come  lawfully  into  poaaeanon  of  a  free  n«igro^ 
now  knowing  him  to  be  free,  and  teU  him,  knowledge  of  hia  freedom  at  the 
time  of  selling^  ia  neoeanry  to  make  the  aeUing  criminal ;  5.  that  when  one 
takes  and  carries  away  a  free  negro  boy  of  eight  years  of  age,  with  criminal 
intent  to  appropriate  him,  the  consent  of  such  a  boy  does  not  exonae  or 
lessen  the  offence.    DoMnport  y.  Com,,  1  Leigh  588. 

>^  The  breaking  down  or  oyertnming  of  a  yehicle  ia  prima  fade  eyidence 
of  ne^igenoe.  Ware  y.  Gof,  11  Pick.  B.  106;  Btokes  y.  BoUoneUM,  18 
PeteraB.  181;  CAru^y.  Qriggs,  2  damp.  B.  79;  Oturpuey.  London  and 
Brighton  BaUway  Co.  48  Eng.  C.  L.  B.  747;  Story  on  Bailments,  {  601. 
And  where  a  passenger  is  injured  by  the  upsetting  of  a  ooaoh,  the  presump- 
tion is,  that  it  occurred  by  the  neg^ligance  of  the  driyer.  FixrUh  db  Co,  y. 
BeigUy\XQnM.e&7, 
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agreement,  be  the  second  of  either  party  in  such  duel  as  is 
mentioned  in  the  preceding  section,  and  be  present  as  such, 

when  snch  mortal  wonnd  is  inflicted,  he  shall  be  deemed  an 
accessary  before  the  fact,  to  the  crime  of  mnrdcr  in  this 
State.  (1  R  C.  Id.  Acta  1830-81,  Id.  §  6 ;  1847-8,  Id. 
§  22,  24.) 

§  21.  An  offender,  under  either  of  the  two  preceding  sec- 
tions, may  be  prosecuted  in  the  county  or  corporation  in 
which  the  death  occurs,  if  it  occur  within  this  State  ;  and  if 
not,  in  any  county  or  corporation  in  which  such  offender 
may  be  found.     (Id.  p.  97,  §  21  to  24.) 

§  22.  If  any  free  person  fight  a  duel,  with  any  deadly  wea- 
pon," though  no  death  ensue,  or  send  or  deliver  to  another 
a  challenge  or  message  intended  to  be  a  challenge,  oral  or 
written,"  to  fight  a  duel,  though  no  duel  ensue,  he  shall  be 
confined  in  jail  not  more  than  one  year  and  be  fined  not 
exceeding  one  thousand  dollars.  (Id.  p.  98,  §  25  ;  2  Va. 
516.) 

§  23.  And  if  any  free  person  accept,  or  knowingly  carry 

^'  An  indiotm«nt  at  odbunon  law,  charging  that  the  defendant  did  fight  a 
duel  wUh  pUtoh,  ia  bad  on  demnrrer.  (7om.  t.  Lamberty  9  Leigh  608. 
"^le  terma  nsed  in  deaoribing  &e  offence,"  aaid  Allen,  J.,  in  thia  oaae  in 
deliTering  opinion  of  the  conrt,  "  are  copied  from  oar  atatate  on  duelling ; 
but  the  indictment  doea  not  conolnde  againat  the  form  of  the  atatate,  and 
if  aaatained,  it  moat  be  beoaoae  the  offence  charged  la  a  diatinct  generic 
offence  for  iH^oh  an  indictment  ivill  lie  at  common  law^  or  becaoae  the 
the  charge  is  eqoiTalent  to  a  charge  for  a  common  aasanlt  and  batteiy,  or 
an  affraj."    p.  606.    Bat  see  post^  oh.  18,  §  11. 

»  An  indictment  for  aending  a  challenge,  in  the  form  of  a  letter,  to  fl^t 
a  doel,  need  not  act  out  the  worda  of  the  letter,  nor  the  aabetance  thereof. 
BravonY.  Gvm.,  2  Va.  0a8,516;  States.  Farrier^  1  Hawks 487. 

Ko  aet  phraae  ia  neceasary  to  constitate  a  challenge  to  flg^t  wi<h  deadly 
weapona.  Com.  y.  Bart^  6  J.  J.  MarRhall  121;  Com.  ▼.  Tibbe,  1  Dana  624« 
The  note  or  letter,  sent  by  one  party  to  the  other,  and  parol  teatimony,  in 
explanation,  are  admiaaible  aa  evidence.  The  jory  ia  to  decide  whether, 
tram  all  the  droomatanoea,  there  haa  been  a  challenge  within  the  atatate* 
If  a  jory  beliere  a  letter,  inviting  to  a  meeting,  thoogh  on  ita  face  it  par«. 
portli  to  be  a  challenge,  ia  merely  empty  boast,  and  in  ridioale  to  the  party 
to  whom  it  ia  addreaaed,  they  may  acquit ;  though  it  ia  otherwise  if  th^y 
deem  it  in  eazneat     OwK  t.  JTort,  ttfpra,  * 
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or  deliver,  any  sucli  challenge  or  message,  or  advue,  ea^ 
4X)nrage  or  promote^  sach  duel,  he  shall  be  confined  in  jail 
not  more  than  six  months  and  fined  not  exceeding  five  haa-- 
dred  dollars.     (Acts  1847*8,  p.  98,  ch.  8,  §  26.) 

$  24.  If  any  free  person,  resident  in  this  State,  leave  the 
same  for  the  purpose  of  eluding  the  provisions  herdn  con- 
tained, respecting  duelling  or  challenges  to  fight,  and  with- 
out the  State  engage  in  a  duel  (though  no  death  ensue)  or 
challenge  another,  or  send  or  deliver  a  message,  intended 
to  be  a  challenge  to  fight  such  duel,  or  accept,  or  knowingly 
carry  or  deliver  any  such  challenge  or  message,  or  be  pres- 
ent at  the  fighting  of  such  a  duel,  with  deadly  weapons,  as 
an  aid,  second  or  surgeon,  or  advise,  encourage  or  promote 
euch  duel,  he  shall  be  deemed  as  goUty  and  subject  to  the 
like  punishment,  as  if  the  offence  had  been  committed  in 
ibis  State.    (Acts  1847-8,  p,  98,  ch.  8,  §  27.) 

§  25.  A  person  indicted  in  this  State  under  the  iuneteenth» 
twentieth,  twenty-first,  or  twenty-fourth  section,  may  plead 
his  conviction  or  acquittal  of  the  same  offence  in  another 
State,  in  bar  of  such  indictment.    (Id.  §  28.) 

$  26,  If  any  free  person  post  another,  or,  in  writing  or  in 
print,  use  any  reproachful  or  contemptuous  language  to  or 
concerning  another^  for  not  fighting  a  duel,  or  for  not  send- 
ing or  accepting  a  challen^,  he  shall  be  confined  in  jail  not 
more  than  six  months,  or  fined  not  exceeding  one  hundred 
dollars.     (Id.  §  29.) 

f«  See  Om».  ▼.  DudU^,  6  hs^  618. 

In  oar  nrriBkaa  cf  the  AotB  of  1847-8,  w  haTe  made  no  maletial  oliHiga 
of  it,  as  to  dnaUing.  Aa  tfaaze  ia  no  eKpreM  pxoTiaioa  in  flio  act  for  tiie 
poniidunent  of  an  aid  or  soxgeon  present  at  a  duel  tf»  the  BMe^  w  aoppoee 
the  fnmerB  of  the  aot  intended  to  leaTO  them  to  the  poniahment  at  oommoa 
law.  Oarrying  the  aeoepianae  of  a  diallenge  ia  not  oKpreaoly  mentioned, 
bnt  waa  probably  anppoaed  to  be  embraeed  by  the  latter  part  n^iai  ma  1 9S 
of  the  aot  of  1847-8,  and  ia  §  28  of  thia  ehapter.  Bep.  Bev.  0.  V.  p.  948, 
ncte. 

To  ptoydke  another  to  send  a  ohaUenge  ia  indietable  at  oami&on  law. 
muat.  Am.  Oiim.  Law,  4th  edi.  |  2676;  1  Hairtc.  P.  O.  |  IS,  19 : 1  Deaoon^ 
<%im*  Law  919. 
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§  27.  If  any  justice  or  judge  have  good  cause  to  suspect,^* 
tbat  any  peisons  are  about  to  be  engaged  in  a  duel,  be  may 
issue  his  warrant  to  bring  them  before  him,  and  if  .he  think 
proper  to  take  from  them  a  recognizance  to  keep  the  peace, 
he  shall  insert  therein  a  condition,  that  they  will  not,  during 
the  time  for  which  they  may  be  bound,  be  concerned  in  a 
duel  directly  or  indirectly.  (1  R.  0.  p.  684,  §  5.  Acts 
1830-81,  p.  104,  ch.  37,  §  6  ;  1847-8,  p.  98,  §  80.) 

^  A  Judge  oat  of  court  lialh  a  light,  when  he  hath  reason  to  gnapeet  • 
dnel  ia  about  to  take  plaoe,  to  commit  a  witness  who  may  refuse  oat  of  court 
to  give  testimony  by  affidavit,  when  the  party  accused  is  not  before  ilie 
judge,  until  he  shall  give  testimony;  and  %forthri^  such  power  exiata  when 
flie  psrfyaemised  is  before  the  Judge.    C<m».  t.  J<mM,  1  Ya.  Gas.  270. 
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$  1.  Prosecutions  for  offences  against  the  Commonwealth, 
unless  otherwise  provided,  shall  be  by  presentment,  indict-. 
meat  or  information.*  Acts  1847-^,  p.  124,  eh.  20,  §  1 ; 
1866-7,  p.  926,  §  1. 

*A  presentment  made  in  the  oidinaiy  way  by  a  grand  jury  is  regarded,  in 
the  ptaotloe  at  commcn  law,  as  nothing  nrare  tfaaninstraetiaiis  by  the  graad 
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Presentment,  Bidictment  and  iifcrmatian. 

§  2.  An  mfonnation^  may  be  filed  apon  a  preBentmeat  or 
indictment  by  a  grand  jury ,  or  npon  a  complaint  in  writing, 
verified  by  the  oath  of  a  competent  witness ;  but  no  person 

jiny,  to  tlM  piopsr  oAoer  of  Iha  «raxt  lor  fkaiadsBgia 

^wbidh  laiey  And  to  hATe  hem  oommittcd.  4  Bl.  Ckna.  801 ;  1  Qiitiy  Or.  L, 
"162.  When  the  incKetment  has  been  ptepared  by  h]ia»  it  Is  nbodtted  t» 
them ;  end  vpon  their  flndisg  it  a  tr«e  bitt,  the  prDOMOtion  ecKngoaenoes 
vpon  that  ladiotmeut.  Thm  pBenentnient  vmtg^d  in  the  indictment  oeaaea 
Mid  beoomea  eEtinet.  If ,  however,  the  otteer  of  ttie  court,  ^fho  ia  ttie  xep- 
leaentatiYe  of  the  Croiwn,  and  nhoae  oonoomnoe  and  eo-operataon  in  the 
proaeeotion  are  alwmya  zeqviied,  dedUnea  fimwining  an  sadietmentvpoii  these 
iBstntetions,  the  presentment  oeaaea  to  eziat  for  any  pwpoae.  In  the  piao- 
tioe  of  Virginia^  the  presentment  haa  been  aBowed  an  eAoay,  not  known 
aft  eommon  Unm  in  Hhiglimd.  B  haa  been  aDow«d,  for  many  pnzpoaea,  to 
atand  in  the  j^aoe  of  an  tadiobnent;  or  to  ataad  as  the  ftnunMloa  tof 

fnrlher  prooeedinga  against  the  party  presented The 

jaesentment,  moreorer,  seems,  in  Virginia^  from  a  TBiy  distant  period* 
to  hare  been  made  the  foondatlon  for  a  amnmoBa  to  show  oawa  why  aa 
infonnatfon  for  the  oifenoe  preecnted,  shooid  not  be  aied  againat  the 
aeefosed.  Ko  aathority  has  been  foond  in  the  BnsJiA  books  that  war- 
rants sooh  an  use  of  the  preeentmant. These  pw- 

poesa  of  presentments  and  theae  prooeecttngB  npon  them  in  onr  praotiee 
were  doobtleas,  witiiin  the  -new  of  the  iwrisoca  of  our  new  Ooda»  wbasi 
tiiat  general  jtoorision  was  made,  tiiat  proaecnttona  for  off eneea  against  the 
OoBomonweilth,  nnleas  otherwiaa  prorided,  shall  be  by  indietment,  preaent- 
mentor  infonnation.  Aots  1847-8,  oh.  20,  §  1.  It  seems  dear  that  the  pff- 
aentment  has,  in  VfrginiOy  the  ehanoter  in  itaatf  of  •  eriaainal  prooaeding, 
nntflit  is  embodied  and  meirgad  in  an  indietment  for  tiie  same  otfenosb  or  in 
an  informaition  filed  npon  it;  and  may  stand  in  the  place  of  an  indict- 
ment, on  whioh  the  pioaeoation  for  a  miademaanor  may  praoeed«  without 
indictment  or  information,  as  waa  decided  in  TowM  CM0^  5  Ijei|^  74JI* 
Per  Lomcufj  J.  in  (km.  t.  CArMten^  7  Gatt.  686-«a7, 

b  In  a  proseontion  for  a  felony  or  misdemeanor,  if  the  indietment  ia  kiat 
at  any  time  before  the  trial,  thoof^  after  anaignment  and  plea»  the  party 
cannot  be  tried.    3rad§KawY.  Cbm.,l^Q!ud^  607. 

A  felony  cannot  be  pcoaeooted  by  information.  Coai.  t.  BorptU^  S  Xnigh 
666. 

The  Jndgmant  of  the  eoui  craRnUng  a  motiain  to  quaah  a  pmsanteiBt, 
affords  no  good  Mason  against  graatiag  leaye  to  file  the  fnfciwnatioin.  Com. 
T.  OkriMn^,  7  Qiatt*  681. 

TheiaaoingprooeaaagrinatthadelisadanttoaBawar  the  preaantwianti  far- 
airiMsiio  good  nssoa  against  fnntiagkSM  to  iUiiJteiBftn^^       Ueoft. 
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■hall  be  put  upon  trial  for  aoy  felony,  nnleflB  an  indiobnent^ 

If  in  motiGmi  for  kftro  to  fik  an  inf orauiiion,  there  is  any  Ukalihoood  of 
injofltioe,  or  eren  anything  inequitable,  being  inflicted  upon  the  def endant, 
the  court,  in  the  ezeroiae  of  ita  diaoietion,  will  alwi^  refoae  the  leare- 
Lomam,  J.  in  8.  0. 640. 

It  ia  a  welUaettled  prine^de,  thai  the  oourt  will  ttoi»  in  any  oaae,  grant  an 
-tDfoimation,  where  the  proaeoator  haa  ahnady  preferred  an  indioiment,  and 
the  grand  Jury  f oimd  a  true  bill,  althongh  it  waa  qnadied  for  inaoflloiencj. 
Idem;  Anon.  B  Mod.  187, 

A  pteaentmeut  of  a  grand  Jury,  to  be*  proper  foundation  for  an  infoxma- 
tlon,  must  oontain  etery  matteir  neoeaaary  to  render  the  aot  imputed  to  the 
defendant  nnlawfol,  and  the  aoppoaed  offenoe  mnat  be  deaoribed  with  at 
leaat  reaaonable  certainty.    Biahop  t.  Omu.,  IS  Gratt.  786. 

Aeoording  to  the  Bng^Udi  pnetiee,  a  oriminal  information  at  the  Grown 
oflloe  ia  only  allowed  to  be  illad  npon  motion,  and  a  rule  to  ahow  oanae 
groonded  upon  a  proper  and  legal  afildaTit;  and  thia  affldaTit  should  be  full 
and  ezpUflit— 4hoal^  diaoloae  all  the  material  ftusts  of  the  eaae,  and  oontain 
all  matters  neoeaaary  to  eliminate  tiie  deftodant  5  Bao.  Abr.  (Bout,  ed.) 
MInfonnationa,''  (D.)  p.  180;  1  Ohit  O.  L.  587;  Axeh.  0.  P.  78,  74.  Our 
aet  of  Aasambly  ezpraady  xeqmxea  the  leave  of  the  oonrt  on  a  mle  to  ahew 
i;  bat,  by  oar  praotioe,  a  preriooa  pieaentment  by  the  grand  jmry  often 
inidaoe  of  theaffldaTitreqnixed  bythaBnglishnile.  Where,  hoir- 
eirer,  it  ia  tfana  aoa|^t  to  be  made  the  groand  of  the  rule  to  ahew  eanae,  tt 
mnat,  Uke  the  aflldaTit,  contain  erncta^  to  ahew  that  an  offence  has  been 
ommmitted.  Komattermaterial  to  render  the  aot  imputed  to  the  daftadaai 
imlawfnl  can  be  omitted,  and  the  aoppoaed  offenoe  moat  be  deaocibed  with 
at  leaat  reaaonable  certainty.  If  it  be  def  eotilTe  in  theee  respeota,  the  pra- 
aentment  cannot  aTSil  for  any  legal  parpoae  whatever.  Zee,  J.  in  8.  O.,  18 
Gratt.  786. 

Upon  a  rale  to  ahew  oanae  why  an  infotmattonalioald  not  be  filed,  thada- 
f  endant  appears  and  movea  the  court  to  qnaah  the  preaantment,  on  the 
groand  that  it  does  not  charge  any  offenoe  againat  him ;  bnt  the  motion  is ' 
orerroled.  The  inf6rmationia  then  filed,  and  he  pleada '^  not  goilfy:'' and, 
on  the  trial,  there  ia  a  Terdiet  and  Jadgment  againat  him.  Upon  a  writ  of 
error  to  the  appellate  coort,  he  may  dbjeet  to  the  inaoAcieney  of  the  pra> 
■entmenl    8.  0. 18  Gratt  78S. 

An  indictment  being  qoaahed,  beoanaa  one  of  fhegrand  Jarora  who  fonnd 
it  waa  not  a  ficeeholdar,  the  indictment  ia  not  a  aafflcient  foundation  for  a 
role  apon  the  party  to  ahew  oanae  why  an  information  ahoold  not  be  filed 
against  him.     Cam.  r.  A^fru^  6  Gratt  668. 

Generally  speaking,  whan  a  preaantment  ia  made,  the  order  of  the  ooart 
is,  that  the  party  be  sommoned  to  i^pear  at  tiie  next  coort,  to  ahew  caaae 
why  an  information  ahoold  not  be  filed  againat  him.  Bat  in  aoqae  caaeathe 
pKoceedingB  are  of  a  more  aommary  character.    8B6b.  Prao.  (old edi*)  108. 

1  This  aaetioii  doea  not  aathoriaa  the  trial  of  a  priaonar  for  felony,  eroept 
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Bhftll  have  first  been  found  by  a  grand  jury  in  a  court  of 
competent  jarisdiction.  K  the  accused  be  in  custody,  or  has 
been  recognized  or  summoned  to  answer  such  presentment, 
indictment  or  complaint,  no  other  process  shall  be  necessary ; 
but  the  court  may,  at  its  discretion,  issue  process  to  compel 
the  appearance  of  the  accused.  1  B.  C.  p.  611,  §  45  ;  Acts 
1847-8,  p.  142,  §  2 ;  1866-7,  p.  926-7,  §  2 ;  1870,  p.  401. 
$  8.  In  a  prosecution  for  a  misdemeanor,  the  name  of  the 
prosecutor,  if  there  be  one,  and  the  county  or  corporation  of 
hia  residence,  shall  be  written  at  the  foot  or  the  present- 
ment, indictment  or  information,  when  it  is  made,  found  or 
filed ;'  and,  for  good  cause,  the  court  may  require  a  prosecu- 
tor to  give  security  for  the  costs,  and  if  he  fails  to  do  so, 
II      I       ■      I    .  .  ■  III  '  I  .    1 1.  ■ 

npaai  an  indiotment,  found  by  a  grand  jiay  in  a  oout  of  competent  jnris- 
diotion.    MoMewi  t.  Cam,^  and  Ga/mer  t.  Oom,^  18  Giatt.  989. 

s  Under  fhe  act,  1  Bev.  Oode,  ch.  109,  {  45.  p.  611,  whioh  zeqnired  as 
-wen  tlDB  '*  title  or  piofeasion,*'  as  *'  the  name  and  siuname  of  the  proaeoa* 
toTy  and  the  town  or  eonnty  in  whioh  he  shall  reside,"  to  be  written  at  the 
ibot  of  the  infonnation  before  it  be  filed,  and  of  eyeiy  bill  of  indictment 
beforo  it  be  presented,  it  was  hMy  that  the  omission  to  write  the  title  or 
pffoHnssian  of  the  proseoator  at  the  fbot  of  an  information  or  indictment,  is 
no  gKoamd  of  exception,  either  by  motion  to  qnash  or  plea  in  abatement. 
The  act  is  only  directory  to  tiie  officers  of  the  court.  Com,  y.  Dmm*,  10 
JjAif^  685.  And  in  Wariham  y.  Omi.,  5  Band.  669,  672,  it  was  said  by 
Broekeninvughj  J.  with  reference  to  the  same  statate,  in  deliyering  the 
opinion  of  the  court :  '^The  first  remark  to  be  made  is,  that  this  law  cannot 
properly  be  denominated  a  penal  statute;  it  neiiher  defines,  nor  creates  any 
oiiininal  otfence,  nor  pres^ttibes  a  pqnishment  txu  one.  It  merely  directs 
how  certain  proceedings  shall  be  carried  on  in  trespasses  andmisdemeanon, 
preparatoiy  to  their  introdnction  into  court  Tliere  is  no  reason  why,  in 
eonstming  such  an  act,  we  should  not  stick  to  the  letter,  nor  why  we  should 
not  cany  into  eCeot  the  obyioos  intention  of  the  legislature,'* 

It  is  not  necessary  to  insert  ihe  name  of  ihe  prosecutor  at  the  foot  of  the 
Indictnient  for  a  misdemeanor,  if  it  appears  that  the  indictment  was  found 
trae  OB  the  eyidence  of  a  witness  sent  to  the  grand  jury,  either  at  their  own 
request,  or  by  direction  of  the  court,  and  this  whether  there  was  a  preyious 
presentment  or  not     Wortham  y*  Gtwi.,  mtpra. 

"What  words  are  sulfioient  to  shew  that  one  is  a  prosecutor.  See  EiMght 
T.  Cbm.,  S  Va.  Oas.  8;  Oom  y.  DoWy  lUd  29. 

After  yerdiot^  the  prosecutor  cannot  be  allowed  to  shew  by  parol  eyidence, 
that  he  was  called  <m  by  the  grand  Jury,  and  did  not  yohmtaiily  giye  the 
iaf onnation.    Cbsk  y.  DaWy  mtfra. 
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dismiaB  the  proseeation  at  his  costs.'  (1  B.  C.  p.  611,  $46{ 
p  61&,  i  66.    ActB  1866^7,  p.  927,  §  8.) 

{  4.  If  any  proceeding  for  an  ofFenoe,  had  or  moYedat  the 
inBtanoe  of  a  proaeoator»  be  dismifleed,  or  the  accneed  die* 
charged  from  the  aocasation,  the  court  or  jastioe  before  whom 
the  proceeding  is,  may  give  judgment  against  the  proaeeulor 
in  favor  of  the  accused  for  hia  costs.  ^  (1  R.  C.  p.  611,  $ 
46.    Acts  1847-«,  p.  148,  §  4  ;  1866--7,  p.  927,  §  4.) 

{  5.  In  an  indictment  or  accusation  of  peijury/  or  subor- 
nation of  peijary,  it  shall  be  sufficient  to  state  the  sob- 
stance  of  the  offonce'  charged  ag^nst  the  accused,  and  in 
what  court  ar  by  whom  the  oath  was  administered  which  is 
charged  to  have  been  falsely  taken,  and  to  make  an  aveiv 
ment  that  such  court  or  person  bad  competent  authonty  to 
administer  the  same,  together  with  the  proper  averments  to 
falsify  the  matter  wherein  the  peijuiy  is  assigned,  without 
setting  forth  any  part  of  any  record  or  procee^ng  at  law  or 


<  The  piofleoator's  insohrenoy  or  mability  to  pay  oostsifl,  oEdinarily,  good 
OMue  for  ruling  him  to  find  Beooxify  for  mioh  pajment ;  hot  if,  in  the  opln- 
ien  of  the  oonri,  pnbUe  Jnatioe  requires  that  theproeeoation  ahoidd  proceed^ 
rtnugr  refqae  to  dionuH  Hhe  indtoCanent,  though  fee  proeeontor  be  ineolvenly 
•nd  aeonritj  for  eoete  be  not  gi^en.     Com.  t.  BiUj  et  aU,  9  Leigh  601. 

«  A  vofamtaiy  informer  on^^  to  be  madeaproeeentor,  and  liable  fov  eeata 
in  ease  of  faUme ;  bat  one  who  is  emnpeUed  to  be  an  infonner,  cannot  be 
eonsidMed  a  proeeentor.     W&r^am  r.  Com.,  5  Rand.  669. 

In  a  proseeation  for  a  misdemeanor  at  the  instance  of  a  Tohmtary  press 
eotor,  tiie  defendsnt  Sles  a  plea  in  abatement,  that  one  of  the  gmnd  jnren 
who  found  the  indictment  was  not  a  freeholder ;  and  the  issue  made  i^  en 
that  plea  is  foond  for  the  defteidant,  and  the  indictment  qnashed :  JBetd^  the 
court  should  giTe  jndgnunt  for  the  costs  against  the  prisoner.  Otm,  y.  8t 
fHair,  1  Gratt  666. 

The  inf ofmer  and  jiroseoator  is  a  competent  witness  for  the  prosecnticn, 
thoo^  liable  for  costs  in  case  the  defendant  is  acquitted.  QiUiam  t.  Cmi» 
4Iieigh688;  Bofttfr't  eoM.  8  Ya.  Oai.  868. 

A  As  to  what  constitates  peijmy,  see  pot^  eh.  17,  f  1,  and  note. 

s  An  indictment  for  perjoiy  mnst  shew  that  the  endence  which  the  de- 
fendant gsTC  was  material.  And  therefore  if  the  eridenoe  which  the  de* 
f endant  ga^e  before  the  grand  Joiy  is  not  shewn  clearly  on  the  face  of  the 
infietment  to  relate  to  an  offence  oommttted  within  the  cssmty,  the  indiot* 
ment  is  defectiTe.    Com.  v.  Piekming,  8  Giatt  688. 
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equity,'  or  the  coinmimon  or  authority  of  the  court  or  person 
before  'whom  the  peijnry  was  committed ;  but  nothing  herein 
AalL  be  construed  to  allow^  without  the  consent  of  the  ac- 
cused, a  part  only  of  any  record,  proceeding,  or  writing,  to 
be  giren  in  evidence  on  the  trial  of  such  indictment  or  ac- 
eoeation.  (Acts  1845-6,  p.  64,  ch.  89  ;  1847>^8,  p.  143,  § 
6;  1866-7,  p.  927,  §6.) 

§  6.  In  a  proeeeution  against  a  person  accused  of  embez- 
sKng,  or  fraudulently  converting  to  his  own  use,  bullion, 
money,  bank  notes,  or  other  security  for  money,  it  shall  be  * 
hiwful,  in  the  same  indictment,  or.  accusation  to  charge,  and 
tiiereon  to  proceed  against  the  accused  for,  any  number  of 
distinot  acts  of  such  embezzlement  or  fraudulent  conversion, 
which  may  have  been  committed  by  him  within  six  months 
ffom  tiie  first  to  the  last  of  such  acts  ;*  and  it  shall  be  suffi- 
cient to  allege  the  embezzlement  or  fraudulent  conversion 
to  be  of  money,  without  specifying  any  particular  money, 
gold  silver,  note  or  security  ;  and  such  allegation,  so  far  as 

An  auttotoMiit  lor  peijiizj  (nndar  the  ael  1  Bar.  Code,  oh.  148,  f  1,  p. 
571)  in  giTing  false  ieetimony  before  a  grand  Jury,  ofaarges  that  the  defen- 
dant, being  duly  swom,  ''did  depose  and  ghe  evidence  to  the  grand  jury  in 
Bttbetanoe  and  to  the  effect  fbUowing,**  (stating  ihe  testimony)  <*  whUh  etrid 
094denee  wa$  wi^fkUy  faUe  tmd  eorrupt,  for  in  tnitii,"  Jbo.  (fhkifjring  tlie 
flaelB  dq^oaad  to)  *'  and  so  the  defendant  did,  in  numner  and  form  aforesaid, 
cammU  vdllftd  and  earmpt  perfurff"  On  general  demturer  to  the  indiot- 
ment,  Md,  here  is  no  soilloient  statement  that  tiie  defendant  leUf^lp  or 
eomtpUff  swore  falsely,  and  the  indictment  is  def eotiye  as  weU  at  eommon 
Unr  as  imder  the  statnte.  Thamae  t.  Gm9».,  9  Bob.  795.  Bee  note  by  re- 
porter to  this  ease,  p,  796-9. 

k  dsmmrer  to  an  indictment  for  perjniy  sustained*  Com.  t.  Boaeh^  1 
Oratt  561. 

V  In  the  case  of  flie  (hm.  t.  lodge,  (deeided  in  1854)  it  had  beoi  M^ 
tinA  an  indictanent  for  pexjuty  in  swearingto  an  answer  in  ohaneery,  ahoold 
aet  out  ihe  whole  biU  and  answer.    2  Oratt.  579. 

A  As  to  the  difftonhies  which  ga^e  rise  in  Sngland,  to  sach  a  provision  as 
this,  see  2  RnsseU  on  Grimes  207.  In  yiew  of  these  diffloolties,  the  first 
cbRise  of  ttie  statute  of  2  WilL  IV.  ch.  4,  J  8,  (from  which  tiiis  is  taken,) 
seams  better  adapted  to  the  ease  than  the  provision  in  the  act  of  1847-8,  p. 
148,  $  6,  that  "on  the  trial  evidence  may  be  given  of  any  snch  embesile* 
ment  oommitted  within  six  months  next  after  the  time  stated  in  the  iadlet- 
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it  regards  the  descriptioD  of  the  property,  shall  be  snstainedy 
if  the  accused  be  proved  to  have  embezzled  any  bnllion, 
money,  bank  note,  or  secarity  for  money,  (althoagh  the 
particular  species  be  not  proved.)  (Acts  1847-8,  p.  143,  § 
6.     2  Will.  IV.  ch.  4,  §  8.     Acts  1866-7,  p.  927,  §  6.) 

§  7.  In  a  prosecution  for  forging,  or  altering  or  attempting 
to  employ  as  true,  any  forged  instrument  or  other  thing,  and 
in  a  prosecution  for  any  of  the  offences  mentioned  in  chapter 
one  hundred  and  ninety-three*  of  the  Code,  and  the  laws 
amendatory  thereof,  it  shall  not  be  necessary  to  set  forth  any 
copy  or  fac  simile  of  such  instrument  or  other  thing,  but  it 
shall  be  sufficient  to  describe  the  same  in  such  manner  as 
would  sustain  an  indictment  for  stealing  such  instrument  or 
other  thing,  supposing  it  to  be  the  subject  of  larceny.  (Acts 
1857-8,  ch.  84,  p.  41.  C.  V.  ch.  207,  §  7  ;  Acts  1847-8, 
p.  148,  §  7 ;  11  Geo  IV.  and  1  Will.  IV.  ch.  66,§  28 ;  ActB 
1866-7,  p.  927,  §  7.) 

§  8.  In  a  prosecution  for  an  offence  committed  upon  or  re- 
lating to  or  affecting  real  estate,  or  for  stealing,  embezzling, 
destroying,  iiijurying  or  fraudulently  receiving  or  concealing 
any  personal  estate,  it  shall  be  sufficient  to  prove  that  when 
the  offence  was  committed,  the  actual  or  constructive  pos- 
session, or  a  general  or  special  property,  in  the  whole  or  any 
part  of  such  estate,  was  in  the  person  or  conmiunity  alleged^ 
in  the  indictment  or  other  accusation,  to  be  the  owner* 
thereof.     (Acts  1847-8,  p.  148,  §  8 ;  1866-7,  p.  928,  §  8.) 

meni."  If  this  be  considered  as  refeniiig  only  to  a  partioolsr  sot  of  embes- 
slement  ohaiiged  in  the  indiotment,  it  would  seem  to  be  anneoesssry.  For 
**  in  criminal  proeecations,  from  the  highest  offence  to  the  lowest,  it  is  nn- 
neceasszy  to  prore  the  time  of  committing  the  offence  pxeoisely  ss  Isid,  un- 
less that  partionlar  time  is  material  ;*'  *'  tiie  facts  may  be  prored  to  haya 
ocoorred  on  any  day  previoos  to  the  finding  of  the  bill  by  the  grand  Juy." 
2  EnsaeU  on  Oiimes  717.    Bep.  Bey.  0.  V.  p.  1012,  note, 

9  See  ante  ch.  It. 

*  In  an  indictment  for  larceny,  the  name  of  the  owner  of  th^  property 
charged  to  have  been  stolen,  mnst  be  stated ;  and  if  it  appears  that  the  per- 
son so  stated  to  be  the  owner  was  a  married  woman  at  the  time  of  the  lar- 
ceny, it  is  error,  and  the  prisoner  should  be  acquitted.     Hughei  t.  Cam. 
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§  9.  Where  an  intent  to  injure,  defraud  or  cheat,  is  re- 
quired to  constitute  an  offence,  it  shall  be  sufficient,  in  an 
indictment  or  accusation  therefor,  to  allege  generally  an  in- 
tent to  injure,  defraud  or  cheat,  without  naming  the  person" 
intended  to  be  injured,  defrauded  or  cheated,  and  it  shall 
be  sufficient,  and  not  be  deemed  a  variance,  if  there  appear 
to  be  an  intent  to  injure,  defraud  or  cheat  the  United  States 
or  any  State,  or  any  county,  corporation,  officer  or  person. 
(Acts  1847-8,p.  143,  §9 ;  1866-7,  p.  928,  §  9.) 

§  10.  All  allegations,  unnecessary  to  be  proved,"  may  be 
omitted  in  any  indictment  or  other  accusation.  (6  and  7 
Vict.  ch.  88,  §  2  ;  Acts  1866--7,  p.  928,  §  10.) 

§  11.  No  indictment  or  other  accusation  shall  be  quashed 
or  deemed  invalid  for  omitting  to  set  forth,  ^  that  it  is  upon 

17  Gratt.  565.  Where  goods  are  in  the  poeefision  of  the  wife,  they  most  be 
Udd  as  the  goods  of  her  husband.    2  Boss.  89. 

In  a  trial  for  larceny  to  oonviot  the  prisoner,  there  must  be  satisfaotory 
proof  that  the  proper^  stolen  was  the  property  of  the  person  stated  in  the 
indictment.    Jonei  t.  Cam.,  17  Gratt  563. 

10  In  the  case  of  the  Cbm.  y.  Ermn  and  Lewis,  it  was  held  that  a  charge 
that  a  fargevy  of  bank  notes  was  oommitted,  with  intent  to  injure  "  divers 
^;ood  citisens  of  the  Oommonwealth,  and  others,  to  the  Jurors  unknown,'* 
without  setting  out  an  intent  to  injure  the  President,  Directors  and  Oom- 
pany  of  those  banks,  or  of  any  particular  person,  or  body  politic,  by  name, 
is  good  after  yerdiot.    2  Va.  Caa.  887. 

u  In  an  indictment  for  murder  it  is  not  necessary  to  set  out  the  length, 
breadth  or  depth  of  the  wound.  Lousier  ▼.  Com.,  10  Gratt  708.  '*  It  is  not 
only  unnecessary  to  prove  the  length  and  depth  of  the  wound,  as  alleged  in 
the  indictment,  but  even  that  it  was  in  the  same  part  of  the  body  in  which 
itlsaUegedtohiivebeen."  Per  Jfan^urtf,  J.  in  8.  0.  715 ;  i2^  v.  if^ildy, 
1  Moody's  B.  98,  2  British  Crown  Oases. 

In  an  indictment  for  murder  there  axe  two  counts,  in  the  second  of  which 
the  offence  is  not  set  out  as  another  offence,  lliis  is  not  error.  So  far 
from  its  being  neoe«ary  to  prove  that  offenoee  stated  in  different  counts  of 
an  indictment  are  different  offences,  if  th^  are  in  fact  different,  and  axe 
felonies,  the  indictment  may  be  quashed,  or  the  prosecutor  compelled  to 
elect  for  which  offence  he  will  proceed;  though  the  indictment  will  not  on 
that  0oand  be  demurrable.    Ibid  708,  712. 

"  Xkeae  provisions  of  the  Oode  dispeai^  with  the  neceesiiy  of  fonnal  al- 
legationa  in  an  indictment ;  and  declare  that  *'  no  indictment  or  other  accu. 
•ation  shall  be  quashed,  or  deemed  invalid,"  for  any  of  certain  enumerated 
go  ftyr  #■  ttii»  ywwfti ona  eartf pA  ttw  owe  the  in d14m»ttt  K^piaat 
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the  oaths  of  the  jarors,  or  upon  their  oaths  and  affirmation  ; 
or  for  the  insertion  of  the  words  "  upon  their  oatk^^^  instead 
of  **  uvon  their  oaths  ;"  or  for  not  in  terms  alleging,  that  the 


objection,  howeyer  niaed ;  and  they  aeem  to  extend  to  most  if  not  all  de- 
fects of  fonn,    Mancure,  J.  in  LagUr  t.  Com.f  10  Gratt  708,  711- 

It  is  in  the  discretion  of  the  ootirt  to  qxtash  an  indictment  for  insoffloien- 
cj,  or  pat  the  party  to  a  motion  in  arrest ;  but  where  the  question  is  donbt- 
f ol  the  first  remedy  most  be  refused.  The  court  will  not  quash  an  indict- 
ment, except  in  a  rery  clear  case.  Where  the  application  is  made  upon  the 
part  of  the  defendant,  the  English  courts  haye  almost  uniformly  refused  to 
quash  an  indictment,  where  it  appeared  to  be  for  some  enormous  crime, 
such  as  treason,  felony,  forgery,  perjury,  or  subornation.  See  Whart.  Am. 
Oiim.  Law,  4th  edi.  §  519  and  cases  dted ;  8  Rob.  Prac.  (did  edi.)  125. 

In  proseoutyns  for  felonies  and  other  serious  offences,  the  court  will  not 
on  the  motion  of  the  prisoner  quash  the  indictment,  unless  where  the  court 
has  no  jurisdiction ;  where  no  indictable  offence  is  charged ;  or  where  there 
is  some  othef  substantial  and  material  defect.  In  other  cases  he  will^be  left** 
to  his  demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error.  Bell  r. 
Com,,  8  Gratt  600;  1  Ghitty  Or.  Law  246-248  top  page,  Fhila.  edi  1819. 
If  no  criminal  offence  is  charged  the  court  may,  on  motion  of  the  defend- 
ant, quash  the  indictment.  Com.  r.  Qark^  6  Gratt  675;  Suffr,  Com,,  14 
Gratt  648.  \ 

In  general  it  lies  in  the  discretion  of  the  court  to  quash  an  indictment,  on 
the  motion  of  the  prisoner,  or  to  compel  him  to  plead  tli9  matter  in  abate- 
ment ;  but  if,  on  motion,  the  ^urt  thinks  such  matter  ayailable  by  plei^  it 
oug^t  to  advise  him  to  plead  the  same,  and  not  merely  oTerrule  his  motion 
to  quash.     Com.  t.  Mo  Caul,  1  Ya.  Cas.  801. 

If  one  count  in  an  indictment  be  good,  there  is  no  error  in  orerruling  a 
motion  to  quash.  Kirk  t.  OOm,,  9  Leigh  627 ;  State  t.  Wiehonf  15  Mia. 
508;  State  y.  Mathie,  8  Pike  84. 

After  a  motion  to  quash  an  indictment  containing  two  counts,  one  of 
which  is  defective,  the  oi&oer  prosecuting  for  the  State  may  enter  a  nolle 
proieqtti  as  to  the  defective  count,  which  will  remove  the  grounds  for  the 
motion  to  quash,  and  leave  the  defendant  to  be  tried  upon  the  charge  con- 
tained in  the  good  count    State  v.  Buchanan,  Iredell  59. 

It  is  error  to  quash  an  indictment  for  matter  which  is  not  apparent  in  the 
body  of  it  or  in  the  caption ;  extrinsic  matter  being  proper  for  defence  only 
on  trial  by  juiy.     Com  v.  Church,  1  Penn.  State  B.  105. 

Quashing  an  indictment  as  to  one  of  several  defendants,  quashes  it  as  to 
all.    Lambert  v.  People,  7  Oowen  166 ;  People  v.  Eckford,  7  Gowen  585. 

The  application  to  quash,  if  made  upon  the  part  of  the  defendant,  must 
be  made  before  plea  pleaded.  Post  261 ;  B,  v.  Bookwood,  Holt  684  ;  4  St 
T.  B,  677 ;  WeimorpJUn  v.  State,  7  Blackf.  186.  Should  the  application  be 
made  on  tiie  part  of  tiie  proooeatton,  it  would  aeem  tiiat  it  may  be  made  at 
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offence  was  committed  **  within  the  jurisdiction  of  the  court, 
when  the  averments  shew  that  the  case  is  one  of  which  the 
court  has  jurisdiction ;"  or  for  the  omission  or  misstatement 
of  the  title,  occupation,  estate  or  degree  of  the  accused,  or 
of  the  name  or  place  of  his  residence ;  or  for  omitting  the 
words  **  with  force  and  armSy^*  or  the  statement  of  any  par- 
ticular kind  of  force  and  arms  ;  or  for  omitting  to  state,  or 
stating  imperfectly  the  time^*  at  which  the  offence  was  com- 
mitted, when  time  is  not  the  essence  of  the  offence  ;  or  for 
failing  to  allege  the  value  of  an  instrument  which  caused 
death,  or  to  allege  that  it  was  of  no  value  ;  or  for  omitting 
to  charge  the  offence  to  be  "  against  the  form  of  the  statute,*^ 
or  statutes  ;^^  or  for  the  omission  or  insertion  of  any  other 

any  time  before  the  defendant  has  been  aotnaUy  tried  upon  the  indictment. 
JS.  ▼.  Webb,  8  Bnr.  1468. 

In  criminal  oanses  the  same  defects  or  imperfections  of  form  may  be 
taken  adTantage  of  on  general  as  upon  a  special  demurrer.  Za§ierT»  Com.^ 
10  Gratt  708 ;  Com.  y.  Jacktan,  2  Va.  Gas.  501. 

^  1 3  In  this  part  of  the  section,  the  language  of  the  act  of  1847-8,  is  yaried 
to  embrace  eases  which  may  be  prosecuted  out  of  the  county  or  corporation 
in  which  the  offence  was  committed,  as  for  example,  where  residents  of 
Virginia  fight  a  duel  out  of  the  State.  And  there  are  other  cases.  Bep. 
Bev.  C.  V.  p.  1018,  note. 

Where  the  offence  is  expressly  ayerred  to  haye  been  committed  in  the 
county  oyer  which  the  court  has  jurisdiction,  it  is  sufficient  Com.  y.  Hieh- 
ard9j  1  Va.  Cas.  1-8;  Taylor  y.  Com.,  2  Va.  Gas.  94.  If  the  county  is  not 
alleged  with  sufficient  certainty,  it  is  error,  for  which  judgment  will  be 
reyersed.    Bellr.  Com,,  8  Gratt  600. 

Though  the  name  of  the  county  be  left  blank  in  the  caption  of  an  indict- 
ment for  misdemeanor,  it  is  enough  if  the  county  be  stated  in  the  body  of 
an  indictment     Tefft  y.  Oom.  8  Leigh  721. 

1 4  It  is  not  error  that  dates  in  an  indictment  are  set  out  in  figures  instead 
of  words.  Lagier  y.  Gom.,  10  Gratt  708.  No  mode  of  stating  the  time  of 
an  offence  in  an  indictment  or  presentment  can  yitiate  it  Bledd  y.  Com., 
19  Gratt  813. 

1 0  The  words  '*  or  against  the  peace"  would  be  here  introduced  except 
for  §  9,  art  y  of  the  Gonstitution,  which  requires  indictments  to  conclude 
against  the  peace  aud  dignity  of  the  CommontDealth,  Bep.  Bey.  G.  V.  p. 
108,  note.  The  same  requisition  is  to  be  found  in  the  new  Gonstitution, 
adopted  in  1868,  act  yi,  §  26. 

An  indictment  will  be  bad,  and  judgment  arrested,  for  want  of  the  words 
centra  paeem.    These  words  are  neoessaxy  both  in  felonies  and  misdemea- 
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words  of  mere  form  or  Burplueage.  *  •    Nor  shall  it  be  abated 

non,  and  an  omiasion  of  them  ia  fatal,  notwithatanding  the  offence  be 
«haiged  to  hare  been  oommitted  against  the  fonn  of  the  atatate.  lUaa^  t. 
Cfook,  1  Bnaa.  A  By.  176 ;  8  Bob.  Pzao.  (old  edi.)  41. 

An  indictment  ia  .defectiTe,  for  omitting  the  Oonatitntional  oonelaaioA 
*'  against  the  peace  and  dignity  of  the  OommoHwealthy"  and  ooght  to  be 
qnaahed.    Corn^y.  Carney,  4  Gratt.  646-7. 

Each  ooont  in  an  indictment  ahonld  condnde  "  against  the  peace  and  dig* 
nity  of  the  Commonwealth ;"  and  if  it  do  not,  a  demurer  to  a  count,  for 
that  cause,  should  be  sostained.  Thompmm  t.  Ccm,^  decided  by  Court  of 
Appeals  December  5, 1670,  not  reported. 

A  motion  to  quash  a  presentuuent  for  a  misdemeanor,  because  the  Consti- 
tutional conclusion  is  omitted  should  be  orermled,  if  the  attorney  for  tha 
Commonwealth  asks  that  a  rule  for  filing  an  information  may  be  issued 
upon  it.     Com  v«  ChrUtiafk,  7  Qratt.  687. 

The  condosion  cofUra  farmam  itatuU  was  neyer  required  for  any  pur- 
pose of  giying  certainty  or  suAdeney  to  the  partioulazs  of  the  offence,  aa 
charged  in  the  indictment.  That  condusion  waa  formerly  made  necessaryg 
because  cTory  offence  for  whidi  a  party  was  indicted,  was  supposed  to  be 
prosecuted,  as  sn  offence  at  common  law,  unless  the  prosecutor,  by  refer- 
ence to  a  statute,  shewed  that  he  meant  to  proceed  upon  the  statute.  And 
without  such  express  reference,  if  it  was  no  offence  at  common  law,  the 
court  would  not  look  to  aee,  if  it  waa  an  offence  by  statute.  C^m».t.  Pmm, 
2  Gratt  636-7;  Lee  t.  Ohxrke,  2  East's  B.  840;  Gmm.  t.  Hay$,  1  Va.  Caa. 
122;  2  Ld.  Baym.  B.  1106. 

It  is  improper  for  the  indictment  to  diarge  the  offence  to  hare  been  cona- 
mitted  contra  formam  itaiuti,  when  there  is  no  statute  describing  the  of- 
fence aa  alleged.  But  if  the  facts  charged  amount  to  an  offence  at  common 
law,  and  the  defendant,  after  pleading  guilty,  mores  in  arrest  of  judgment 
because  of  this  irregolarity,  it  has  been  held,  in  MassadiusettB,  that  the  mo- 
tion will  be  oTerroled.     (hm.  y.  Hoxey,  16  liass.  Bep.  885. 

1 6  An  indictment  for  murder  diarges  the  wound  to  have  been  inflicted 
on  the  9th  of  December  ;  of  whidi  wound  she,  on  the  said  14th  day  of  De- 
cember, died.  The  word  **said"  is  surplusage,  and  its  insertion  is  not  a  fa- 
tal defect    LaeUr  t.  C%?m.,  supra, 

Qt/uere:  If  the  statement  in  the  commencement  of  the  indictment^  of  the 
name  of  the  court  and  the  term  at  which  the  indictment  was  found,  is  not 
surplusage?    If  not  surplusage,  it  is  usdeai.    BeU  y.  Com,,  8  Oratt.  600. 

Where  a  count  in  an  indictment  charged  that  the  prisoner,  a  sIsyc,  '^with 
force  and  arms  in  the  county  aforesaid,  in  and  upon  one  A.,  (then  and  there 
being  a  free  white  woman,)  fdonioudy  did  make  an  assault,  and  her,  the 
aaid  A.,  then  and  there  fdoniously  did  attempt  to  raYish  and  carnally  know, 
by  force  and  against  her  will,  and  in  said  attempt  did  forcibly  dioke  and 
throw  down  the  said  A."— this  waa  held  not  bad  for  duplidty  or  uncertainty. 
The  last  allegation  is  but  a  minute  description  of  the  manner  of  the  assault^ 
and  may  be  rejected  aa  surplusage.     Chrten  y.  Btate^  23  Ifia.  (Cosh.)  509. 
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for  any  misnomer  of  the  accused  ;  but  the  court  may,  in  case 
of  a  misnomer  appearing  before  or  in  the  course  of  a  trial, 
forthwith  cause  the  indictment  or  accusation  to  be  amended 
according  to  the  fact.  (1  E.  C.  p.  610,  §  41,  2,  3.  Acts 
1826-7,  p.  28,  ch.  30,  §  3  ;  1847-8,  p.  144,  §  10  ;  6  and  7 
Vict.  ch.  83,  §  2  ;  9  and  10  Vict.  ch.  62  ;  Acts  1866-7,  p. 
928,  §  11.) 

§  12.  Judgment  in  any  criminal  case,  after  a  verdict,  shall 
not  be  arrested  or  reversed,  upon  any  exception  to  the  in- 
dictment or  other  accusation,  if  the  ofience  bo  charged 
therein  with  sufficient  certainty  for  judgment  to  be  given 
thereon,  according  to  the  very  right  of  the  case  "    (1  R. 


An  indictment  for  any  offence  pnnishable  by  confinement  in  the  peni- 
tentiary (nnless  it  be  declared  a  misdemeanor)  must  ayer  that  the  act  -was 
done  feloniously;  and  if  snch  ayerment  be  omitted,  it  is  error,  eyen  after 
Terdiot,  for  which  the  judgment  wiU  be  arrested.  8  Bob.  Pr.  (old  edi.)  39; 
Ba/rker  y.  Com,^  2  Va.  Cas.  122;  Trimble  y.  Com,,  Id.  143. 

>*  Before  the  passage  of  this  act,  (1  B.  C.  ch.  169,  §  44^BnbBtantially  the 
MUne  as  the  12th  sect,  of  this  chapter,)  the  strictness  required  by  the  com* 
mon  law  indictments  had  become  a  most  serious  impediment  to  the  admin- 
istration of  criminal  justice.  Any  defbct  or  imperfection  in  the  indictment, 
of  form  or  substance,  was  fatal ;  and  might  be  taken  adyantage  of  by  mo- 
tion to  quash  the  indictment,  or  by  demurrer,  or  by  errors  in  arrest  of 
judgment.  VHiat  was  error  upon  demurrer  before  yerdict,  was  equally  ex- 
ceptionable after  yerdict.  4  Bl.  Com.  384 ;  2  Hale*s  P.  0.  257  ;  1  Ohit.  Or. 
L.  662-3 ;  Stark,  Cr.  PI.  898.  It  was  remarked  by  Lord  BaU,  (2  Hale's  P. 
C.  193,)  that  "  in  fayor  of  life,  great  strictness  had  been  in  all  times  re- 
quired in  points  of  indictments :  and  the  truth  is,  that  it  has  grown  to  be  a 
blemish  and  inconyenience  in  the  law,  and  the  administration  thereof. 
More  offenders  escape  by  the  oyer-easy  ear  given  to  exceptions  in  indict- 
ments, than  by  their  own  innocence ;  and  many  times  gross  murders,  bur^ 
glaries,  robberies,  and  other  heinous  and  crying  offences,  escape  by  these 
unseemly  niceties,  to  the  reproach  of  the  law,  to  the  shame  of  the  goyem- 
ment,  and  to  the  encouragement  of  yillainy,  and  the  dishonor  of  God«  And 
it  were  yery  fit,  that  by  some  law  this  oyer-grown  curiosity  and  nicety  were 
reformed,  which  is  now  become  the  disease  of  the  law,  and  will,  I  fear,  in 
time  grow  mortal  without  some  timely  remedy."  Such  was  the  state  of  the 
law  in  Virginia  until,  in  1804,  the  Assembly  enacted  the  proyision  which 
has  aboye  been  cited,  and  which  was  doubtless  designed,  according  to  the 
suggestion  of  Eale,  as  the  remedy  for  the  disease  of  the  law,  of  which  he 
had  BO  yehemently  complained.   This  act  is  susceptible  of  a  plain  construe^ 
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C.  p.  611,  §  44.  Acts  1847-8,  p,  144,  §  11  ;  1866-7,  p. 
928,  §  12.) 

tion,  to  Bnppress  the  mischief  which  existed,  and  to  adyanoe  the  reme47, 
(see  Heydon'$  case,  3  Coke's  B.  7,}  without  subverting  or  disturbing  any  of 
the  great  principles  by  which  the  common  law  regulates  the  pleadings  in 
criminal  cases.  Per  Lomax,  J.  in  delivering  the  opinion  of  the  court  in 
Com,  V.  Feasy  2  Gratt.  637-8. 

This  statute  ot  jeofails  was  not  intended  to  introduce  carelessness  or  lax- 
ity in  pleading ;  but  merely  to  cure  those  defects  which  the  over-nicety  of 
courts  had  introduced  into  the  common  law,  and  which  did  not  put  the 
rights  of  the  Commonwealth  or  accused  in  jeopardy.  Barker's  case,  2  Va. 
Oas.  126;  Old's  ease,  18  Gratt.  930. 

This  act  evidently  intends  that  where  a  real  felony  or  offence  is  charged 
in  an  indictment  or  information,  though  defectively  charged,  and  the  paity 
accused  pleads  to  the  offence  charged,  he  shall  be  concluded  by  the  verdict 
of  the  jury,  and  shall  not  after  trial  take  advantage  of  the  want  of  form, 
which  he  had  before  waived  by  pleading  to  the  fact,  instead  of  objecting  to 
the  defective  manner  in  which  that  fact  is  stated.  Daniel,  J.  in  Com,  t 
Ervin,  <jfcc.,  2  Va,  Cas.  337,  340-341. 

It  seems  that  the  same  principles,  which  require  in  civil  actions  that  all 
the  essential  circumstances  which  go  to  constitute  a  cause  of  action,  shall 
be  averred  in  the  declaration,  apply  with  at  least  equal  force  in  criminftl 
oases — ^requiring  that  all  essential  circumstances  constituting  the  crime  shall 
be  set  forth  in  the  indictment,  as  in  the  declaration  ;  and  that  there  is  no 
real  difference  between  indictments  and  actions,  where  the  gist  of  the  ac- 
tion must  be  positively  averred.  Hex  v,  Lawley,  2  Btr.  904.  It  is  laid  down, 
where  the  indictment  is  grounded  upon  an  offence  created  by  act  of  Parlia- 
ment, that  the  indictment  must,  by  express  words,  bring  the  offence  within 
the  substantial  description  made  in  the  act  of  Parliament,  and  those  drcum- 
stances  mentioned  in  the  statute  to  make  up  the  offence,  shall  not  be  sup- 
plied by  the  general  conclusion,  contra  formam  statuti,  2  Hale's  P.  C.  170. 
So  it  was  said  by  Lord  Mansfield,  that  it  was  necessary  to  specify  the  of- 
fence, where  the  words  of  the  statute  are  descriptive  of  the  nature  of  the 
offence,  in  the  particular  words  of  such  statute.  Bex  v.  Pemberton,  2  Burr. 
1037 ;  and  see  Foster  423-4.  The  same  principle  is  commented  on  and  il- 
lustrated in  several  modem  treatises  on  the  English  practice  in  criminal 
proceedings.  Stark.  Cr.  PI.  ch.  6,  §  12 ;  Archb.  Cr.  PL  40-54 ;  1  Chit.  Cr. 
L.  227-339.  And  it  has  been  laid  down,  as  a  general  rule,  that  imless  where 
the  statute  is  recited,  (which  in  practice  is  now  never  done,)  neither  tlie 
words  contra  formam  statuti,  nor  any  periphrasis,  intendment  or  ooncla- 
sion  will  make  good  an  indictment,  which  does  not  bring  the  offence  within 
the  material  words  of  the  statute.  2  Hawk.  P.  C.  ch.  25,  §  110.  Per  Lo- 
max,  J.  in  delivering  the  opinion  of  the  court  in  Com,  v.  Peas,  supra. 

In  indictments  for  statutory  offences^  the  language  of  the  statute,  defin- 
ing the  offence,  should  be  strictly  followed.    The  words  of  every  statute. 


PRESENTMENT,  INDICTMENT  -AND  INFORMATION.       187 

creating  an  offence,  present  a  ready  and  convenient  form  in  framing  an 
indictment  npon  it.  The  snbstitaticn  of  other  words  in  the  place  of  those 
used  in  the  statnte  cannot  be  too  strongly  discountenanced.  Howel  t.  Cam, 
5  Gratt.  664,  673.  Bat  it  is  sufficient  to  nse  in  the  indictment  such  terms 
of  description,  as  that,  if  tme,  the  accused  mnst,  of  necessity,  be  goilty  of 
the  offence  described  in  the  statute.  Com.  v.  Young,  15  Gratt.  664.  If  the 
indictment  may  be  true,  and  still  the  accused  may  not  be  goilty  of  the  of« 
fence  described  in  the  statute,  the  indictment  is  insufficient.    Ibid. 

An  indictment  upon  a  statute  must  state  all  the  circumstances  which 
constitute  the  definition  of  the  offence  in  the  act,  so  as  to  bring  the  de- 
fendant precisely  within  it.  Com.  v.  Hampton,  3  Gratt.  690 ;  Herd  ▼.  Com, 
4  Xjeig^  674;  Com.  v.  Israel,  4  Leigh  675  ;  Roberts  et  al.  v.  Com.,  10  Leigh 
686;  Bishop  ▼.  Com.,  13  Gratt.  785  ;  1  Chitty's  Cr.  Law  686.  Cousins  v. 
Com.,  19  Gratt.  807,  811-12. 

The  Code  (1860)  ch.  194,  §  6,  p.  799,  punishes  the  omitting  or  delaying  to 
perform  any  duty  pertaining  to  the  office  of  one  who  is  authorized  to 
serve  legal  process.  The  presentment  should  follow  the  terms  of  the 
statute,  or  must  use  terms  which  show  conclusively,  or  beyond  any  ra- 
tional doubt  to  the  contrary,  that  the  accused  is  guilty  of  the  offence  de- 
scribed in  the  statute.     Old  v.  Com.,  18  Gratt.  915. 

Where  matter  most  material  to  show  that  an  offence  had  been  committed 
was  omitted,  and  the  presentment,  therefore,  radically  defective,  the 
words  '*  contrary  to  law"  will  not  supply  the  omission.  These  terms  in  an 
indictment  serve  to  preclude  all  legal  cause  of  excuse  for  the  act  imputed, 
but  never  to  enlarge  or  extend  the  force  and  effect  of  those  employed  to 
describe  it  so  as  to  make  the  act  unlawful,  when  it  is  not  so  by  the  de- 
scription itself.  In  Roberts'  case,  ubi  sup.,  the  charge  was  for  'hmlaw- 
fully"  playing  cards  at  a  grocery;  yet  the  presentment  was  held  to  be  de- 
fective.   Lee,  J.  in  Bishop  v.  Com.,  13  Gratt.  787. 

It  is  not  necessary  to  charge  in  an  indictment  the  special  facts  which 
grade  the  murder.  Thompson  v.  Com.,  decided  by  the  Court  of  Appeals, 
December  5,  1870,  not  yet  reported. 

An  indictment,  for  an  attempt  to  commit  an  offence,  ought  to  allege 
some  act  done  by  the  defendant,  of  such  a  nature  as  ought  to  constitute 
an  attempt  to  commit  the  offence  mentioned  in  the  indictment.  Com.  v. 
Clark,  6  Gratt.  675 ;  see  also  Uhl  et  als.  v.  Com.,  Ibid  706;  Com.  y.  Nut- 
ter,  8  Gratt,  699,  cited  in  ante,  ch.  3,  note  5. 

What  comes  by  way  of  proviso  in  a  statute  must  be  insisted  on,  for  the 
purpose  of  defence  by  the  party  accused,  and  it  is  not  necessary  to  allege 
in  an  indictment,  that  the  defendant  is  not  within  the  provisoes  in  the 
statute.  But  where  exceptions  are  in  the  enacting  part  of  a  law,  it  must 
be  charged  that  the  defendant  is  not  within  any  of  them.  Com  y.  HUl^ 
5  Gratt.  682 ;  Com.  v.  Hart,  1  Bennett  &  Heard's  Lead.  Or.  Gas.  250-263. 

The  description  used  in  a  statute  creating  an  offence  must  never  be 
omitted  in  the  indictment,  where  the  description  enters  into  and  makes  a 
part  of  the  offence,  or  is  necessary  to  complete  it.     ThuH,  a  statute  makes 
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it  felony  for  certain  officers  to  embezzle  certain  moneys  which  may  qohm 
to  their  possession.  Here  the  office  is  of  the  Tery  essence  of  the  crim«t 
without  which  the  offence  wonld  remain,  as  at  common  law»  a  mare  breaeh 
of  tnist  An  indictment,  therefore,  mider  that  act  must  shew  tbaifc  tha 
accused  held  an  office  which  wonld  bring  him  within  tiie  act.  Ophuen  of 
General  Court  in  Toung  t.  Com.,  2  Va.  Caa.  828.  So  under  the  sCatuta 
making  it  felony,  punishable  with  death,  for  a  free  negro  or  mulatto  to  at* 
tempt  to  ravish  a  fDhiU  woman,  an  indictment  cannot  be  sustained  usleaa 
it  be  expressly  charged  that  the  person  upon  whom  the  attempt  waa  made 
was  a  uhUe  woman.  The  omission  to  make  such  averment  will  be  error, 
even  after  verdict,  for  which  the  judgment  will  be  arrested.  Cbim,  v.  Jtrry 
Mann,  2  Va.  Cas.  210. 

Under  the  statute  declaring  that  if  any  person  shall  utUa^fttlly  and  car- 
nally know  and  abuse  sny  woman  child  under  the  age  of  ten  years,  saoh 
unlawful  and  carnal  knowledge  shall  be  felony,  it  has  been  hM,  thatwhere 
the  indictment  omits  the  word  unlawfully,  and  in  lieu  thereof  other  words 
are  used  shewing  the  act  to  have  been  unlawful,  it  will  be  too  late  after 
verdict  to  object  that  the  words  of  the  statute  have  not  been  followed. 
Om.  V.  BenneU,  2  Va.  Cas.  235.  In  the  same  case  it  was  deoided,  that  if 
the  indictment  charge  the  offence  to  have  been  committed  upon  a  female 
child,  instead  of  using  the  words  uoman  child,  this  error  also  will  be 
cured  after  verdict. 

An  indictment  against  justices  of  the  county  court,  for  misbehavior  in 
office,  not  charging  the  corruption,  partiality,  ^bc,  distinctly  and  substan- 
tially, and  not  charging  the  scienter  :  Held,  naught  after  verdict  of  con- 
viction, Its  effects  not  being  cored  by  the  statute  1  Bev.  Code,  ch.  169,  § 
44.    Jacobe  et  ah  y,Com,,  2  Leigh  709. 

In  Aldridge'i  case,  2  Va.  Cas.  447,  the  indictment  charged  the  larceny 
to  have  been  committed  on  the  21st  day  of  December,  one  thousand  eight 
hundred  and  iwenty'thee.  The  jury  by  their  verdict  affixed  to  the  czime  a 
punishment  established  by  an  act  of  February,  1828.  And  a  motion  was 
made  in  arrest  of  judgment,  on  the  ground  that  the  word  thee  was  to  be 
rejected  as  surplusage,  and  the  offence,  if  committed  in  1820,  was  not  pun- 
ishable by  any  existing  law.  The  General  Court  was  clearly  of  opinion 
that  the  word  t?iee  was  designed  for  three,  and  held  that  after  verdict,  the 
defect  was  cured  by  the  statute  of  jeofails. 

Indictment  on  the  statute,  1  Bev.  Code,  ch.  Ill,  §  30,  for  feloniously 
and  fraudulently  taking  and  removing  a  slave  from  one  county  to  another » 
with  intent  to  defraud  the  owner  and  deprive  him  of  the  property :  Beld^ 
fatally  defective,  after  verdict,  for  want  of  an  averment,  that  the  slave  was 
so  taken  and  removed  without  the  consent  of  the  owner »  Com,  v.  Peas^ 
4  Leigh  692  ;  8.  C.  2  Gratt.  629. 

Nothing  can  be  alleged  in  arrest  of  judgment,  except  such  matter  as  ap- 
pears by  the  record,  and  forms  properly  a  part  of  it,  at  the  time  the  mo- 
tion in  arrest  is  made ;  WatVs  ease,  4  Leigh  672 ;  8tephen'$  case,  Id.  679 ; 
Com.  V.  Linton,  2  Va.  Cas.  476;  Scotfs  ease,  1  Bailey  270;  Horsey^, 
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Btaie^  3  Har.  ft  Joiinmi,  2 ;  4  Burr.  2287;  1  Lord  Baym.  281 ;  1  Sidk.  77, 
815 ;  1  Bid.  65 ;  being  g«nezall3r  for  some  vnoortainty  or  defect  in  the  in- 
foirmatimi  or  indiotment ;  Davis*  Gr.  Lav  469;  thongh  the  motion  is  not 
oomfined  to  the  indictment  alone,  as  it  obtains,  if  any  part  of  the  record  is 
imperfect,  repugnant,  or  Timons.  Wharton's  Anu  Or.  Law,  §  3043 ;  1  Gh. 
Or.  Law  862;  2  Stia.  901;  2  Taylor  98;  State  y.  Fart.  1  Gar  Law.  Bep. 
510 ;  WhUdiurtt  T.  Da/9U^  2  Hay.  113. 

Anything  which  is  good  oavae  for  nzresting  a  judgment,  is  good  oanse 
for  rerersing  it,  thong^  no  motion  in  arrest  is  made.  Matthswi*  case, 
and  Oam&r^9  ease,  18  Gratt.  989. 

After  a  Tardiet  oonTieting  a  prisoaier  of  felony,  a  plea  of  arrest  of  jndg- 
naent  thai  he  has  not  been  examined  for  the  felony  ought  to  be  oyerroled, 
becBose  the  said  plea  snggests  matter  making  no  part  of  the  recordy  but 
loatter  which,  if  tme,  is  proper  for  a  plea  in  abatement,  or  for  a  motion  to 
quash  the  indictment.  Com,  y.  Cohen^  2  Ya.  Gas.  158 ;  Angel  t.  Com. 
Id.  281.  The  refossl  of  the  ezaminatioa  court  to  grant  the  prisoner  a 
<x«tia«anoe  of  the  case,  is,  for  the  like  reason,  no  ground  of  arresting 
judgment  in  the  oirenit  court;  but  if  arailable  there  at  all,  should  be 
taken  advantage  of  by  plea  in  abatement  or  motion  to  quash  the  indict- 
ment.   Morris  t.  Com.  9  Leigh  636, 

An  indictment  for  murder  states  that  the  mortal  wound  was  inflicted  on 
the  7th  Korember,  1845,  that  ihe  deceased  languished  until  the  8th  Norem- 
ber,  in  the  year  aforesaid,  and  then  says,  '*  on  which  said  8th  of  May,  in 
the  year  aforesaid,  the  deceased  died.**  And  the  prisoner  pleads  not  guilty 
to  the  indictment.  The  insertion  of  May  for  NoTMnber  is  a  mistake,  ap- 
parent on  the  ftMse  of  the  indictment,  and  will  not  exclude  proof  of  the 
death  subsequent  to  the  7th  NoTember,  or  be  cause  for  arresting  the  judg- 
ment.    Com.  ▼.  AiUtock,  3  Gratt.  650. 

The  most  frequent  ground  for  arresting  the  judgment  in  a  criminal  case, 
is  that  the  facts  charged  in  the  indictment  do  not  amount  to  an  indictable 
offence.  3  Bob.  Pr.  (old  edi.)  276 ;  Eearsey*8  case.  1  Mass.  Bep.  138.  "When 
an  indictment  does  not  charge  a  criminal  offence,  the  court  may,  upon  the 
motion  of  the  defendant,  quash  it.  Com.  t.  Clarke  6  Gratt.  675 ;  Bell  r. 
Com.f  8  Gratt.  600.  "I  take  it  to  be  a  rule  of  law,"  (says  Moneure  J.  in 
Old  ▼.  Com.  J  18  Gratt.  931,)  *'that  whenever  the  facts  stated  in  an  indict- 
ment or  other  accusation  may  all  be  true,  and  yet  the  accused  not  be  guilty 
of  the  offence  intended  to  be  charged  against  him,  he  cannot  be  thereon 
lawfully  convicted  of  such  offence ;  and  that,  I  think  I  have  shown,  is  the 
case  here.  I  do  not  mean  to  say  that  if  the  offence  created  by  the  statute 
had  been  properly  charged  in  the  presentment,  the  jury  would  not  have 
been  warranted  in  finding  the  accused  guilty ;  much  less  do  I  mean  to  say, 
that  if  tile  court  below  had  refused  to  set  aside  a  verdict  of  guilty  in  such 
case,  this  court  ought  to  reverse  the  judgment  on  that  ground.  What  I 
mean  to  say  is,  that  when  we  look  at  the  presentment,  and  see  that  the  of- 
fence is  not  charged  tiierein  at  all,  much  less  charged  with  sufficient  cer- 
tainty for  jti4gment  to  be  given  therein,  according  to  the  very  right  of  the 
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case,  we  cannot  look  to  the  eTidenoe  to  aee  whether  the  oifenee  has  been 
proTed ;  but  muBt  render  judgment  in  faTor  of  the  aoonaed,  whatoyer  of- 
f  enoe  he  may  have  committed,  and  howeyer  clearly  hia  goilt  may  hare  been 
proved." 

Where  a  person  ia  indicted  for  felony  in  a  court  which  haa  no  juxiadic- 
tion  to  tzy  the  prisoner,  and  the  prisoner  ia  tried  and  found  guilty,  the  Ter- 
dict  should  be  arrested,  and  all  the  proceedings  subsequent  to  the  indict* 
ment  should  be  quashed.    JRider  t.  Cam,  16  Gratt.  499. 

An  indictment  against  a  jailor,  for  permitting  a  prisoner  in  his  custody 
to  have  an  instrument  in  hia  room  wiUi  which  he  might  break  the  jail  and 
escape ;  and  for  failing  carefully  to  examine  at  short  intorrals  the  condi- 
tion of  the  jail,  and  what  the  prisoner  was  engaged  at  in  said  jail,  in  con- 
sequence of  which  the  prisoner  escaped,  does  not  stato  an  indictable  of- 
fence,  and  Judgment,  after  yerdict,  will  be  arrested.  Qnn  y.  OonneU, 
3  Gratt  687. 

Though  the  defendant  should  make  no  motion  in  arrest  of  judgment, 
yet  if  the  court,  upon  an  examination  of  the  whole  record,  be  aatiafied 
that  he  has  not  been  found  guilty  of  any  offence  in  law,  it  wiU  itself  arrest 
the  judgment  Davia'  Gr.  Law  470 ;  1  Gh.  Or.  Law  668.  Old  y.  Com.^  18 
Gratt.  915. 

There  are  sevaral  points  in  which  an  indictment  is  cured  by  verdict,  and 
in  which  the  errors  which  might  have  been  taken  advantage  of  at  a  previous 
stage,  are  not  sufficient  cause  to  arrest  judgment.  Thus,  while  duplicity  is 
fatal  on  motion  to  quash  or  demurrer,  the  bettor  opinion  is,  that  it  will  not 
be  ground  for  arrest  (Com.  v.  Tuck,  29  Pick.  356 ;  State  v.  Jackion,  3  Hill 
S.  G.  B.  1);  and  the  same  position  is  undoubtedly  good  when  there  has 
been  a  misjoinder  of  counts,  but  where  the  defendant  has  gone  to  trial 
without  a  motion  to  quash,  or  an  application  for  election.  Com.  y,  QUUm- 
pUj  7Serg.  ft  B.  476;  B.  v.  Ferguson,  29  Eng.  Law  k  Eq.  Rep.  536; 
Wharton's  Am.  Gr.  Law,  §  3043. 

Where  the  verdict  itself  is  insensible,  judgment  will  not  be  entered.  See 
Whart.  Am.  Gr.  Law,  §  3044 ;  Com.  y.  Call,  21  Pick.  609 ;  Dyer  y.  Com.^ 
23  Pick.  402. 

There  is  a  difference  between  an  indictment  which  is  bad,  for  charging 
an  act  which  as  laid,  is  no  crime,  and  an  indictment  which  is  bad  for 
charging  a  crime  defectively.  The  latter  may  be  aided  by  verdict,  the  for- 
mer cannot  Begina  y.  Watere,  2  Bennett  &  Heard's  Lead:  Gr.  Gas.  69  ; 
S.  G.  1  Denison  G.  G.  356;  3  Gox  G.  G.  300;  Temple  &  Hew,  G.  G.  57. 

An  indictment  for  arson,  according  to  the  foim  at  common  law,  ohazges 
the  setting  fire  to  and  burning  the  dwelling-house  of  E.  on  the  11th  of  Feb- 
ruary, 1850.  The  verdict  is  guilty  of  arson  in  the  day-time,  on  the  11th  of 
February,  1850,  The  verdict  is  sufficiently  certain,  and  judgment  will  not 
be  arrested.     Currants  ease,  7  Gratt.  619,  626. 

Where  an  information  is  filed  on  a  defective  presentment,  but  the  de- 
fendant pleads  to  the  information,  and  there  is  a  verdict  against  him,  he 
cannot  arrest  the  judgment,  because  the  presentment  charged  no  offence. 
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Accused  discharged  if  noi  tried  in  time;  process^  ^.,  after 

presentment^  ^c. 

§  13.  A  persoa  in  jail,  on  a  criminal  charge,  shall  be  dis- 
charged from  imprisonment  if  a  presentment,  indictment  or 
information  be  not  found  or  filed  against  him  before  the 
end  of  the  second  term  of  the  court,  at  which  he  is  held  to 
answer, ^^  nnless  it  appear  to  the  court  that  material  witnesses 


or  because  there  was  a  Tariance  between  the  presentment  and  information. 
dm*  ▼.  Chalmeri,  2  Va.  Oas,  76. 

In  the  ease  of  a  misdemeanor,  after  the  plea  of  not  goilty,  and  a  trial 
and  verdict  npon  that  plea,  it  is  not  competent  to  arrest  the  judgment  for 
any  sapposed  yarianoe  between  the  information  and  presentment.  A  de- 
fendant may  avail  himself  of  such  yariance,  by  shewing  it  as  a  cause 
against  filing  the  information,  or  by  motion  to  qnash  it.  Com,  t.  Jones,  2 
Gratt.  555. 

The  Indgment  cannot  be  arrested,  after  yerdiot  against  a  defendant,  be- 
cause  the  presentment  does  not  state  whether  the  witnesses  on  whose  evi- 
dence it  was  found,  were  called  for  by  the  grand  jury,  or  sent  to  them  by 
the  court,  or  because  the  name  of  the  prosecutor  was  not  written  at  the 
foot  of  the  information.     Com,  v.  Chalmers,  tupra. 

Where  the  indictment  in  the  caption  names  one  county,  and  in  the  body 
of  it  speaks  of  the  defendant  as  of  another  county,  the  charging  the  of- 
fence to  have  been  committed  in  the  county  aforesaid  is  error,  for  which 
the  judgment  after  verdict  wiU  be  reversed,  it  not  being  alleged  with  suffl- 
eient  certainty  that  the  offence  was  commttted  in  the  county  in  which  the 
indictment  was  found.  Bell  v.  Com,,  8  Gratt.  600;  1  Chitty's  Or.  Law  160; 
Archbold V  PI.  A  Ev.  in  Or.  Oas.  49 ;  2  Gabbett's  Or.  Law  206 ;  1  Wms. 
gannd.  808,  n.  L 

A  prisoner  having  been  tried  for  a  felonious  offence,  and  judgment  hav- 
ing been  arrested  because  the  verdict  against  him  was  too  uncertain  and 
defective  t^  authorise  a  judgment  thereon,  it  was  held  that,  in  this  case, 
the  prisoner  might  be  again  tried  on  the  same  indictment.  Com.  v.  Hoit" 
tan,  8  Gratt.  628. 

IB  A  prisoner  is  indicted  for  embezzling  the  goods  of  W.,  and  at  the  fifth 
term  after  he  was  examined  for  the  offence,  he  is  tried  and  convicted ;  but 
the  verdict  is  set  aside  for  a  variance  between  the  allegation  and  the  proof, 
as  to  the  ownership  of  the  goods,  and  the  case  is  continued.  At  the  next 
term  of  the  court  the  attorney  for  the  Oommonwealth  enters  a  nolle  prose^ 
gtU  upon  the  indictment,  and  the  prisoner  is  indicted  again  for  the  same 
offenoe^the  indictment  in  the  first  count  being  the  same  as  in  the  former 
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for  the  Commonwealth  havo  been  enticed  or  kept  away,  or 
are  prevented  from  attendance  by  sickneBS  or  inevitable  ac- 
cidenty^*  and  except  also  in  the  case  provided  in  the  follow- 
ing section.  And  in  those  cases  where  such  criminal 
charge  is  one  of  felony,  the  second  term  of  the  court  shall 
be  constraed  to  mean  the  second  term  thereof  at  which  a 
grand  jary  was  impanneled ;  but  in  all  other  cases  of  a 
criminal  charge,  it  shall  have  no  such  restricted  meaning. 
(1  R.  C.  p.  607,  §  28.  Acts  1647-8,  p.  144,  §  12  ;  1866-7, 
p.  928-9,  §  13  ;  1870-71,  ch.  236,  p.  337. 

§  14.  When  a  person  in  jail,  on  a  charge  of  having  com- 
mitted a  criminal  offence,  appears  from  a  certificate  of  a 
grand  jury,  or  otherwise,  to  the  satisfaction  of  the  court  in 
which  he  is  held  to  answer,  to  have  been  insaue  at  the  time 
of  committing  the  act,  and  continues  to  be  so  insane,  the 
court  iu  its  discretion  may  order  him  to  be  sect  to  one  of 
the  lunatic  asylums  of  the  State,  or  to  be  delivered  to  his 
friends.     Acts  1847,  p.  144,  §  13  ;  1866-7,  p.  929,  §  14. 

§  15.  Upon  a  presentment,  indictment  or  information  of  a 

indictment,  and  another  conni  diarging  the  goods  embeuled  to  be  the 
gooda  of  A.  Upon  his  arraignment  he  movee  the  ooort  to  diaehaxge  him 
from  the  oifenoe,  on  the  gronnd  that  three  regular  terms  of  the  oonrt  had 
been  held  since  he  was  examined  and  remanded  for  trial  without  his  being 
indicted.  The  attorney  for  the  Commonwealth  opposes  the  motion  and  ctUxs 
the  record  of  the  proceedings  of  the  circuit  court  upon  the  flrst  IndietsMnt, 
to  shew  that  he  had  been  indicted,  tried  and  convicted ;  which  was  objected 
to  by  the  prisoner:  ffeld^  1.  The  record  is  competent,  and  the  only  compe- 
tent CTidence  on  the  question.  2.  The  second  indictment  being  for  the 
same  act  of  embezzling  as  the  flxtt,  and  the  prisoner  having  been  indicted, 
tried  and  convicted  in  time,  and  the  verdict  set  aside  for  the  vaziaaoe,  the 
second  indictment  was  proper  and  in  time,  and  the  prisoner  is  not  entitled 
to  be  discharged.     Com.  v.  Adeock,  8  Gratt.  661. 

A' prisoner  being  sent  on  for  further  trial  by  an  examining  court,  which 
sat  during  the  session  of  the  circuit  oourt  to  whidii  he  is  sent  for  further 
trial,  that  term  of  the  circuit  court  is  not  one  of  the  two  at  which  the  stat- 
ute  directs  that  he  shaU  be  indicted,  or  tiiat  he  shaU  be  dischaiged  from 
imprisonment.    Bdl  v.  Ccrm.,  8  Oratt  600. 

''The  exceptions  or  excuses,  enumerated  in  the  statute,  are  not  intended 
to  exclude  others  of  a  similar  nature,  or  in  pari  raHone*    Ibid. 
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felony,*  for  which  the  party  charged  has  not  been  arrested, 
the  presiding  judge  or  jnstice  shall  issue  a  warrant*  to  any 
eherifi',  scrgeaat  or  constable,' commanding  him  to  arrest 
finch  party,  and  carry  him  before  a  justice  of  the  county  or 
corporation  in  which  he  ought  to  be  tried,  and  to  summon 
the  witnesses  on  whose  information  the  presentment,  indict- 
ment or  information  was  made,  to  appear  and  testify  before 
the  justice.  The  justice  to  whom  such  warrant  is  returned, 
shall  proceed  in  the  case  as  if  the  warrant  had  been  issued 
by  hiniself.  (1  R,  C.  p.  605-6,  §  20.  Acts  1847-8,  p.  145, 
§  16  ;  1866-7,  p.  929,  §  15. 

§  16.  When  a  presentment  is  made  or  indictment  found  in 
a  case,  other  than  that  provided  for  in  the  preceding  section,® 
if  it  be  in  a  circuit  court,  a  copy  of  such  presentment  or  in- 
dictment, and  of  all  papers  relating  to  the  ease,  shall  be  cer- 
tified by  the  clerk  to  the  court  of  the  county  or  corporation 
in  which  the  offence  is  charged  to  have  been  committed. 

^See  Bider  y.  Cam.,  16  Oratt  499. 

^The  following  wiU  answer  as  a  fozm  for  ths  bench  warrant,  antboxlzed 
by  the  15th  section : 

Statb  of  ViBGnnu,  — — —  Oomnnr,  to  wit 

To  the  Sheriff,  or  any  Oonstable  of  the  said  Goontj : 

Whereas  the  Grand  Jurors  impanneled  and  sworn  in  the  Connly  Ooort  of 

; —  County^  on  the day  of ,  IS — ,  and  attending  on 

the  said  Conrt,  presented  (or  indicted)  A.  B.,  of  the  said  Conniy,  for  (here 
•tate  the  oifenoe,)  for  which  the  said  k,  B.  has  not  been  arrested. 

These  are,  therefore,  in  the  name  of  the  State,  to  oommand  yonforthwith 
to  arrest  the  said  A.  B.  and  carry  him  before  a  Justice  of  the  said  County, 
to  be  dealt  with  according  to  law.  And  yon  are  hereby  farther  com- 
manded to  snmmon  0.  D.,  E.  F.,  and  G.  H.,  the  witnesses  on  whose  infor- 
mation the  presentment  (or  indictment)  was  made,  to  appear  and  testier 
before  the  said  Justice. 

Oiyen  under  my  hand  and  seal,  the day  of ^  18 

J.  K.  [bbaj«.] 

Judge  of County  Court : 

In  the  case  of  Chahoon  t.  Cam.  decided  in  Feb.,  1871,  not  reported,  the 

eourt  of  appeals  were  divided  on  the  question,  whether  a  bench  warrant  or 

a  capias  should  issue  against  a  party  indicted  for  a  felony  for  which  he  had 

not  been  arrested.     In  this  case  a  capias  had  issued  from  the  court  below. 

«  See  Wriffht  t.  Com.,19  Gntt.  686;  ShMy  r.  C&m.,  Id.  666. 
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Upon  such  presentment  or  indictment,  and  upon  any  like 
presentment  or  indictment  made  or  foand,  or  information 
filed  in  such  county  or  corporation  court,  process^  shall  be 
awarded  by  the  court,  or  be  issued  by  the  clerk  thereof,  in 
vacation.  Such  process,  if  the  prosecution  be  for  a  felony, 
shall  be  a  capias ;  if  it  be  for  a  misdemeanor,  for  which  an 
infamous  or  corporal  punishment  may  be  inflicted,  it  maybe 
a  capias  or  a  summons,  at  the  discretion  of  the  court ;  in  aU 
other  cases  it  shall  be,  in  the  first  instance,  a  summons ;  but 
if  a  summons  be  returned  executed,  or  two  be  returned  not 
found,  and  the  defendant  do  not  appear,  the  court  may 
award  a  capias.'^  All  copies  certified  under  this  section 
shall  be  used  with  the  same  effect  as  the  originals.  1 R.  C» 
p.  604,  §  16,  17 ;  p.  612,  §  52 ;  Acts  1847-8,  p.  145,  §  17, 
18,  80 ;  1866-7,  p.  929,  §  16. 


9  0  Upon  a  presentment  for  onlawfol  gaming  at  oardsat  a  partioolar  place 
within  six  monthB  next  preceding,  process  is  issoed  sunmoning  the  defendant 
to  answer  a  presentment  *'  fornnlawfol  gaming  at  cards/'  generally,  without 
specifying  place  or  time.  Booh  process  is  good  and  sofficient  Word  t. 
(7<>fm..,8Leigh748. 

Upon  a  presentment  of  a  grand  Jnry  for  an  sssaolt  and  battery  charging 
the  offence  with  certainty,  it  is  not  irregular  to  sommon  the  defendant  to 
answer  the  presentment,  and  to  try  the  case  upon  the  presentment  without 
filing  any  information.  Obm.  t.  IW(m,  5  Leigh  743.  See  ante,  note  (a) 
to  first  section  of  this  chapter. 

If  a  defendant  be  presented  tor  a  misdemeanor,  and  sunmoned  to  shew 
ottdse  why  an  inf  onnaiion  should  not  be  filed,  and  npon  the  retom  of  that 
gammons  executed,  the  defendant  fails  to  appear,  and  the  rule  be  made  ab- 
sdnte,  and  the  information  filed,  the  court  cannot  proceed  to  try  it,  but  the 
defendant  must  be  smnmoned  to  answer  the  information.  Com  t.  Ooode^ 
2  Ya.  Oas.  200.    Bee  pott,  $  28,  of  this  ehi^ter. 

9 1  If  the  wnire  facias  ad  retpondendum  or  sommons  be  execated,  and 
the  defendant  does  not  appear  when  called,  a  capias  is  awarded,  unless  the 
case  be  one  in  whioi  judgment  may  be  giren  without  an  appearance.  And 
though  the  venire  facias  or  smnmons  has  not  been  executed,  yet  if  two 
writs  of  this  kind  haTC  been  returned  not  found,  the  court  onght  to  award 
a  capias.  Com  t.  McGlenegaf^  1  Ta.  Oas.  155 ;  8  Hen.  ft  Munf.  575.  If 
the  defendant  be  charged  with  an  offence  to  which  an  infamous  or  corporal 
punishment  is  afSxed  or  may  enure,  the  court  may  in  its  discretion  award  a 
capias  in  the  first  instance,    S.  0.  and  Com.  t.  Ooode^  2  Ya.  Oas.  200. 
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§  17.  The  second  section  of  chapter  one  hundred  and  sev- 
enty" shall  apply  to  process  in  criminal  as  well  as  in  civil 
cases ;  and  the  court  may  in  the  same  case  against  the  same 
person,  award  at  the  same  time»  or  diiferent  times,  several 
writs  of  summons  or  capias  directed  to  officers  of  difterent 
counties  or  corporations.  An  officer  having  a  capias  ander 
which  the  accused  is  let  to  bail,  shall  give  him  a  certificate 
of  the  fact,  which  shall  protect  him  against  any  other  capias, 
^which  may  have  been  issued  for  the  same  offence.  (1 B.  C. 
p.  604,  §  17;  p,  61  i,  §  58.  Acts  1827-8,  p.  27,  ch.  86,  § 
2.;  1847-8,  p.  145,  §  17,  19,  20 ;  1866-7,  p.  929,  §  17.) 

§  18.  The  clerk  of  every  court  shall  forward,  by  mail,  all 
process  issaed  for  the  Commonwealth,  directed  to  the  officer 
of  any  county  or  corporation,  other  than  his  own,  and  pay 
the  postage  thereon,  which  on  beiug  duly  certified  by  the 
court,  shall  be  paid  out  of  the  treasury.  (Acts  1827-8,  p. 
28,  ch.  86,  §  2  ;  1841-2,  p.  49,  ch.  85,  §  1 ;  1847-8,  p.  145, 
§21;  1866-7,  p.  930,  §  18.) 

§  19.  When  process  of  arrest,  in  a  criminal  prosecution, 
is  issued  from  a  court  during  its  session,  either  against  a 
party  accused  or  a  witness,  the  officer  to  whom  it  is  directed 
or  delivered,  may  execute  it  in  any  part  of  the  State.     (1 

s  s  The  seetion  of  the  Oode,  here  referred  to,  as  amended,  (Acta  1852»Qh. 
89,  §  1,)  is  aa  follows :  **  Frooess  from  any  court,  whether  original,  mesne  or 
final,  may  be  directed  to  the  sheriff  of  any  county  or  the  aergeant  of  any 
corporation,  except  that  procesa  against  a  defendant,  (nnlees  a  railroad, 
eanal,  turnpike  or  telegraph  company  be  defendant)  to  answer  in  any  action 
brought  onder  the  second  sectioi^of  chapter  one  hundred  and  sixty-nine 
(that  is, '  brought  in  a  county  or  corporation  wherein  the  cause  of  action, 
or  any  part  thereof,  arose,  although  none  of  the  defendants  may  reside 
therein,')  shall  not  be  i  irected  to  an  officer  of  any  other  county  or  cozpora- 
tion  than  that  wherein  the  action  is  brought.  Any  prooesB  maybe  executed 
on  or  before  the  return  day  thereof.  If  it  appear  to  be  duly  served  and 
good  in  other  respects,  it  shall  be  deemed  valid,  although  not  directed  to 
any  officer,  or  if  directed  to  an  officer,  though  executed  by  any  other  to 
whom  it  might  lawfully  have  been  directed.  It  shall  be  returnable  within 
ninety  days  after  its  date,  to  the  court  on  the  first  day  of  a  term,  or  in  the 
dlerk'a  office  to  the  first  Monday  in  a  month,  or  to  some  rule. day,  except 
that  a  summons  for  a  witnesa  shall  be  returnable  on  whatever  day  his  at- 
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E.  C.  p.  605,  §  18.     Acts  1847-8,  p.  146,  §  26 ;  1866-7,  p. 
980,  §  19. 

§  20.  An  officer  who,  under  a  eapias  from  a  court,  arrests 
a  person  accused  of  an  offence  not  bailable,  or  for  which  bail 
is  not  given,  shall  deliver  the  accused  to  such  coart  if  sitting, 
or  to  the  julor  thereof,  who  shall  receive  and  imprison  him. 
(1  R.  C.  p.  604,  §  17.  Acts  1827-8,  p.  28,  §  2 ;  1847^8,  p. 
147,  §  22  ;  1866-7,  p.  980,  §  20. 

§  21.  A  person  arrested  on  a  capias^  to  answer  or  hear 
judgment  on  a  presentment,  indictment  or  information  for  a 
misdemeanor,  (other  than  such  as  is  mentioned  in  the  first 
section  of  chapter  one  hundred  and  ninety-eight,**)  or  on 
an  attachment,  (other  than  an  attachment  to  compel  the  per- 
formance of  an  order  or  decree  in  chancery,)  may  be  ad- 
mitted to  bail  by  the  officer  who  arrests  him  ;  the  said  officer 
taking  a  recognizance  in  such  sum,  not  being  less  than  two 
hundred  dollars,  unless  by  general  or  special  order  of  the 
court  a  less  sum  be  authorized,  as  he,  regarding  the  case  and 
the  estate  of  the  accused,  may  deem  sufficient  to  secare  his 
appearance  before  the  court  from  which  the  process  issued 
at  the  time  required  thereby.  The  officer  shall  return  the 
recognizance  to  said  court  on  or  before  the  return  day  of 
such  process.  If  he  fail  to  make  such  return,  he  shall  for-  * 
feit  twenty  dollars  ;  and  if  he  take  insufficient  bail,,  he  shall 
be  fined  at  the  discretion  of  a  jury.  (1  B.  C.  p.  606,  §  21, 
22.    Acts  1847-8,  p.  146,  §  23,  24  ;  1866.7,  p.  980,  §  21.). 

§  22.  No  information  need*^  be  filed  on  a  presentment  of 
an  offence,  for  which  there  is  no  punishment  but  a  fine  or 
forfeiture  limited  to  an  aijiount  not  exceeding  twenty  dol- 


tendanoe  is  deaired,  and  pzooeas  awaided  in  oooit  may  be  retomable  as  the 
oonrt  shall  direet." 

ss  See  post,  oh.  18,  §  1,  oonoeming  the  keeping  or  exhibiting  of  faio 
banlm  and  other  gaining  tables, 

S4  The  statate  for  regnlating  criminal  proceedings,  1  Ber.  Oode,  ch.  169, 
§  66,  p.  614,  proTides,  that  if  on  a  presentment  to  a  drcuU  court,  the  pen- 
alty exceed  not  twenty  dollars,  no  information  thereupon  shaU  be  filed.  In 
a  note  to  this  section  the  reyiaors  of  the  Ck>de  state  that  *'  We  propose  in 
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lars.  Bat  a  sammons  to  answer  such  presentmeDty  may''  be 
issued  against  the  accused,  and  if  it  be  served  ten  days  be- 
fore the  return  day  thereof,  and  he  do  not  appear,  judgment 
may  be  rendered  agtunst  him  for  the  penalty.  If  he  appear, 
the  court  may,  without  a  jury,  hear  and  determine  the  mat- 
ter, and  give  judgment  thereon.  (1  E.  C.  p.  614,  §  65. 
Acts  1847-8,  p.  146,  §  27 ;  1866-7,  p.  980,  §  22.) 

§  23.  On  any  indictment,  presentment  or  information, 
(not  embraced  in  the  preceding  section,)  founded  on  any 
provision  of  chapter  one  hundred  and  ninety-eight,"  (except 
the  twenty-seventh  and  thirtieth  sections*  thereof,)  or  on  any 
provision  of  chapter  thirty-eight,"  or  chapter  one  hundred 
and  four,**  process  shall  be  issued  immediately.  If  the  ac- 
cnsed  appear  and  plead  to  the  charge,  the  trial  shall  proceed 
without  delay.  K  being  summoned  he  .fail  to  appear  and 
plead,  the  court  may  render  judgment  in  the  same  manner 
as  if  he  had  confessed  the  charge  in  the  court ;  and  if  the 
offence  be  punishable  by  a  fine,  not  fixed  by  law,  a  jury 
shall  be  empanneled  to  assess  the  same.  (1  B.  C.  p.  568,  § 
21 ;  p.  614,  §  65.  Acts  1845-6,  p.  66,  ch.  92  ;  1847-8,  p. 
146,  §  28  ;  1866-7,  p.  980,  §  23.) 

§  24.  No  exception  shall  be  allowed,  for  any  defect  or 
want  of  form  in  any  presentment,  indictment  or  information 
mentioned  in  either  of  the  two  preceding  sections,"  but  the 

this  respect  the  same  role  whether  the  presentment  be  in  a  comity  or  cor- 
poratian  oonrt  or  in  a  circuit  court  ....  ShcUl  is  changed  to  mapj 
in  order  that  if  the  proceeding  should  happen  to  be  by  information,  it  may 
not  constitnte  error."  See  Eep.  Ect.  0.  V.  p.  1016,  note.  Webb  v.  Own., 
2  Leigh  721 ;  If^eher  t.  Com,,  10  Leigh  678,  676. 
«*Ibid. 

««  See  0.  V.  ch.  198 ;  poit,  ch.  18,  on  "Offences  against  Public  Policy." 
a  The  27,  and  80  §  §  of  ch.  198,  were  repealed  by  an  act  passed  Feb.  27, 
1 S66.    See  I  ot  ]  1866,  p.  85. 

9  7  See  0.  V.  ch.  88,  concerning  **  Taxes  on  Licenses.** 
9  8  See  0.  T.  ch.  104,  on  **  Dealing  with  slaves  and  suffering  them  to  go 
at  large.** 

99  Under  the  act  1  Ber.  Code,  p.  568,  §  20,  21,  it  was  held,  that  a  mis- 
nomer could  not  be  pleaded  to  a  presentment,  indictment  or  infozmation 
f ov  nnUKwfnl  gaming.    Com  t.  Adkineonj  2  Ta.  Gas.  518. 
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court  shall  give  judgment  thereon,  according  to  the  very 
right  of  the  case.  (1  R.  C.  p.  568,  §  20,  21 ;  p.  614,  §  65- 
Acts  184T-8,  p.  147,  §  29  ;  1866-7,  p.  930-31,  §  24.) 

§  25.  In  prosecutions  for  misdemeanora,  in  cases  not  em- 
braced by  the  twenty-third  section,  if  a  capias  be  returned 
not  found,  after  a  summons  is  returned  executed,  or  if  the 
accused  was  admitted  to  bail  and  make  default,  the  court 
may  either  award  a  new  capias,  or  proceed  to  trial  in  the 
same  manner  as  if  the  accused  had  appeared  and  pleaded  not 
guilty.  (Acts  1843-4,  p.  57,  ch.  74  §  1 ;  1847-8,  p.  147,  § 
30 ;  1866-7,  p.  931,  §  25.) 

§  26.  There  shall  be  no  discontinuance  of  any  criminal 
prosecution,  by  reason  of  the  failure  of  the  court  to  award 
process,  or  to  enter  a  continuance  on  the  record.'^  (Acts 
1843-4,  id.  §  2 ;  1847-8,  id.  §  31 ;  1866-7,  p.  981,  §  26. 

§  27.  Judgment  of  outlawry**  shall  be  rendered  by  the 

3  c  The  omiflBioii  to  oontmoe  a  oaoae,  in  which  there  was  a  special  Ter- 
diet,  on  the  records  of  a  ooaniy  conit  for  two  quarterly  terma  thereof,  ia  no 
diaoontinTianoe of  the  proaecntion.    SUl t.  Cam,,  2  Va.  Caa.  61. 

The  adjoomment  of  a  court,  withoat  awarding  any  prooeaa,  on  an  indict* 
ment  found  by  the  grand  jury,  ia  no  diaoontiniiance  of  the  proeecation.. 
Com  y.  Qourdy  2  Va.  Caa.  470. 

The  omiaaion  to  file  an  information  at  the  same  term  of  the  drcnit  court 
at  which  the  role  ia  made  abaolnte  and  leaye  giyen  to  file  it,  ia  no  diaoontin- 
nance  of  the  proaecntion.     Cam,  y.  Vomer ,  2  Ya.  Gaa.  62. 

3 1  Outlawry  for  felony  has  been  aa  long  in  uae  aa  the  law  itself.  The  in- 
tention of  it  was  to  compel  all  men  to  submit  to  the  lawa  of  their  country, 
and  to  preyent  their  escaping  justice  by  flying  and  Bta3ring  away  until  all 
the  witnesses  are  dead.  Such  a  mode  of  cqnyiction  is  entirely  compatible 
with  the  Gonatitution,  and  no  infringement  of  the  right  of  trial  by  Jury. 
That  the  party  has  not  a  trial  by  jury,  is  owing  to  himself.  He  is  not  de- 
priyed  of  the  right.  As  well,  indeed,  might  an  offender  who  confessed  the 
•  fact  in  court  by  pleading  guilty  to  the  indictment,  complain,  after  sentence, 
that  he  had  not  had  a  trial  by  jury.  The  party,  by  refnaing  to  take  hia 
trial,  admita  himself  guilty*  By  the  judges  in  BMpubUea  y.  JDoan,  1  DaU. 
90,  91 ;  3  Bob.  Prac.  (old  edi.)  114. 

In  order  to  haye  judgment  of  outiawry  regularly  pronounced,  a  capiat, 
ali€u  capias  and  pluries  capias,  should  be  successiyely  issued  and  returned 
'*  not  found."  A  return  of  *'  no  inhabitant"  is  incorrect  After  a  return 
of  *'not  found"  to  the  three  writs  of  capias,  the  exigent  should  issue ;  and 
if  a  sufficient  number  of  county  courts  should  not  intenrene  to  enable  the 
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court"  of  the  county  or  corporation  in  which  the  prosecution 
is,  and  may  be  reviewed,  corrected  or  reversed,  on  motion, 
or  by  writ  of  error  coram  nobis?*,  (Acfs  1838,  p.  75,  ch. 
98 ;  1839,  p.  46,  ch.  78  ;  1847-8,  p.  147,  §  32,  33  ;  1866-7, 
p.  931,  §  26. 

flherijf  to  exact  the  defendant  at  flye  saooessiye  ooimfy  oourta^  a  new  writ 
should  iasne,  reciting  the  first  with  the  sheriff's  retnm,  (^diich  shonld  state 
the  manner  in  which  it  had  been  partially  executed,)  and  requiring  the  party 
to  be  exacted  from  ooonty  conrt  to  county  court,  so  that  with  the  first  he  be 
exacted  five  times ;  after  which  fifth  exaction,  the  defendant  should  be  out- 
lawed. Cam  V.  Rale^  2  Va.  Gas.  241 ;  Ck>m  v.  Eagermanf  Ibid  244 ;  Com. 
ir.  Andermm^  Ibid  245 ;  8  Bob.  Prac  (old  edi.)  112. 

In  the  case  of  misdemeanor,  where  the  exigent  was  awarded  before  a 
pluries  eapiata  had  issued,  and  the  defendant  was  exacted  five  times,  but 
no  judgment  of  outlawry  pronounced  before  the  return  day  of  the  ezXgent^ 
a  new  oa/piae  should  issue  against  the  defendant,  and  subsequent  proceed- 
ings be  had  thereupon  conformable  to  law.  Ccm  t.  Hdperman,  2  Va. 
CaB.244. 

Upon  an  indictment  for  felony,  where  the  exigent  was  awarded  after  the 
proper  writ  of  eapicu  had  been  returned,  and  the  defendant  was  exacted  fiye 
times,  but  no  judgment  of  outlawry  pronounced  before  the  return  day  of 
the  exigent,  a  new  writ  of  exigent  should  be  awarded,  to  be  proceeded  in 
according  to  law.    Com  t.  Anderean,  2  Va.  Gas.  245. 

"Where  the  exigent  has  been  duly  awarded  and  returned  guinto  exacttUt 
and  the  return  is  accompanied  by  such  judgment  of  outlawry  as  the  law  re- 
quires, it  is  proper  for  the  court,  if  a  motion  is  made  for  the  writ  of  eapiae 
utlagatum^  to  award  the  same.     Com  t.  HdUf  3  Va.  Gas.  241, 

A  person  indicted  for  a  trespass  vi  et  amis  may  be  prosecuted  to  out- 
'  lawry >    Ibid ;  Com  t.  Hagerman^  lb.  244.    It  formerly  lay  only  for  treason 
amd  felony.    2  Black.  Gom.  book  iii,  p.  284. 

Process  of  outlawry  lies  in  all  indictments  of  treason  or  felony,  and  also 
on  all  indictments  of  trespass  with  force  and  arms ;  and  it  seems  probable 
that  it  lies  on  an  indictment  of  conspiracy  or  deceit,  or  any  other  crime  of 
a  higher  nature  than  a  trespass  with  force  and  arms ;  bat  not  on  any  indict- 
ment for  a  crime  of  an  inferior  nature.    2  Hawk.  d02-8. 

For  forms  of  the  seyeral  writs  of  exigent  or  exigi  facias,  aUoeatur  exi^ 
gent^  and  capias  utlagatum,  see  Bob.  Forms,  (old  edi>  45,  46 ;  and  for 
these  and  other  forms  ot  process  to  outlawry  and  returns,  &c,  see  4  Ghitty's 
Cr.  Law  215-222. 

39  In  England,  judgment  of  outlawiy  is  giren  by  the  coroner,  2  Hawk. 

446;  as  was  the  case  in  this  State  before  the  statute  of  183&    2Va.GflB.242. 

93  In  an  indictment  against  a  party  who  has  been  proceeded  against  to 

outlawry,  a  question  cannot  be  adjourned  to  the  General  Gourt  without  his 

anent  appearing  on  the  leooxd.    Com*  t.  Fearce^  6  Gratt.  668. 


200      PRESENTMENT,  INDICTMENT  AND  INFORMATION. 

§  28.  When  a  person  ia  outlawed,  the  same  judgment, 
execution  and  diBabilities  shall  ensue  and  be  awarded,  as  if 
he  were  convicted  ot  the  oftence  with  which  he  was  charged. 
(Id.    1  R.  C.  p.  609,  §  88.    Acts  1866-7,  p.  981,  §  28.) 

§  29.  On  any  indictment,  presentment  or  information 
against  a  corporation,  if  a  summons  be  served  according  to 
the  seventh  section  of  chapter  one  hundred  and  seventy  of 
the  Code  of  Virginia,  and  the  defendant  fail  to  appear,  the 
court  may  proceed  to  trial  and  judgment,  without  farther 
process,  as  if  the  defendant  had  appeared  and  plead  not 
guilty.  And  where,  in  any  such  case,  publication  of  a  copy 
of  the  process  is  required  according  to  the  said  section,  the 
expense  of  such  publication  may  be  certified  by  the  court  to 
the  Auditor  of  Public  Accounts,  and  shall  be  paid  out  of 
the  treasury  of  the  Commonwealth  ;  but  the  same  shall  be 
taxed  with  other  costs,  and  collected  from  the  defendant,  if 
judgment  be  for  the  Commonwealth,  and  be  paid  into  the 
treasury  by  the  officer  collecting  the  same.  (Acts  1852-8, 
ch.  84,  §  1,  p.  51.     1866-7,  p.  981,  §  29.) 


In  BteM$  ease,  2  DalL  92,  the  defendant,  being  outlawed  for  robbezy  and 
afterwards  apprehended,  was  brought  np  for  judgment ;  but  denying  that 
he  was  the  same  Robert  Steele  who  was  mentioned  in  the  outlawry,  iasue 
was  joined  as  to  the  identity.  The  defendant  in  the  process  of  outlawry 
was  stated  to  be  an  inhabitant  of  Wrightstown.  It  appeared  that  the  persoki 
brought  up  worked  there;  but  that  oiroumstance  alone,  he  contended,  did 
not  establish  a  reaidenoe.  The  opinion  of  the  court  was,  that  if  the  party 
was  proved  to  hare  been  there,  it  was  enough  to  satisfy  the  designation. 
*'  If,"  said  the  court,  **  any  one  comes  from  Kew  Jersey,  and  stays  only  an 
hour  in  Pennsylyania,  during  which  he  conmiits  an  offence,  he  maybe 
charged  as  of  the  township  in  which  he  was  at  the  time."  The  issue  bein^ 
found  for  the  Commonwealth,  sentence  of  death  was  pronounced,  and  the 
defendant  was  soon  afterwards  executed.    2  Bob.  Prac.  (old  edi.)  114. 


The  county  courts  shall  have  exdusive  original  jurisdiction  for  the  trial 
of  all  presentments,  informations,  and  indictments  for  offences  committed 
within  their  respective  counties,  and  also  of  all  presentments,  informationa, 
and  indictments  now  pending  in  said  courts;  except  that  a  person  to  be  tried 
for  arson,  or  any  felony  for  which  he  may  be  punished  with  death,  may, 
upon  his  arraignment  in  the  county  court,  demand  to  be  tried  in  the  oiroait 


PRESENTMENT,  INDICTMENT  AND  INFORMATION.       201 

court  haTing  juzisdiofcion  over  the  county  for  whiol^  said  ooxinty  ooort  is 
held.    Acts  1870,  p.  86,  §  4. 

The  azTaigmnent  of  a  prisoner  and  his  plea  are  distinct  parts  of  the  pro- 
ceeding ;  and  therefore  upon  his  arraignment  and  without  pleading  he  may 
dect  to  be  tried  in  the  circuit  conrt     WkUeAead  v.  Com,,  19  Gratt.  640. 

Two  prisoners  may  be  arraigned  together.  This  does  not  prevent  their 
pleading  separately,  and  electing  to  be  tried  separately.    Id. 

In  cases  of  felony,  where  two  or  more  distinct  offences  are*  contained  in 
the  same  indictment,  it  may  be  quashed,  or  the  prosecutor  compelled  to 
elect  on  which  charge  he  will  proceed.  Lazier  t.  Com,,  10  Gratt.  708.  But 
«uch  election  wiU  not  be  required  to  be  made  where  several  counts  are  in- 
troduced solely  for  the  purpose  of  meeting  the  evidence  as  it  may  transpire, 
the  charges  being  substantially  for  the  same  offence.  Whart.  Am.  Or.  Law, 
4th  edi.  §  416 ;  Kane  v.  People,  9  Wend.  208;  Wright  v.  State.  4  Humph^ 
194;  Borah  v.  Stoite,  28  Mississippi  267;  StaU  v.  Haeard,  2  B.  I.  474; 
Btate  v.  Jacob,  10  La.  B.  141. 

The  right  of  election,  in  this  country,  if  not  in  England,  is  confined  to 
oases  where  the  indictment  contains  charges  which  are  actually  distinct, 
and  grow  out  of  different  transactions.  Whart.  Am.  Or.  Law,  4th  edi.  § 
428.  As  a  general  rule,  when  two  offences  charged  form  parts  of  one  trans- 
action, yet  are  of  such  a  nature,  that  the  defendant  may  be  found  guilty  of 
both,  the  prosecutor  will  not  be  called  upon  to  elect  upon  which  charge  he 
will  proceed,  for  in  such  case  the  joinder  of  counts  cannot  prejudice  the  de- 
fendant, which  is  the  only  ground  on  which  this  application  to  the  discre- 
tion of  the  judge  can  be  founded  to  make  the  prosecutor  elect.  Id ;  R,  v- 
Aiutin,  7  0.  A  P.  796.  R,  v.  EartaXl,  Id.  476;  R,  v.  Wheeler,  Id.  170; 
Beg,  V.  Pulham,  9  0.  A  P.  281 ;  People  v.  Coetello,  1  Denio  88. 

In  the  case  of  Kane  v.  The  People,  in  the  Court  of  Errors  of  New  York, 
8  Wend*  B.  211,  the  law  is  thus  stated  by  the  chancellor:  '*In  cases  of 
felony,  where  two  or  more  distinct  and  separate  offences  are  contained  in 
the  same  indictment,  the  court,  in  its  discretion,  may  quash  the  indictment 
or  compel  the  prosecutor  to  elect  upon  which  charge  he  will  proceed ;  but 
in  point  of  law,  it  is  no  objection  that  two  or  more  offences  of  the  same 
Bature  and  upon  which  the  same  or  a  similar  judgment  may  be  given,  are 
contained  in  different  coiuits  of  the  same  indictment.  It  therefore  forms 
no  ground  of  a  motion  in  arrest  of  judgment ;  neither  can  it  be  objected 
by  way  of  demurrer,  or  on  a  writ  of  error.  It  is  every  day's  practice  to 
charge  a  felony  in  different  ways  in  several  counts,  for  the  purpose  of  meet- 
ing the  evidence  as  it  may  come  out  upon  the  trial:  each  of  the  counts  on 
the  face  of  the  indictment  purports  to  be  for  a  distinct  and  separate  offence, 
and  the  jury  very  frequently  find  a  general  verdict  on  all  the  counts,  al- 
though only  one  offence  is  proved;  but  no  one  ever  supposed  that  formed 
a  ground  for  arresting  the  judgment.  If  the  different  counts  are  inserted 
in  good  faith,  for  the  purpose  of  meeting  a  single  charge,  the  court  will 
not  even  compel  the  prosecutor  to  elect ;  and  in  the  case  of  mere  misde- 
meanors  which  are  only  punishable  by  fine  or  imprifomnent^  the  prosaoator 
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is  pennitted  to  join  AndtiysaTenldiitaiiot  offenoesinthe  asnie  indiotmanl.'* 
To  the  nine  effect  is  the  opinion  of  the  Snpzeme  Oonri  of  PennqrlTsnia  in 
The  QmmonweaUh  t.  OUlupie^  7  Seig.  ft  Bavle  479.  8ee  also  1  Ghittj'a 
Oxim.  Lav,  249;  the  opinion  of  Frif  J.  in  MouibTaiif%  ease^  II  lioi^  649; 
Young  y.  King  8  T.  B.  106;  8  Rob.  Pxao.  (old  edL)  41,  42;  Whazi.  Am. 
Or.  Lav,  4Ui  edi  {  414-420,  and  oases  dted. 

An  indiotment  contains  seyenl  ooonts,  one  for  laxoeny,  others  f6r  xeosiT- 
ing  stolen  goods  knoving  them  to  hsTe  been  stolen,  and  others  for  aiding 
another  person  to  conceal  stolen  goods,  knoving  them  to  have  been  stolen. 
The  charges  in  all  the  counts,  hoveyer,  relate  to  the  same  goods,  vhioh  in 
different  counts  are  laid  to  be  the  goods  of  different  persons,  or  of  a  person 
nnknovn.  This  is  not  a  case  in  vhich  the  coort  should  quash  some  of  the 
counts,  or  compel  the  prosecution  to  elect  on  vhich  count  the  prisoner  shall 
be  tried.  Ihwdg  y.  Cam,,  9  Gratt  727.  Each  count  in  the  indictment  in 
this  case  is  a  good  count;  and  each  being  for  felony,  there  is  no  mii^oinder; 
and  the  demurrer,  therefore,  vas  rightly  oyerruled.  Whether  the  court 
should  haye  quashed  the  indictment,  or  compelled  the  prosecutor  to  elect 
on  vhich  count  or  counts  he  vould  proceed,  depends  upon  vhether  the 
chsrges  in  the  different  counts  "  sre  actually  distinct,"  in  the  Isnguage  cited 
by  the  counsel  from  Ohitty^  "  and  may  confound  the  prisoner  or  distract  the 
attention  of  the  jury.**  There  are  some  cases  of  felony,  in  vhich,  eyen 
though  the  chaiges  are  distinct,  the  prisoner  vould  not  be  confounded  or 
the  attention  of  the  jury  distracted ;  and  in  vhich,  therefore,  the  diargss 
may  properly  be  included  in  the  same  indictment  and  tried  together :  As, 
for  example,  the  case  of  forging  and  uttering  the  same  instrument,  vhich 
are  distinct  offences,  and  yet  are  often  chaxged  in  different  counts  of  the 
same  indictment.  The  People  y.  Byndere^  12  Wend.  425 ;  The  PeopU  t. 
Gatee,  18  Wend.  B.  811 ;  2  Va.  Gas.  887 ;  HujfinatCe  ease,  6  Band.  685 ; 
Page'e  ea$e,  9  Leigh  688 ;  Mowbrag'e  ecue,  11  Leigh,  648.  In  the  case  flcst 
dted,  the  court  said:  **That  there  vould  be  an  incongruity  in  incor- 
porating in  the  same  indiotment  offences  of  a  different  diaracter,  sndi,  lor 
instance,  as  forgery  and  petjury,  osnnot  be  denied ;  and  that,  in  such  case 
a  court  vould  refuse  to  hear  a  trial  upon  both,  there  can  be  no  doubt ;  but 
vhen  offences  of  the  same  character,  differing  only  in  degree,  are  united  in 
the  same  indictment,  the  prisoner  may  and  ought  to  be  tried  on  both  charges 
at  the  same  time.  Sudi  is  this  case.  The  prisoner  vas  indicted  for  forging 
the  check,  and  also  for  publishing  it  as  true  knoving  it  to  be  false.  These 
are  different  offences,  and  punished  vith  different  degrees  of  seyerity,  but 
vere  properly  united  both  in  the  indictment  and  triaL"  But  thon^  there 
are  cases  of  f dony  in  vhich  seyeral  charges,  though  distinct,  may  properiy 
be  induded  in  the  same  indiotment,  I  knov  of  no  case  in  vhidiUie  seyeral 
counts  of  an  indictment  vere  all  for  the  same  offence,  and  vere  in  themJ 
sdyes  good  counts,  vhere  the  indictment  or  any  of  the  counts  has  been 
quashed,  or  the  prosecutor  compelled  to  elect  on  vhich  of  them  he  vould 
proceed.    Monoure^  J.  in  S.  0.,  9  Gratt,  781-788. 

The  general  role  is,  if  the  legal  judgment  on  each  count  vould  be  mate- 
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rially  dUferent,  as  in  felony  and  misdemeanor,  then  the  joinder  of  seyeral 
ootints  would  be  bad  on  demnirer,  in  arrest  of  judgment^  or  on  error. 
Young  t.  The  King,  8  T.  B.  108  ;  Barieoek  t.  ffagwood,  Id.  485;  Whart 
Am.  Or.  I^Mf,  4th  edi.  §  418.  But  the  objeotion  may  be  cored  at  the  trial 
by  taking  a  yerdiot  on  ihe'oomits  only  that  can  be  joined,  B»  y.  Jonea^  8 
O.  &  P.  776. 

A  oonnt  in  an  indictment  which  charges  two  distinct  offences,  is  bad,  and 
the  defendant,  on  a  motion  to  quash,  or  demnrrer,  can  defeat  it.  Whart. 
Am.  Or.  Law,  4th  edt  §  881 ;  Starkie's  0.  P.  272 ;  Archbold,  0.  P.  49 ; 
Com  T.  CMUy  7  Serg.  and  Bawle  428.  Where  an  indictment  charged  in 
the  same  connt  a  capital  offence,  and  a  misdemeanor,  it  was  quashed,  U^ 
8.  y.  Sharps  1  Peters'  G.  0.  B.  181.  And  in  New  Hampshire,  where  horse 
stealing,  and  ordinary  larceny,  to  which  different  penalties  were  affixed 
were  joined  in  one  ooont,  it  was  held  a  good  cause  for  arresting  judgment. 
State  y.  Nelson^  8  N.  Hamp.  198.  In  the  case  of  The  People  y.  WHght^  9 
Wend.  193,  the  same  count  charged  the  prisoner  with  the  forging  of  two 
distinct  instruments,  a  mortgage  and  a  receipt  Forging  a  mortgage  was 
an  offence  within  one  section  of  the  act,  and  the  degree  of  punishment  was 
different  from  that  annexed  to  the  forging  of  a  receipt,  which  came  within 
a  different  section.  Although  the  offence  prohibited  by  each  section  was 
felony,  the  count  was  notwithstanding  considered  def ectiye,  and  judgment 
of  conyiction  against  the  defendant  was  arrested.  See  Raeniek  y.  Com,,  2 
Ya.  Oas.  856,  where  different  charges  are  contained  in  a  single  count,  the 
words  of  the  statute  being  pursued  in  describing  the  offence.  The  indict- 
ment in  this  case  was  held  to  be  good. 

It  is  a  general  rule,  which  runs  through  the  whole  criminal  law,  that  it  is 
Buffloient  to  proye  so  much  of  the  indictment  as  shews  the  defendant  to  hay  e 
been  gmlty  of  an  offence  punishable  by  law,  and  for  which  he  may  by  law 
be  oonyieted  on  that  indictment.  Rex*  y.  BoUingberrg,  4  Bam  and  Oress- 
well  829,  880 ;  Bex  y.  Hunt,  2  Oampbell  583 ;  Oom  y.  6^ii,  21  Pickering 
fttS ;  2  Bennett  and  Heard,  Lead.  Or.  Oas.  186. 
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CHAPTER  XIV. 


[a  T.  OB.  ool] 
FOB  PBEVENTINa  THE  OOM1CI88ION  OF  OBIHSB. 


Sio. 
1. 
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Conservators  of  the  peace ;  their  powers  and  duties. 

§  1.  Every  judge  throaghout  the  State,  aad  every  jastice 
and  cotniniaaioner  in  chancery ,  within  his  county  or  corpora- 
tioDy  shall  be  a  conservator  of  the  peace,  and  may  require 
from  persons  not  of  good  fame,^  security  for  their  good  be- 

1  Under  the  act  of  34  Edw.  8,  o.  I,  which  uses  the  same  general  mode  of 
expression,  it  hath  been  holden,  that  a  man  may  be  bound  to  his  good  be- 
havior for  causes  of  scandal  contra  bonoi  mora,  as  well  as  agunst  the 
peace ;  as  for  haunting  bawdy  houses  with  women  of  bad  fame,  or  for  keep- 
ing such  women  in  his  house.  Thus,  also,  night-walkers,  eavea-droppera, 
such  as  keep  suspicious  company,  or  are  reported  to  be  pilf  eren  or  rdbban; 
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haviour,  for  a  term  not  exceeding  one  year.  (1  R.  C.  p.  263, 
ch.  74 ;  Acts  1847-8,  p.  127,  ch.  14,  §  I,  17 ;  1866-7,  p. 
916,  §  1.) 

§  2.  If  complaint  be  made  to  any  such  conservator  that 
there  is  good  causa  to  fear  that  a  person  intends  to  commit 
an  oflfence  against  the  person  or  property*  of  another,  he 
shall  examine  on  oath  the  complainant  and  any  witnesses  who 
may  be  produced,  reduce  the  complaint  to  writing,  and  caase 
it  to  be  signed  by  the  complainant.  (Acts  1847-8,  p.  127, 
§  2 ;  1866-7,  p.  916,  §  2. 


such  as  deep  in  the  day  aad  walk  in  the  night ;  common  dmnkarda ;  whore- 
masters  ;  the  patatiye  lathers  of  bastards ;  cheats ;  idle  vagabonds ;  and 
other  persons  whose  misbehavior  may  reasonably  bring  them  within  the 
general  words  of  the  statute,  as  persons  *'  not  of  good,fame^^  an  expression, 
it  must  be  owned,  of  so  great  latitude,  as  leaves  much  to  be  determined  by 
the  discretion  of  the  conservator  of  the  peace  himself.  But  if  he  commit 
a  man  for  want  of  .sureties,  he  must  express  the  cause  thereof  with  conve- 
nient certainty,  and  take  care  that  such  cause  be  a  good  one.  4  Black- 
Com.  256 ;  Hawk.  b.  1,  c.  61,  §  2 ;  Mayo*s  Guide,  663. 

s  Surety  of  the  peace  can  only  be  required,  when  there  is  fear  of  present 
or  future  danger,  and  not  for  any  breach  of  the  peace  that  is  passed.  2 
Dick.  J.  P.  398,  As  a  general  rule,  it  should  be  granted  in  all  cares,  if  he 
who  demands  it  makes  oath  that  he  is  actually  under  fear  of  death  or  bodily 
harm,  or  any  other  injury  either  to  his  person  or  property,  which,  if  done, 
would  amount  to  an  offence,  and  that  he  does  not  require  such  surety  from 
malice.  But  notwithstanding  the  oath,  if  the  justice  believes  that  surety 
ia  applied  for  merely  of  malice  or  for  vexation,  without  any  just  cause  of 
fear,  or  because  the  complainant  is  at  variance  with  another,  he  should  deny 
it.    Mayo's  Guide  630 ;  5  Bum.  J.  P.  298 ;  Dick.  Guide  477. 

Surety  of  the  peace  may  also  be  required  of  all  persons,  who  having  been 
before  bound  to  keep  the  peace,  have  broken  it,  and  forfeited  their  recog- 
nizance. 2  Deao.  Or.  Go.  1271.  And  the  recognizance  is  forfeited  by  an 
actual  violence  to  the  person  of  another,  or  the  commission  of  any  offence 
against  the  life  or  property  of  another,  whether  done  by  the  party  himself, 
or  by  others  through  his  procurement,  by  attending  .any  unlawful  assembly 
to  the  terror  of  the  people,  and  even  by  words,  tending  to  a  breach  of  the 
peace,  as  by  challenging  another  to  fight,  or  in  his  presence  threatening  to 
beat  him.  But  mere  words  of  reproach,  as  calling  a  man  a  liar  or  a  knave, 
will  not  forfeit  the  recognizance,  for  they  are  regarded  as  the  effect  merely 
of  tmmeaning  heat  and  passion,  unless  indeed  they  amount  to  a  challenge 
to  fight,  4  Inst.  101 ;  1  Hawk,  c  60,  §  20.  The  recognizance  is  discharged 
by  the  death  of  the  principal  party  who  is  bound  by  it,  if  it  was  not  before 
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§  8.  K  it  appear  proper^  such  conservator^Bball  issae  a 
warrant  reciting  the  complaint,  and  requiring  the  person' 
complained  of  forthwith  to  be  apprehended  and  brought 
before  him  or  some  other  conservator.     (Id.  §  8.) 

§  4.  When  such  person  appears,  if  the  conservator,  on 
hearing  the  parties,  consider  that  there  is  not  good  caase 
for  the  complaint,  he  shall  discharge  the  said  person,  and 
may  give  judgment  in  his' favor  against  the  complainant  for 
his  costs.  If  he  consider  that  there  is  good  cause  therefor, 
he  may  require  a  recognizance^  of  the  person  against  whom 
it  is,  and  give  judgment  against  him  for  the  costs  of  the 
prosecution,  or  any  part  thereof ;  and  unless  such  recogni- 
zance be  given,  he  shall  commit  him  to  jail  by  a  warrant, 
stating  the  sum  and  time  in  and  for  which  the  recogninance 
is  directed.  The  person  giving  judgment,  under  this  sec- 
tion, for  costs,  may  issue  a  writ  of  fieri  facais  thereon,  if 
an  appeal  be  not  allowed ;  and  proceedings  thereupon  may 
be  according  to  the  ninth  and  eleventh  sections  of  chapter  one 


forfeited,  bnt  the  snretieB  are  not  diBohAZged  by  their  death,  their  exeootora 
oontinaing  to  be  bound  as  their  testators  were.    1  Hawk.  o.  60,  §  17. 

All  persons  whatsoever,  ondei  the  protection  of  the  Commonwealth,  being 
of  sane  memory,  whether  they  be  natural  and  good  citizens,  or  aliens,  have 
a  rig^t  to  demand  surety  of  the  peace.  1  Hawk,  c  60,  §  2 ;  Hening*s  Jus. 
676. 

A  parent  may  daam  surety  of  the  peace  for  his  child  under  the  age  of 
discretion,  and  the  conservator  may  grant  it  on  the  oath  of  the  parent ;  and 
BO  may  a  husband  demand  it  for  the  protection  of  his  wife,  upon  his  oath ; 
and  a  wife  may  demand  it  against  her  husband ;  and  the  husband  may  have 
it  againat  his  wife ;  but  infants  and  married  women  must  find  sureties  by 
their  friends,  and  cannot  bind  themselves.  Mayors  Quide  630-^1 ;  2  I>i<^ 
J.  P.  898 ;  Bobinson*s  Guide,  389. 

9  A  warrant,  directing  the  ^^euMeiates"  of  persons  named,  to  be  arrested, 
without  mentioning  the  names  of  such  ctsBodates,  is  illegal  and  void  as  to 
them,     WelU  v.  Jackson^  8  Munf.  468. 

4  The  recognizance  required  by  this  section,  shall  be  made  payable  to  tiie 
Ck)mmonwealth  of  Virginia,  and  shall  be  in  such  sum  as  the  court  or  officer 
requiring  it  may  direct,  and  with  such  surety  as  the  court  or  officer  may 
deem  sufficient.  It  shall  be  with  condition,  that  the  person  of  whom  it  ia 
taken,  shall  keep  the  peace  and  be  of  good  behaviour  for  such  time,  not  ex* 
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hnndred  and  fifty.*  (Acts  1845-6,  p.  64,  cb.  87 ;  1847-8, 
p.  128,  §  4,  5,  6,  7,  8 ;  1866-7,  p.  916,  §  4.) 

§  5.  A  person  from  whom  such  recogoizance  is  required, 
may,  on  giving  it,  appeal  to  the  court  of  the  county  or  cor- 
poration ;  in  such  case  the  officer,  from  whose  judgment  the 
appeal  is  taken,  shall  recognize  such  of  the  witnesses  as  he 
thinks  proper.  (Acts  1847-8,  p.  128,  §  9, 10  ;  1866-7,  p. 
916,  §  5.) 

§  6.  The  court  may  dismiss  the  complaint  or  affirm  the 
jadgment,  and  make  what  order  it  sees  fit  as  to  the  costd. 
If  it  award  costs  against  the  appellant,  the  recognizance 
which  he  may  have  given  shall  stand  as  a  security  therefor  ^ 
"When  there  is  a  failure  to  prosecute  the  appeal,  such  recog- 
nizance shall  remain  in  force,  although  there  be  no  order  of 
affirmance.  On  any  appeal  the  court  may  require  of  the 
appellant  a  new  recognizance,  if  it  see  fit.  (Acts  1847-8, 
p.  128,  §  11,  12  ;  1866-7,  p.  916,  §  6.) 

§  7.  Any  person  committed  to  jail  under  this  chapter  may 
be  discharged  by  the  county  or  corporation  court,  on  such 
terms  as  it  may  deem  reasonable.  (Acts  1846-8,  p.  128,  § 
13,  14 ;  1866-7,  p.  916,  §  7.) 

§  8.  If  a  white  person  go  armed  with  a  deadly  or  danger- 
ous weapon,  without  reasonable  cause  to  fear  violence  to  his 
person,  family  or  property,  he  may  be  required  to  give  a  re- 
cognizance, with  the  right  of  appeal,  as  before  provided,  and 
like  proceedings  shall  be  had  on  such  appeal.  (1  R.  C.  p. 
554,  ch.  104  ;  Acts  1847-8,  p.  129,  §  16 ;  1866-7,  p.  916, 
§8.) 

§  9.  If  a  person,  in  the  presence  of  a  court  or  a  conserv- 
ator of  the  peace,  make  an  affray,  or  threaten  to  kill  or  beat 
another,  or  to  commit  violence  against  his  person  or  property, 
or  contend  with  angry  words,  to  the  disturbance  of  the 
peace,  he  may,  without  process  or  further  proof,  be  required 


oeeding  one  year,  as  the  ootirt  or  officer  reqturing  it  may  direot.    0.  Y.  ch, 
211,  §  4 ;  ante^  oh.  6,  §  4. 

i^BeeC.  V.  oh.  150,  f  9, 11 ;  2  MattheW  Dig.  p.  844,  f  9,  11. 
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to  give  a  recognizance.     (1  R.  C.  p.  554,  ch.  140.    Acts 
1847-8,  p.  129,  i  15  ;  1866-7,  p.  917,  §  9.) 

Persons  suspected  of  retailing  liquors  wUhoui  license. 

§  10.  If  any  justice  suspect  any  person  of  selling,  by  re- 
tail, wine  or  ardent  spirits,  or  a  mixture  thereof,  contrary  to 
law,  he  shall  summon  the  person,  and  such  witnesses  as  he 
may  think  proper,  to  appear  before  him  ;  and  upon  the  per- 
sons appearing,  or  failing  to  appear,  if  the  justice  on  exam- 
ining the  witnesses  on  oath,  iind  sufficient  cause,  he  shall  di- 
rect the  Commonwealth's  attorney  for  the  court  of  his  county 
or  corporation,  to  institute  a  prosecution  against  such  person  ^ 
and  shall  recognize  the  material  witnesses,  or  cause  them  to 
be  summoned,  to  appear  at  the  next  term  of  the  said  court. 
Such  justice,  may,  also,  require  the  person  suspected  to  enter 
into  a  recognizance  to  keep  the  peace  and  be  of  good  beha- 
vior, for  a  time  not  exceeding  one  year.  If  such  recogni- 
zance be  given,  the  condition  thereof  shall  be  deemed  to  be 
broken,  if  during  the  period  for  which  it  is  given,  such  per- 
son shall  sell,  by  retail,  wine  or  ardent  spirits,  or  a  Tiiixture 
thereof,  contrary  to  law.  C.  V.  (1860)  p.  818-19,  §  10 ; 
Acts  1866-7,  p.  917,  §  10. 

Special   County  Police. 

§  11.  The  county  courts  of  the  several  counties  and  corpo- 
rations of  this  Commonwealth,  may,  if  they  deem  it  advisa- 
ble, after  being  summoned  for  that  purpose,  and  a  majority 
concurring  therein,  appoint  a  special  police  force,  to  consist 
of  not  less  than  twelve  suitable  and  discreet  persons,  who 
shall  serve  as  such  until  others  are  appointed  in  their  place 
by  tiie  court.  Acts  1859-60,  ch.  63,  §  1,  p.  172.  C.  V. 
1860,  ch.  201,  §  11  ;  Acts  1866-7,  p.  917,  §  11. 

§  12.  The  court  may  at  any  time  remove  any  or  all  of  such 
police,  and  appoint  others,  and  may  fill  any  vacancy  that 
may  occur  in  said  police  force,  or  may  add  to  the  number 
theretofore  appointed. "  Id.  §  2.  C.  V.  1860,  ch.  201,  §  12; 
Acts  1866-7,  p.  917,  §  12.   ^ 
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-  §  18.  The  removal  from  the  county  in  which  he  was  apr  ' 
pointed  shall  vacate  the  office  of  such  person  so  appointed, 
or  he  may  resign  or  decline  the  appointment,  and  thereupon 
the  vacancy  shall  be  filled  by  the  court.     Id.  §  8.     C.  V. 
1860,  ch.  201,  §  18  ;  Acts  1866-7,  p.  819,  §  18. 

§  14.  The  jurisdiction  and  authority  of  said  police  shall 
extend  no  further  than  the  limits  of  the  county  in  which  they 
are  appointed ;  and  a  copy  of  the  order  of  appointment,  made 
by  the  court,  attested  by  the  clerk  of  such  court,  Bhall  in  all 
cases  be  received  as  evidence  of  their  official  character.  (Id. 
§  4.     C.  V.  1860,  ch.  201.  §  14  ;  Acts  1866-7,  p.  917,  §  14.) 

§  15.  It  shall  be  the  duty  of  said  special  police  so  appointed, 
and  they  are  hereby  authorized  to  apprehend  and  convey,  be- 
fore a  justice  of  the  peace,  to  be  dealt  with  according  to  law, 
all  persons  whom  they  may  be,  by  the  warrant  of  a  justice, 
directed  to  apprehend,  or  whom  they  have  cause  to  suspect 
have  violated  the  laws  of  the  State,  or  intend  so  to  do  ;  and 
they  shall  be  authorized  to  search  for  stolen  property  at  any 
time,  upon  the  application  of  any  one  who  will  make  affida- 
vits before  the  captain,  or  any  member  of  such  police,  or  a 
justice  of  the  peace,  that  he  has  lost  property  of  *a  certain 
desQription,  and  that  he  has  reason  to  suspect  that  it  is  con- 
cealed in  the  house  or  on  the  premises  of  a  certain  named 
person  or  persons.  Id.  §  5.  C.  V.  1860,  ch.  201,  §  15  ; 
Acts  1866-7,  p.  917,  §  15. 

§  16.  In  all  cases  arising  under  this  act,  the  justice  before 
whom  the  person  or  persons  so  arrested  shall  be  brought, 
shall  examine  into  the  case,  and  dispose  of  the  same  accord- 
ing to  law ;  and  if  he  think  the  person  so  apprehended 
should  be  bound  over  to  keep  the  peace  and  be  of  good  be- 
haviour, he  shall  order  him  or  her  to  enter  into  recogni- 
zance to  that  eftect,  in  the  manner  now  prescribed  by  law. 
(Id.  §  6,  p.  173.  C.  V.  1860,  ch.  201,  §  16.  Acts  1866-7, 
p.  918,  §  16.) 

§  17.  Before  entering  upon  the  discharge  of  their  duties, 
Jie  persons  so  appointed,  in  addition  to  an  oath  to  be  faith- 
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ful  and  true  to  this  Commonwealth,  and  to  support  the  C!on- 
stitution  thereof,  shall  take  an  oath  faithfully  to  discbarge 
their  duties.     (Id.  §  7.     C.  V.  1860,  ch.  201,  §  17.     Acts 

1866-7,  p.  918,  §17.).' 

§  18.  The  county  courts  may,  if  they  see  proper,  allow 
compensation  to  said  police,  or  any  expense  incurred  in  the 
discharge  of  their  duties,  to  be  paid  out  of  the  county  levy. 
(Id.  §  8.    C.  V.  1860,  ch.  201,  §  18,     Acts  1866-7,  p.  918, 

§18.) 

§19.  The  said  officer  or  officers  shall  have  power  and 
authority  to  require  any  person  to  aid  in  making  such  ar- 
rests, as  sheriffs  are  now  authorized  by  law.  (Id.  §  9.  C. 
V.  1860,  ch.  201,  §  19.     Acts  1866-7,  p.  918,  §  19.) 

Police  regulations  for  watering  places. 

§  20.  The  county  court,  or  the  judge  of  the  circuit  court 
of  any  county  in  which  any  watering  place  may  be  located, 
may,  upon  the  application  of  the  owners  or  proprietors  of 
such  watering  place,  appoint  some  citizen  of  the  Common- 
wealth conservator  of  the  peace,  whose  jurisdiction  shall 
extend  over  the  grounds  attached  to  such  watering  place, 
within  such  limits  as  shall  be  prescrihed  in  the  order  ap- 
pointing such  conservator.  (Id.  ch.  64,  §  1,  p.  173.  C.  V. 
1860,  ch.  201,  §  20.     Acts  1866-7,  p.  918,  §  20.) 

§  21.  Such  conservator  shall  have  power  to  prescribe  such 
police  regulations,  not  inconsistent  with  the  laws  of  tho 
Commonwealth,  as  may  be  expedient  for  the  preservation 
of  the  peace  and  good  order  of  such  watering  place,*  and 
shall  keep  such  regulations  posted  at  some  public  place 
within  his  jurisdiction.  (Id.  §  2,  p.  174.  C.  V.  1860,  ch. 
201,  §  21.    Acts  1866-7,  p.  918,  §  21.) 

§  22.  Such  conservator  of  the  peace  shall  hold  his  office 
for  one  year  from  the  time  of  his  appointment,  and  within 
the  limits  prescribed  for  his  jurisdiction,  shall  be  a  conser- 
vator of  the  peace ;  and  the  violation  of  any  regulation 
prescribed  and  published  in  the  manner  ^required  by  the 
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preceding  section  of  this  act,  shall  be  held  to  be  sufficient 
cause  for  recognizing  the  violator  to  answer  the  same,  and 
to  be  of  good  behavior,  or  to  keep  the  peace,  as  may  seem 
proper.  (Id.  §  3.  C.  V.  1860,  ch.  201,  §  22.  Acts  1866-7, 
p.  918,  §  22.) 

§  28.  And  such  court  shall  have  power  and  is  hereby  au- 
thorized to  appoint  some  citizen  a  policeman,  whoso  power 
ikud  duties  shall  be  the  same  as  those  of  a  constable,  except 
that  he  shall  not  have  authority  to  execute  civil  process. 
Before  the  said  conservator  of  the  peace  and  policeman  shall 
perform  the  duties  of  their  respective  offices,  they  shall  take 
the  oaths  prescribed  by  law,  before  the  court  making  the  ap- 
pointment, or  before  a  justice  of  the  peace.  (Id.  §  4.  C. 
V.  1860,  ch.  201,  §  23.     Acts  1866-7,  p.  918,  §  23.) 
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CHAPTER    XV. 

•(O.  T.  GH.  OXOZZO 

OP  OFFENCES  AGAINST  PBOPEETY. 
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Larceny  may  be  of  things  fixed 
to  the  freehold. 

Taking  or  secreting  a  child. 

Stealing  a  slave. 

Beoeiving  stolen  goods,  ilriniM 
ed  larceny ;  when  and  how 
prosecute 

Embezzlement  by  officers  or 
other  persons. 

Fraudulent  entries  in  aoooimts 
by  officers  and  clerks. 

Taking  or  selling  planted  oys- 
ters of  another. 

Destroying  or  conoealinff  a  wilL 

Obtaining  money,  Ac,  by  falae 
pretences. 

Wufully  destroying  a  veaseL 

Poisoning  horse,  Aa,  of  ano> 
ther. 

Injuring  canal,  railroad,  Ac 

Unlawfully,  without  felony,  in- 
juring any  property,  or  re- 
moving monument  or  comer 
tree,  £c. 

Injuries  to  public  buildings, 
grounds  and  other  property. 

Injury  to  trees  in  public 
grounds,  or  to  fences  and 
herbage  of  such  grounds. 


Burning  hxmses  and  other  property, 
§  1.  If  any  free  person,  in  the  night,  maliciously  burn*  the 


1  In  an  indictment  for  arson,  it  is  not  sufficient  to  use  the  words  ''  set 
fire"  to  the  house ;  but  the  word  "  biim"  must  be  used,  where  that  is  the 
word  employed  in  the  statute  to  define  the  offence.  Eotoel  v.  O^m.,  5 
Gratt  664. 

To  constitute  arson  at  common  law,  it  must  be  proved  that  there  was  an 
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dwelIing-hou86^  of  another,  or  any  jail  or  prison,*  or  mali- 
ciouBly  set  fire  to  any  thing,  by  the  burning  whereof  such 
dwelling-house,  jail  or  prison,  shall  be  bumtf  in  the  night, 
he  shall  be  punished  with  death ;  but  if  the  jury  find  that, 
at  the  time  of  committing  the  oiFence,  there  was  no  person 
in  the  dwelling-house,  jail  or  prison,  the  offender  shall  be 
confined  in  the  penitentiary  not  less  than  five  nor  more  than 
ten  years.  (1  R.  0.  p.  687,  ch.  160,  §  1.  Acts  1845-6,  p. 
66,  ch.  00 ;  1847-8,  p.  09,  §  1.) 

■  ■  t  ' 

attual  burning  of  the  honae,  or  of  some  part  of  it,  tfaon^  it  is  not  neoes- 
aaiy  that  any  part  should  be  wholly  oonsnmed,  or  that  the  lire  should  have 
any  oontinnance ;  and  the  offence  will  be  complete,  though  the  ibe  be  pat 
oat  or  go  ont  of  itself.  2  East  P.  0.  1020 ;  1  Hale  P.  0.  569;  2  BoaMll  on 
Or.  648 ;  Whart.  Am.  Orinu  Law.  §  1659;  Davis'  dim.  Law  115. 

In  tiba  case  of  The  Peopler,  Butier,  16  John.  208,  the  hoose  was  not  en* 
tirely  boxnt,  (only  two  or  three  of  the  stairs  being  consnmed.)  Yet  the 
prisoner  was  held  goilty  of  the  offence  of  "  burning''  a  dweUing-hoose. 
SeeOwkT.  VmBchaaek,  16  Mass.  B.  105;  AtateT.  /Soiufy  (a sUve),  8 
Iredell  570, 

a  In  an  indietment  at  common  toio,  it  is  not  necessary  to  state  that  the 
boose  burnt  was  a  dweUing-houae ;  for  the  word  house  imports  it ;  and  if, 
upon  the  trial,  it  iqipears  that  it  was  not  a  house  upon  which  anon  could  b^ 
committed,  it  is  the  dufy  of  the  Judges  todireot  the  jury  to  acquit  the  pris- 
oner.     Oom.  t.  Pos^,  4  Call,  109, 

s  Indictment,  for  arson,  deaoribes  iha  house  burned  as  *' the  county  Jail 
and  prison  of  the  county  of  H.,  being  thehonse  of  L.  J.,  sheriff  and  Jailor 
of  the  said  county  :*'  HM^  the  bumingof  such  JaUis  felony  by  the  statute, 
1  Ber.  Oode,  oh.  160,  f  4,  and  whether  the  JaU  may  be  properly  laid  to  be 
the  house  of  the  sheriff  and  jailor  or  not,  that  part  of  the  description  is  un- 
necessary, and  may  be  rejected  as  surplusage.  Bteeeni  t.  Gvm.,  4.  Lei|^ 
688.  Oommon  jail  and  county  priaon  in  the  county  of  Q.  K.,  is  a  sufficient 
description.    Cum,  v.  Po«^,  mtpra, 

4  In  order  to  constitute  [the  f  ekmious  offence,  the  fire  must  bum  the 
dwelling-house  of  another.  If  a  man  maliciously  sets  tx^  to  his  own  house 
wiHi  intent  to  burn  his  neighbor's,  and  no  mischief  is  done  but  to  his  own« 
it  is  no  felony.  Daiis'  Orim.  Law  115;  2  Buss,  on  Cr.  548.  But  it  is  a 
great  misdemeanor.  1  HaleP.  0.  568;  2£astP.  0.  1081.  Andalthough 
the  primary  intention  of  the  party  were  only  to  bum  his  own  house,  yet  if, 
in  fact,  others  were  burnt,  being  adjoining,  and  in  such  a  situation  as  that 
the  fire  must  in  all  probability  reach  them,  the  intent  being  unlawful  and 
malidous,  and  the  consequence  immediately  and  necessarily  fiowing  from 
the  original  act,  it  is  felony.  Bee  2  East  P.O.  1081 ;  Boacoe's  Orim.  £t.  271. 
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f  2.  If  any  free  perBon,  in  the  day  time/  malidoiisly  bom 
the  dwelling-honBe*  of  another,  or  any  jail  or  prison,  or 
malicioQflly  set  fire  to  any  bnilding  or  otiier  thing,  by  tiie 
burning  whereof  such  dwelling-hooae,  jail  or  prison  shall  be 
bomt,  he  shall  be  confined  in  the  penitentiary  not  leas  than 
three  nor  more  than  ten  years.     (Acts  1847--8,  p.  99,  §2.) 

i  8.  No  oat-honse,  not  adjoining  a  dwelling^honse,  nor 
nnder  the  same  roof,  (although  within  the  cartilage  thereof,) 
shall  be  deemed  parcel  of  snch  dwelling-honse  within  the 
meaning  of  this  chapter,  unless  some  person  osoally  lodge 
therein  at  night.*    (Id.  §  8.) 


A  An  indioiment  for  anon,  aoooicUng  to  the  form  at  common  law,  is  aof - 
flol«nt  in  a  oase  of  arson  in  the  day  time;  jet  it  ia  more  appropriate  to 
chaige  the  burning  in  the  daj  time.  To  oonviet  of  the  offenoe  of  burning 
at  ni^t,  it  aeema,  the  indictment  moat  charge  the  burning  in  the  ni^t. 
Ourran*$  com,  7  Qratt,  619. 

^e  indictment  bhargea  the  setting  lire  to  and  burning  the  dweDing-hooae 
of  K  on  the  11th  of  Eebmary,  1850.  Theyerdiot  is,  guilty  of  arson  in  the 
day  time,  on  the  11th  of  February,  I860.  The  Tcrdiot  is  aoifiolentily  certain. 
Xuemu 

Qwtre'  If  the  common  law  offence  of  arson  is  abolished  ?    Idem. 

e  A  house,  althoo^  it  was  built  for  a  dweUing-honse  and  had  been  used 
as  sadh,  and  although  it  was  about  to  be  need  as  such  again,  yethavingbeen 
nnoocapied  for  ten  months  previous,  and  being  unoccupied  when  it  is 
bnmed,  is  not  a  dweUing-honse  within  the  meaning  of  this  statute,  ffcoher 
T.  Com.,  18  Oratt.  768. 

Where  the  priaoner  was  charged  with  burning  a  dwelUng-house,  and  it 
mppetxed  that  the  building  burned  was  designed  and  built  for  a  dwelling, 
house ;  ^ras  constructed  like  one ;  was  not  painted,  though  designed  to  be, 
and  some  of  the  glass  in  an  outer  door  had  not  been  put  in ;  it  was  M4i 
that  this  was  not  a  dwelling-house  in  such  sense,  that  the  burning  of  it 
would  constitute  the  crime  of  arson.  But  the  law  is  otherwise,  with  regard 
to  a  dweUing-house  once  inhabited  as  such,  and  from  which  the  occupant  jb 
but  temporarily  absent     Ths  State  y.  MoGotoen,  20  Conn.  245. 

7  At  common  law,  the  offence  was  considered  to  reach  not  only  to  the 
Tcry  dwelling-house,  but  to  all  out-houses  which  are  parcel  thereof,  though 
not  adjoining  thereto,  nor  under  the  same  roof.  See  Whart  Am.  Crim, 
Law,  §  1667 ;  2  Buss,  on  Or.  552 ;  Dayis'  Grim.  Law  118-114 ;  1  Hale,  567, 
670 ;  4  Black.  Oom.  221 ;  1  Hawk.  ch.  89,  §  1,  2;  8  Inst,  67,  69 ;  2  East 
P.  0. 1020. 
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§  4.  If  a  free  person  malicionBly  burn  any  meeting-bouse, 
court-boosey  town-bouse,  college,  academy  or  otber  building 
erected  for  public  use,  (except  a  jail  or  prison,)  or  any  bank- 
iDg-honse,  ware-bouse,  store-house,  manufactory,  or  mill  of 
anotber  person,  not  usually  occupied  by  persons  lodging 
therein  at  nigbt,  or  if  be  maliciously  set  fire  to  anything, 
by  the  burning  whereof  any  building  mentioned  in  this  sec- 
tion shall  be  burnt,  he  shall  be  confined  tn  the  penitentiary, 
when  such  building,  with  the  property  therein,  is  of  the 
value  of  one  thousand  dollars,  not  less  than  three  nor  more 
than  ten  years  ;  and  when  it  is  of  less  value,  not  less  than 
three  nor  more  than  five  years.  (1  B.  C.  p.  587,  ch.  160,  § 
2.    Actsl847-'8,  p.  99,  §4,  5.) 

§  5.  If  a  froe  person  maliciously  bum  any  pile  or  parcel  of 
wood,  boards  or  other  lumber,  or  any  barn,  stable,  cow- 
house,'  tobacco-house,  stack  of  wheat,*  or  other  grain,  or  of 
fodder,  straw  or  hay,  he  shall,  if  the  thing  burnt  with  the 
property  therein  be  of  the  value  of  one  hundred  dollars,  be 
confined  in  the  penitentiary  not  less  than  three  nor  more 
than  five  years ;  and  if  it  be  of  less  value,  he  shall  be  so 
confined  not  less  than  one  nor  more  thAi  three  years,  or  in 
the  discretion  of  the  jury,  if  the  accused  be  white,  or  of  the 
court,  if  he  be  a  negro,  in  jail  not  more  than  one  year,  and 
be  fined  not  exceeding  five  hundred  dollars.  (1  K  C.  Id. 
§  8.    Acts  1847-8,  Id.  §  6,  p.  100.) 

§  6.  K  a  free  person  maliciously  burn  any  building,"  the 
burning  whereof  is  not  punishable  under  auy  other  section 
of  this  chapter,  he  shall,  if  the  building  with  the  property 

8  In  the  aots  of  1847-'8,  p.  100,  oh.  4,  f  6,  and  in  the  xeport  of  the  xe- 
TiaoKS  of  the  Code,  p.  952,  §  5,  from  which  this  aeotion  was  taken,  the  word 
"oom-honae"  la  found  where  in  thia  aectilon  ia  inaerted  the  word  *'  oow- 
hooae."  Thia  may  be,  and  in  all  probability  ia,  a  typographical  error  in  the 
Code.  ^ 

9  Hie  malidona  burning  of  wheat  threahed  from  the  atraw  ia  not  in  vio- 
lation of  thia  aeotion.    ErskMi  eoMy  8  Qrati  624. 

1  c  The  malidona  burning  by  the  owner  of  a  honae  on  hia  own  land,  the 
hooae  being  then  in  the  legal  ooonpanoy  of  another,  ia  in  violation  of  thia 
aet    Idem. 
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therdn  be  of  the  valae  of  one  bundred  doUan  or  more,  be 
confioed  in  the  peniteDtiaiy  not  leas  than  (hree  nor  more 
than  ten  years ;  and  if  it  be  of  less  valne,  be  so  confined 
not  less  than  one  nor  more  than  three  years,  or  in  the  dis- 
cretion of  the  jnry,  if  the  accused  be  white,  or  of  the  ooort, 
if  he  be  a  negro,  in  jail  not  more  than  one  year,  and  be 
fined  not  exceeding  five  hundred  dollars.  (1  B«  C.  p.  587, 
ch.  160,  i  2,  4.    Acts  1847'-8,  p.  99,  §  7.) 

§  7.  If  a  free  person  maliciously  bum  any  bridge,  look, 
dam,  or  any  ship,  boat  or  other  vessel,  of  the  value  of  one 
hundred  dollars  or  more,  he  shall  be  confined  in  the  p^- 
tentiary  not  1^  than  three  nor  more  than  ten  years ;  and  if 
the  value  be  less  than  one  hundred  dollars,  he  shall  be  eon- 
fined  in  jail  not  exceeding  one  year,  and  fined  not  exceeding 
two  hundred  dollars.  (Acts  1826-7,  p,  28,  ch.  88,  $  1 ; 
1842-^,  p.  64,  ch.  96  ;  1847-^,  p.  100,  §  8.) 

§  8.  If  any  free  person  unlawfully  and  maliciously  set  fire 
to  any  woods,^  fence,  grass,  straw  or  other  thing  capable  of 
spreading  fire  on  lands,  he  shall  be  fined  not  exceeding  one 
hundred  dollars,  and  oonfiued  in  jail  not  less  than  two  nor 
more  than  twelve  months.  Acts  1834-5,  p.  46,  ch.  65 ; 
1847-8,  p.  100,  §  9.) 

§  9.  If  any  free  person  intentionally  set  any  woods  on  fire, 
whereby  damage  is  done  to  the  property  of  another,  he  shall 
be  amerced  at  the  discretion  of  a  jury.  (2  B.  C.  p.  818, 
ch.  268.    Acts  1847-8,  p.  100,  §  10.) 

§  10.  If  a  free  person  wilfully  burn  any  building,  or  any 
goods  or  chattels,  which  shall  be  at  the  time  insured  against 
loss  or  damage  by  fire,  with  intent  to  injure  the  insurer, 
whether  such  person  be  the  owner  of  the  property  or  not,  he 


1 1  Indiotment  for  unlawfully,  wilfoUy  and  malidocialy  setting  fixe  to  ttie 
woods  near  the  plantation  of  A  H.,  and  burning  said  woods  anda  fence  be- 
longing to  said  A.  M.,  is  described,  in  the  record  of  the  finding,  as  an  in- 
dictment ^  for  setting  fire  to  the  woods  and  burning  the  same  :*'  HM^  a 
snfi&cient  record  of  the  finding.    Ea/rhart  v.  Cbm.,  9  Leigh  671. 
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shall  be  confined  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years.     (Acts  1847-8,  p.  100,  $  11.) 

Burglary^  lareenyf  embezzlement,  ^. 

§  11.  Any  person  who  shall  be  gnilty  of  bnrglary,^  shall 
foe  punished  with  death,  or  in  the  discretion  of  the  jnry,  by 
confinement  in  the  penitentiary  for  a  period  not  less  than 
five  nor  more  than  eighteen  years.  If  a  person  break  and 
enter  the  dwelling-honse  of  another  in  the  night  time,  with 
intent  to  commit  larceny,^  he  shall  be  deemed  gailty  of 
burglary,  though  the  thing  stolen  or  intended  to  be  stolen 
be  of  less  value  tlian  twenty  dollars.  (1  B.  0.  p.  617,  ch.. 
171,  §  6.  Acts  1819-20,  p.  18,  ch.  20;  1847-8,  p.  100,  $ 
12;1866,p.  90,  ch.  25,§1.) 

§  12.  If  a  free  person  shall,  in  the  night,  enter  without 
breaking,  or  shall,  in  the  day  time,  break,^  or  enter  a  dwell- 

1  s  Bius^«7,  at  oommoa  law,  is  the  bvoikliig  and  entering  tt»  dweOiiig- 
lioaee  of  another  in  the  ni|^,  with  intent  to  eonunit  aome  felony  wzihin 
the  aame,  whether  the  f elonioiia  intent  be  exeoated  or  not.  Whart  Am. 
dim.  Law,  $  1581;  Davia'  Grim.  Law  145 ;  4  Blade  Oodl  224 ;  1  Bnaa.  on 
Or.  785.  And  it  makes  no  difference  whether  the  oif enoe  were  felony  at 
crnnmon  law,  or  only  created  so  by  statute ;  since  the  statate,  which  miJkes 
an  offence  Maaj,  ghres  it  incidentally  all  the  properties  of  a  felony  at  com* 
mem  law.  4Black.  Com.  229;  1  Hawk.  P.  0.  106;  2  East  P.  0.  511;  8 
OreenL  Sv.  f  82. 

I  a  An  indictment  charging  that  goods  were  fdonioosly  and  bnre^buiansly 
taken  fkon#a  dweUing-homae,  without  charging  that  this  waa  done  in  the 
nl^t  time,  is  not  a  good  indictment  for  bnr^ary ,  bnt  is  only  an  indictment 
for  a  larceny.    Conk,  t«  Marka^  4  Lei^  652,  680. 

i4Tbe  word  "break,"  in  this  section  of  the  Code,  (eh.  192,  §  12,)]sbor. 
TOwed  from  the  law  in  regard  to  burglary,  and  is  to  be  understood  as  it 
would  be  when  used  in  a  dhazge  of  burgUffy.   Finch  y.  Com.  fliOfnif  ML 

An  entry  into  a  dweiUng-house  in  the  day  time,  through  a  door  that  was 
80  dosed  that  it  came  within  the  casing,  and  to  open  which  required  some 
degiee  of  force,  constitutes  in  law  a  breaking;  though  there  waa  no  ftoten- 
ing  of  any  other  kind  on  the  door.    Idem, 

In  Reginay.  Biird^  9  Oar.  A  Payne  44,  88  Eng.  0.  L.  B.  29,  the  f^asB  of 
m  window  bad  been  out,  but  ereiy  portion  of  the  glaas  remained  in  its  place 
«ntil  the  prisoner  pusheditin.    This  waa  hddto  be  a  breaking.    In  B^gina 
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ing-housey  or  an  out-honse  adjoining  thereto  and  occupied 
therewith,  or  shall,  in  the  night  time,  enter  without  hreak-* 
ing,  or  break  and  enter  either  in  the  day  time  or  night  time, 
any  ofBioe,  ehop,  Btore-honse,  ware-hoose,  banking-hooee,  or 
other  hon^,  or  any  ship  or  vessel,  within  the  jul^isdiction  of 
any  county,  with  intent  to  commit  murder,  rape  or  robbeiy, 
he  shall  be  confined  in  the  penitentiary  not  less  than  three 
nor  more  than  ten  years.  (Acts  1857--8|  ch.  82,  p.  40,  §  1. 
1  R  0.  p.  688,  §  7 ;  2  R.  C.  p.  188-4,  ch.  219,  §  1.  Acta 
1847-8,  p- 100,  §  18.    0.  V.  ch-  192,  §  12.) 

§  18.  If  a  free  person  do  any  of  the  acts  mentioned  in  the 
prceding  section,  with  intent  to  commit  larceny  or  any  felony 
other  than  murder,  rape  or  robbery,  he  shall  be  confined  in 
the  penitentiary  not  less  than  one  nor  more  than  ten  years, 
or  at  the  discretion  of  the  jury  if  the  accused  be  white,  or  of 
the  court  if  he  be  a  negro,  be  confined  in  jail  not  less  than 
one  nor  more  than  twelve  months,  and  in  the  latter  case, 
may  also  be  punished,  at  the  discretion  of  the  court,  with 
stripes.     (1  R.  C.  p.  688,  §  7.    Acts  1847-8,  p.  101,  §  14.) 


▼.  Hycm$  et  aU*,  the  nisiiig  of  a  window  not  faatened,  thoo^  itliad  abaop 
by  which  it  mi^^t  have  been  Cutened,  was  held  to  be  a  breaking.  7  Oar.  A 
Payne  441.  Lifting  up  the  flap  of  a  cellar,  which  ia  kept  down  by  its  own 
wd^^t,  has  been  Md,  after  some  difference  of  opinion,  to  be  a  bresking: 
2  Arch.  Or.  PU  A Ey.  886,  Waterman's  notes.  '^Theee  and  other  cmmb  of 
like  kind,**  said  8aniu$U  J.  in  Fineh's  mm,  •upro,  ^'indicate  the  rule  in  our 
case."    P.  64e. 

The  bresking  of  the  house  may  be  Odttfol,  by  the  ^splicatloQ  of  physiciJ 
force,  or  eofhstrucUfM^  where  an  entrance  is  obtained  by  frandli  threats  or 
oonspiraqy.  See  8  Greenl.  Bv.  §  76,  77,  and  Boscoe*s  Ozim.  Er.  84(MM6^ 
and  cases  dted. 

The  foot  ofhreaking  a  cia$ed  door  may  be  inferred  from  cTidence  that  it 
was  found  open  in  the  morning,  and  that  marks  of  violent  fbtoing  were 
found  upon  it     Com.  t.  MmriU,  Thaoher's  Grim.  Oss.  1. 

An  indictment  which  charges  a  breaking  into  a  house  with  intent  to  steal, 
and  the  stealing  therefrom,  is  an  indictment  for  house-breaking,  and  not 
for  larceny ;  and  is  good.  8peer»  r,  O^m.,  17  Gxatt.  570 ;  Vwghim  v.  Gtmi., 
Ibid,  676;  Owk  T.  Bope^  22  Pick.  B.  1. 

In  such  iadiotment,  if  the  actual  larceny  is  properly  stated^  the  prisoner 
may  be  found  guilty  of  the  larceny,  though  acquitted  of  the  hoose-fareak- 
ing.     Vaughan  t.  Com.^  supra. 
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§  14r  If  any  person  steal  from  the  person  of  another, 
money  or  other  thing  of  the  value  of  five  dollars  or  more,  he 
shall  be  gailty  of  grand  larceny,  and  be  confined  in  the  peni- 
tenliary  for  a  period  not  less  than  five  nor  more  than  ten 
years.  If  any  person  commit  simple  larceny,  not  from  the . 
person  of  another,  of  goods  and  chattels,^  he  shall,  if  they 
are  of  the  value  of  fifty  dollars  or  more,  be  deemed  guilty  of 
grand  larceny,  and  be  confined  in  the  penitentiary^  not  less 
than  three  nor  more  than  ten  years ;  and  if  they  be  of  less 
value  than  five  dollars  in  the  first  case,  or  fifty  dollars  in  the 
last,  he  shall  be  deemed  guilty  of  petit  larceny,  and  be  con- 
fined in  jail  not  exceeding  one  year,  and  at  the  discretion  of 
the  court,  may  be  punished  with  stripes.  (1  B.  C.  p.  573, 
6,  ch.  106-152 ;  p.  617,  §  6,  7,  Acta  1823-4,  p.  17,  §  11  ; 
1824-5,  p.  87,  ch.  45  ;  1847-8,  p.  101,  §  15, 16 ;  1866,  p. 
«9,  ck  28 ;  1866-7,  p.  709,  ch.  288.) 

§  16.  If  any  free  person  steal  any  bauk  note,^  check,  or 


•  Tbe  name  of  the  owner  of  the  pfroperty  itolen  mtufc  be  ptatod,  and  if 
the  ptop6tty  was  in  the  poeBeoriop  of  the  wife,  it  mnat  be  laid  as  the  goods 
of  the  husband,  as  he  is  xegaided  in  aU  legal  proceedings,  oriminal  or  dyil, 
as  the  owner  of  pfroperty  in  her  possession,  (if  it  belong  not  to  a  third  per- 
son}, even  though  it  be  her  wearing  appareU  Hnghes  t.  Oom'th,  17  Qxatt 
8S6,  566-7.  And  there  must  be  satisfactory  proof  that  the  property  stolen 
was  tiie  properlgr  of  tiie  peison  stated  in  the  indictment.  Jones  t.  Owk, 
Id.  568. 

^  Any  person  who  shall  be  guilty  of  the  larceny  of  ahorse,  mnleor  jackass, 
shaH  be  punished  with  death,  or  in  the  dlBcretton  of  the  jury,  by  oonfbie- 
ment  in  th^  penitentiaiy  for  a  period  of  not  less  than  Ats  nor  more  than 
eil^teen  yean.    Aete  1866,  oh.  22,  p.  86. 

IS  In  an  indictment  for  the  larceny  of  bank  notes,  it  is  not  neoessaiy 
that  it  flhonld  charge,  that  the  stealing  was  horn  the  possession  of  any  one. 
AnffH  ▼•  Omn,,  2  Ya.  Gas,  228 ;  Thamptan  y.  Oma*,  Id.  185. 

A  general  description  of  a  bank  note  as  one  for  a  specified  som,  and  onr- 
lent  in  Hie  United  States,  without  mentioning  the  name  of  the  bank  by 
which  it  was  issaed,  is  soAcient  in  an  indictment  for  Ihe  larceny  thereof ; 
Cam,  y.  Moteley,  2  Ya.  Gas.  154 ;  though  if  the  name  of  the  bank  be  stated, 
the  proof  must  correspond  with  the  ayerment.    Pomeraif  y.  Cam;  Id.  842, 

"When  an  indictment  charges  that  the  prisoner  committed  a  larceny  of 
«ertain  bank  notes,  **  purporting  on  their  faces  to  be,  and  being  bank  notes 
of  and  issaed  by  banks  chartered**  by  certain  States,  Ac.,  the  latter  part  of 
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pendent  allegntion  of  en  immaterial  fact,  and  the  faot  oonetitating  the 
offence  ia  fully  charged  without  it  It  ia  not,  therefore,  neoesaary  In  each 
cMea  to  gl^e  proof  of  the  ohartan  of  thoee  banka.    8.  C  SVa-Oaa.  54S. 

In  an  IndielBMat  for  laaroeny  of  bank  aotaa,  it  ia  not  indiapeBaiUilj  neeoa 
my  to  pKodnoe  the  atolen  notea  npon  the  triaL    And  if  paodnoed,  it  baa 
never  been  held  nenwiiy  to  prove  by  the  ofeen  ofth^  ftawJ;^  that  thay  are 
gennine.    Moore  v«  Omn..*  2  Lei^  701|  706. 

Upon  a  trial  f6r  the  laiMoy  of  a  bank  note^  the  pmpeiiy  of  O,  of  liie 
tataM  of  twenty  doUaiB,  tt  li  eirar  to  iaatfoot  the  )vy,  that  if  tiiay  believe 
fraan  the  evidanoe  that  a.  k>at  a  bank  note  of  the  valoe  of  twenty  dolkn, 
and  that  the  aeme  waa  afterwaida  f oond  in  the  poaMerion  of  the  ptiag—r, 
they  onfl^  to  And  him  guilty,  nnleaa  hie  pn—aauion  of  the  note  waa  ex* 
plained  by  teatimony.    BuMy,  Chm.,  18  Oiatt  767. 

Iha  mare  poawarion  of  gooda  wkieh  had  been  eotnaQy  lort  doea  not  foa- 
niah  any  oonchuivo,  or  even  priaia/aejf  proof  of  guilt :  of  itaelf  it  doeanot 
xaiae  the  prcaamption  of  goilt.    Idem. 

To  oonatttute  laioeny  in  the  finder  of  gooda  aetoally  kiat,  it  ia  not  eaoni^ 
that  the  party  haa  general  meana  by  the  uae  of  proper  diligenee,  of  dlaoov- 
ering  the  trae  owner.  He  moat  know  at  the  time  of  the  **^"*Ci  <*  ^** 
gooda  moat  have  aome  mark  aboot  them  nndcntood  by  him  or  pnwinnahly 
known  by  him,  by  which  the  owner  oan  be  aaoertained.  And  he  moat  i^ 
propriate  them  at  the  time  of  finding  with  intent  to  tehe  entire  ^'^"'^f^ff* 
over  them.  Idem;  Tanner  ▼.  Oon^t  14  (hatt.  686.  See  Begimt^  ▼•  Tkut^ 
bom,  6  Britiah  Orown  Caai  887;  Begina  ▼.  Prmtonj  8  Brituh  Crown  Oaa. 
867;8Wateiman'aArohb.888;8Lead.  Or.  Caa.81;  Queen  r.  Dkdorn^  7  Ook, 
a  a  86;  McMeonr.  TheSUUe^  22  Oonn.  B.  168. 

Where  gooda  atolen  are  veiy  shortly  afterwaida  foimd  in  the 
of  a  man,  who  ia  nnable  aatiafaotoxily  toehow,by  evidenoe,  in  wliat 
he  oankeby  them,  the  preaomption  ia,  that  he  ia  the  petaon  who  atole  them. 
It  ia,  therefcne^  a  very  nanal  way  of  proving  a  laroeny,  to  call  the  proaeo«> 
tor,  or  other  peraon,  in  whoee  poaaaaeion  the  gooda  were  at  the  time  they 
were  atolen,  to  prove  when  he  laat  saw  them  in  hiapoaMsnon,  and  vdieii  ha 
ndaeed  them,  then  to  oall  some  peraon  who  oan  prove  that  they  were  in  the 
poowarion  of  the  piiaoner  very  ahortly  after  they  were  atolen ;  and  Imtlj,  to 
oall  aome  peraon  to  identify  and  prove  the  property  in  the  gooda.  Hue  ia 
deemed  good  j^rima/acM  evidenoeof  the  larceny,  and  haa  the  effect  of  throw* 
ing  the  onna  upon  the  prisoner  of  proving  that  he  honeatly  oame  by  them. 
2  Arohb.  Or.  Pr.  A  PL  7th  edi.,  (by  Waterman),  897;  Willaon  Oir.  fiv.  47 ; 
1  Bennett  A  Heard  Lead.  Or.  Oaai  866-^72 ;  Whart  Am.  Or.  Law,  i  728, 
1777 ;  8 Bob.  Pr.  (oldedL)224. 

It  ia  aeldom,  however,  that  Joriea  are  raqnired  to  determine  npon  the 
effeot  of  evidenoe  6f  the  mere  reoent  poeseasion  of  atolen  property ;  ftom 
the  very  natore  of  the  case,  the  faot  is  generally  accompanied  by  other  cor- 
roborative or  explanatory  drcnmatancee  of  preaomption.  If  the  party  have 
secreted  the  property ;  if  he  deny  it  ia  in  his  poaseasion,  and  each  denial  ia 
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other  wiitiDg  or  paper  of  value,^*  whefb^  the  same  represeDto 
money  and  paaaes  as  currency  or  otherwise^  or  any  book  of 
acoonnts  for  or  concemiog  money  or  goods  due  or  to  be  de- 
livered, he  shall  be  deemed  guilty  at  larceny  thereof,  and 

dfaeovqied  to  be  fidse ;  if  he  oaimot  show  how  he  beoame  pooaooeed  of  it ; 
if  he  give  fatee,  incredible,  or  inooiuristeiit  oooonntB  of  the  manner  in  which 
be  Beqiniedit,  as  that  he  had  fonnd  it,  or  that  it  had  been  given  or  aold  to 
him  by  a  atnunger  or  kit  at  hia  honae ;  if  he  haa  dispqaed  of  or  attempted 
to  diipoae  of  it,  at  an  mreaaooably  low  price;  if  he  haa  abaoonded  or  en- 
deavoied  to  eaoape  from  Justice;  if  other  stolen  pioperfy,  or  pteikJook  key% 
or  other  instroments  of  crime  be  foond  in  his  posBoanion;  if  he  were  seen 
near  the  spot  at  or  about  the  time  when  the  act  was  committed ;  or  if  any 
aitiele  betonging  to  him  be  fonnd  at  the  place  or  in  the  locality  where  llie 
theft  was  committed,  at  or  about  the  timeof  thecomnuunloBof  the  offence  f 
if  the  impression  of  his  shoes  or  other  articles  of  apparel  correspond  with 
wmAb  left  by  the  thieres;  if  he  hss  attempted  to  obliterate  from  the  arti- 
elea  in  question  marks  of  identity,  or  to  tamper  with  the  parties  or  the  ofll* 
oen  of  jnstioe ;  these  and  all  like  drcomstanoes  sre'  Jiistly  considered  m 
throwing  11^^  upon  and  explaining  the  fact  of  pooscseion,  and  render  it 
morally  certain  thatsnchposseseian  can  be  lefeirible  only  to  a  criminal  ori- 
gin, and  cannot  otherwiae  be  rationally  accomited  for.  1  Bennett  ft  Heard. 
iMdL  Or.  OsB.  Sn-S. 

!•  if  in  a  piosecntion  for  the  larceny  of  a  bank-  note^  it  be  proved  that 
the  pxiaoner,  after  atealing  the  note,  pnnsod  it  away  aa  genuine,  this  act  of 
his  affords  prima  faeie  evidence  that  the  note  was  genuine  and  of  some 
vahie,  and  diepennos  with  the  necessity  of  fiffther  proof  of  these  fiMsts. 
Vmmminpt  t,  (Xmh.,  S  Va.  Om.  198. 

The  obligor  in  »  bond  may  commit  larceny  in  taking  it.  K.  holding  • 
bond  eoiecated  by  Y.  to  L,  and  supposing  from  what  had  paaeed  between 
them  before,  that  V.  then  intended  to  pay  it  off,  took  it  oat  of  his  pocket 
book  and  held  it  in  hia  left  hand,  whilst  with  his  lifl^t  hand  he  wsa  ssaroh- 
ing  in  his  pocket  Iter  a  pencil  to  calculate  the  interest.  Whilst  K.  was  thus 
occupied,  V,  took  the  bond  oat  of  his  hand  without  violence,  K.  siq>posing 
that  v.  wished  to  look  at  it,  and  not  objecting  to  his  taking  it  Upon  get- 
ting pomoseion  of  the  bond,  Y.  imme<fiately  rolled  it  ap,  pat  it  into  his 
month,  and  chewed  it,  and  then  threw  it  to  one  side,  K.  siqppoeing  he  had 
swallowed  it  Y.  snppossd  at  the  time  that  the  bond  was  still  the  property 
of  L,  i9bo  he  believed  had  treated  him  badly,  and  against  whom  he  was 
mnch  incensed.  BM  :  Hist  under  the  dnnnnstancea,  this  taking  of  the. 
bond  was  IsKosny.    Vaughanr.  Chm,^  lOChcatt  768. 

The  statate,  Code  of  1849,  p.  789,  f  16,  16,  places  lamoy  of  papers  of 
vahie  on  the  same  footing  aa  larceny  of  any  other  subject  Hm  rules  of 
.law  and  evidence  ^iplicable  to  the  offence  of  larceny  generall|y,  moat  aleo 
apply  in  case  of  soph  larceny  under  the  statute.    8.  0.  p.  760. 
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receive  the  Bame  punishment^  according  to  the  value  of  the 
thing  stolen,  prescribed  for  the  punishment  of  larceay  of 
goods  and  chattels :  The  provisions  of  this  section  shall  be 
oonstnied  to  embrace  all  bank  notes,  and  papers  of  valae, 
representing  money,  and  passing  as  currency,  whether  the 
same  be  the  issue  of  this  State  or  of  any  other  State  or  of 
the  United  States,  or  of  any  corporation ;  and  shall  include 
all  other  papers  of  value,  of  whatever  description.  (1 B.  C.  p. 
581,  §  8-  Acts  1842-8,  p,  67,  ch.  85,  §  1 ;  1847-8,  p.  101, 
$  17  ;  1865,  ch.  10,  p.  28.) 

§  16.  In  a  prosecution  under  the  preceding  section,  the 
money  due  on  or  secured  by  the  writing,  paper  or  book,  and 
remaining  unsatisfied,  or  which  in  any  event  might  be  col- 
lected thereon,  or  the  value  of  the  property  or  money  affect- 
ed thereby,  shall  be  deemed  to  be  the  value  of  the  article 
stolen.     (Acts  1847-8,  p.  101,  §  18.) 

§  17.  Things  which  savor  of  the  realty,  and  are  at  the 
time  they  are  taken  part  of  the  freehold,  whether  they  be  of 
the  substance  or  produce  thereof  or  affixed  thereto,  shall  be 
deemed  goods  and  chattels,  of  which  larceny  may  be  com- 
mitted, although  there  be  no  interval  between  the  severing 
and  taking  away.     (Id.  §  19.) 

$  18.  K  any  free  person  other  than  the  father  or  mother 
of  a  child,  illegally  seize,  take  or  secrete  a  child  from  the 
person  having  lawful  charge  of  such  child,  he  shall  be  con- 
fined in  the  penitentiary  not  less  than  one  nor  more  than  five 
years,  or,  at  the  discretion  of  the  jury,  in  the  common  jail 
not  exceeding  one  year,  and  be  fined  not  exceeding  one 
thousand  dollars.  Acts  1860-51,  ch.  50,  p.  87  C.  V. 
I860,  ch.  192,  §  18.) 

$  19.  If  a  free  person  steal  a  slave,"  he  shall  be  confined 
in  the  penitentiary  not  less  than  two  nor  more  than  ten 
years.  (Acts  1847-8,  p.  101,  §  20 ;  0.  V.  1850,  ch.  192, 
§  18  ;  C.  V.  1860,  ch.  192,  §  19.) 

&  7  The  larceny  of  a  sUv e  is  not  an  off enoe  at  common  law.  Onn  y.  Hayi 
^  Va.  Cas.  122. 
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$  20.  If  any  free  person  bay  or  reoeive  £rom  another  per- 
son,  or  aid  in  concealing  any  stolen  goods  or  other  things" 
knowing  the  same  to  have  been  stolen,  he  shall  be  deemed 
gnilly  of  larceny  thereof,  and  may  be  proceeded  against,  al- 
though the  principal  offender  be  not  convicted.^'  (1  K  0. 
p  589,  $  9 ;  p.  675,  §  2, 8.  Acts  1881.2,  p.  22,  ch.  22,  §  10 ; 
1842-8,  p.  58,  ch.  85,  §  2 ;  1847-8,  p.  104,  §  21 ;  C.  V.  1860, 
cb.  192,  §  19  ;  C.  V.  1860,  ch.  192,  §  20.) 

§  21.  If  any  director  or  officer  of  any  incorporated  bank, 
or  any  officer  of  pnblic  trost  in  this  State,  or  any  officer, 
agent  or  clerk  of  any  other  incorporated  company,  embezzle 
or  fraadlently  convert  to  hb  own  use  bnllion,  money*  bank 
notes  or  other  security  for  money,  or  any  effects  or  property 
of  another  person,  which  shall  have  come  to  his  possession, 
or  been  placed  under  his  care  or  management,  by  virtue  of 
his  office,  place  or  employmekit,  he  shall  be  deemed  guilty 
of  larceny  thereof.  (Acts  1819-20,  p.  19,  ch.  22,  §  2 : 
1847-8,  p.  102,  §  27.  0.  V.  1850,  ch.  192,  §  20 ;  0.  V. 
1860,  ch.  192,  §  21.)  • 

$  22.  If  any  carrier  or  other  person,  being  free,  to  whom 
money  or  other  property  which  may  be  the  subject  of  lar- 
ceny, may  be  delivered  to  be  carried  for  hire,  or  any  other 
person  who  may  be  entrusted  with  such  property,  embezzle 
or  fraudulently  convert  to  his  own  use,  or  secrete  with  intent 
to  do  so,  any  such  property,  either  in  mass  or  otherwise, 
before  delivery  thereof  at  the  place  at  which,  or  to  the  per- 
son to  whom,  they  were  to  be  delivered,  he  shall  be  deemed 
guilty  of  larceny  thereof.  (2  B.  C.  p.  806,  ch.  248,  $  8. 
Acts  1847-8,  p.  102,  §  28.  0.  V.  1850,  ch.  192,  §  21 ;  0. 
V.  1860,  ch.  192,  §22.) 

§  28.  If  any  officer  or  clerk  of  any  bank  or  joint  stock 
company  make,  alter,  or  omit  to  make,  any  entry  in  any  ac- 
count kept  in  such  bank  or  by  such  company,  with  intent  in 
0  <  '  .  . . .  ■  .1   ■  ■  ■  .  ■  I      ' 

^•Seenuthmfordr,  dm.,  2  Va.  Caa.  Ul. 

X9  For  the  oanslinioiion  of  the  act  of  liaroh  15, 1882,  Aeta  1881-2,  oh. 
22,  f  10,  tee  Smith  t.  Cim.j  10  Jjeifjb.  895. 
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60  doing  to  conceal  the  trne  state  of  Bach  acoonot,  or  to  de- 
fraud the  said  bank  or  company,  or  to  enable  or  assist  any 
person  to  obtain  money  to  which  he  was  not  entitled,  soeh 
officer  or  clerk  shall  be  confined  in  the  penitentiary  not  leas 
than  two  nor  more  than  ten  years.  (Acts  1840-41,  p.  87, 
oh.  77,  §  8.  0.  V.  1860,  ch.  192,  $  22  ;  0.  V.  1860,  ch. 
192,$  28.) 

$  24.  If  any  person  take  or  sell  the  planted  oysters  of  an- 
other, otherwise  than  from  the  natural  beds  or  shoals  in  the 
channel  of  a  river  or  creek,  he  shall  be  fined  not  less  than 
fifty  nor  more  than  one  hundred  dollars,  and  may,  at  the 
discretion  of  the  court,  be  confined  in  jail  not  less  liian  one 
nor  more  than  six  months.  (Acts  1846-7,  p.  74,  ch.  86, 
§  14 ;  1848-9,  p.  80,  §  12.  C.  V.  1860,  ch.  192,  §28;  O.  V. 
1860,  ch.  192,  $24.) 

Destroying 9  ^.,  a  unll;  obtaininff  monet/f  ^.,  by  false 

pretences. 

§  26.  If  a  free  person  fraudulently  destroy  or  conceal  any 
will  or  codicil,  with  intent  to  prevent  the  probat  thereof,  he 
shall  be  confined  in  the  penitentiary  not  less  than  two,  nor 
more  than  five  years.  (1  R.  C.  p.  68^0,  §  6.  Acts  1847-8, 
p.  103,  §  29.  C.  V.  1860,  ch.  192,  §  29.  Id.  1860,  {  48. 
O.V.  (1860,>ch.  192,  §48. 

§  26.    If  a  free  person  obtain  by  any  false  pretence**  or 

t  o  An  indietmentiduffgiiig  the  defendaiit  willi  obtaiiiing  money  by  fiJae 
pieieiioee  is  matt^Aeaij  without  statiBg  what  the  pretenoes  were.  And  it  is 
not  BoAcient  to  stste  merely  thst  the  defendant  did  flslsely  pretend,  Ae.; 
(setting  forth  the  seyend  pretences);  bnt  after  stating  the  ftJae  pretenees 
at  large*  the  pleader  must,  by  ayerments,  ta^mfj  each  pretenoe  wtd6h,  he 
intends  to  rely  on  at  the  trial,  as  he  woold  in  an  indictment  for  peijnry. 
The  People  V.  Btane^  9  Wend.  191 ;  The  People  r.  Oalee^  18  Wend.  817; 
Tylerv,  8taU,  2  nxsmph.  87;  Ameer.  States  10  Id.  107;  Be»r  PerreU,  8 
H.  A  S.  879.  It  is,  howeyer,  not  indispensable  to  a  oonyiotion,  to  establish 
by  proof  the  Msity  of  eeerff  pretence  thus  negatiyed.  Proof  of  the  fUsily 
of  one  of  the  pretenoes  so  negatiyed  will  genwally  be  snillclent*  The  Peo- 
pUv.  Eaynes,  11  Wend.  667;  Btate  Y.MUUy  17  Maine 211  ;8  Bob.  Pr.  (old 
edi.)  62-8 ;  Whazton'a  Am.  Grim.  lAW«4tfaedi.  i  8168;  8  GreeiiL  Br.  $  87; 
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tokea*^  from  any  p^*80ii,  with  intents  to  de&aad^  money  or 


.80a!  ▼.  BiUf  1  Boas.  &  By.  0.  0. 190,  8  Beanett  A  Heard.  Lead.  Or.  Oas. 
134. 

The  atalate  of  80  Geo.  2,  oh.  24,  was  enacted  to  snpply  ilie  defidenoy  of 
the  fflrirthtg  law  against  cheating,  by  rendering  it  an  indictable  offence  to 
cheat  another  of  his  mon^  or  goods  by  any  Jalse  pretencM  tohtUioecer, 
fliTnilaT  statutes  have  been  enacted  in  many  of  the  United  States ;  but  they 
are  generally  constmed  to  extend  only  to  sach  pretences  as  are  calculated 
to  mislead  pessons  of  ordinary  pradenoe  and  oantion.  See^e^y.  Tcung^ 
8  T.  B.  d8;  Be»y.  €foodhaU,  1 B.  ^b By.  461;  The  People  r.  WittiamBj  4' 
Hill,  K.  T.  B.  9;  The  State  Y.  MUUy  6  Bh»pL  211 ;  Qm,  y.  WUffue^^Vick. 
177 ;  Om,  y.  Drew,  19  Pick.  179 ;  Com,  y.  Call,  21  Pick.  515 ;  The  People 
▼.  OdOowiy,  17  Wend.  549;  Whart.  Am.  Grim.  Law,  4th  edi.  §  2128-2182; 
8  Greenl.  By.  p-  80,  note  (2);  Bosooe's  Giim.  Ey.  465. 

It  is  a  weU  settled  and  rational  role  that  iSh»  false  pretences,  in  order  to 
BEOstain  an  indictment,  mnst  be  siidh  that,  if  true,  they  would  natorally,  and 
according  to  the  nsoal  operation  of  motiyes  upon  the  minds  of  persons  of 
ordinary  pradenoe,  produce  the  alleged  results ;  or,  in  other  words,  that  the 
act  done  by  the  person  defrauded,  must  be  such  as  the  apparent  exigency 
of  the  case  would  directly  induce  an  honest  and  ordinarily  prudent  person 
to  do,  if  the  pretences  were  trae.    People  y«  Steteon,  4  Barbour  151. 

As  the  gist  of  the  offence  consists  in  obtaining  the  property  of  another 
by  practicing  a  fraud,  and  not  in  the  ingenuity  of  the  deyice,  it  would  seem 
that  the  guilt  of  the  party  is  not  the  leas,  because  the  yiotim  of  his  perfidy 
is  more  credulous,  and  therefore  more  liable  to  be  cheated  than  others ;  and 
tibat  the  degree  of  prudence  to  be  used  by  the  party  injured  should  haye  little 
wrei^t  in  detennlning  the  guilt  of  the  offender.  Mayo's  Ghiide  to  Mag. 
267,  citing  WhUihelVe  eaee,  2  East  880. 

As  to  the  character  of  the  pretences,  they  may  be-— 1,  As  to  defendant's 
means ;  2,  As  to  defendant's  character  and  personalty ;  and  8,  As  to  the  na- 
ture or  yalue  of  goods  or  other  property.  See  Whart  Am.  Grim,  Law,  4th 
cdL  {  2065-2109.  And  it  seems  that  the  pretences  mnst  at  the  time  haye 
been  false;  that  tiiey  need  not  be  in  wrads,  nor  be  by  tiie  defendant  per- 
sonally; that  they  maaA  relate  to  a  present  state  of  things,  and  must  haye 
been  the  operatiye  cause  of  the  transfer.    Id.  §  2110. 

>^  Token  is  a  document  or  sign  of  the  existence  of  a  ftot,  and  is  eKher 
puUie  or  general,  or  a  privy  token.  They  are  true  or  fiJse.  2  Bony.  Law 
Diet- 2d  edi^  569.  See  Dayiii^  Orim.  Law,  288, 290;  Whart  Am.  Orfm.  Iaw, 
4th  edi.  t  2057-2062;  1  Ya.  Oas.  150;  2  Va.  Oas.  65,  67. 

A  false  token  is  some  real  visible  mark  or  thing,  such  as  a  key  or  ring,  dw., 
presented  by  the  party  as  coming  from  a  third  person,  by  which  the  person 
defrauded  is  deceiyed.  And  a  counterfeit  letter  is  a  letter  in  tiie  name  of  a 
third  person.  (2  East  P,  0.  882,  689 ;  2  Va.  Oas.  67,  in  note,)  80  that» 
tlie  teim  fidae  pretence  recently  introduced  into  the  statute,  if  a 
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other  property,**  which  may  he  the  Bubject  of  larceny,  he 
shall  be  deemed  guilty  of  the  larceny  thereof  or  if  he  ob- 
tain, by  any  false  pretence  or  token,  with  anch  intent,  the 
signature  of  any  person  to  a  writing,  the  false  making 
whereof  would  be  forgery,  he  shall  be  confined  in  the  peni* 
tentiary,  not  less  than  one  nor  more  than  five  years,  or  at 
the  discretion  of  the  jury,  if  the  accused  be  a  white  person, 
of  the  court  if  he  be  a  negro,  be  confined  in  jail  not  more 
than  one  year,  and  be  fined  not  exceeding  five  hundred  dol- 
lars. (1  B.  C.  p.  577,  ch.  158.  Acts  1844-5,  p.  60,  ch. 
71 ;  1847-8,  p.  108,  §  80.  C.  V.  1850,  ch.  192,  $  80 ;  C. 
V.  1860,  ch.  192,  §  49. 


party  praotioed  a  cheat  not  affeoting  the  pnblio,  by  his  own  nonwfion  or 
xepreaentation,  however  false  or  fraadnlent,  without  the  intervention  of  the 
name  of  a  third  party,  or  without  the  use  of  some  false  token,  he  waa  guilty 
of  no  offence;  but  more  effectually  to  prevent  private  cbeata,  this  term 
**  false  pretence  "  was  introduced  into  the  statute,  and  embiaces  both  false 
tokens  and  counterfeit  letters.    Hayo*s  Quide  to  Mag.  266. 

Where  the  cheating  is  effected  by  a  false  token,  the  partioolar  kind  of 
token  must  be  specified;  Sex  v.  Mason,  2  T.  B.  581 ;  2  East.  P.  G.  887; 
but  if  several  tokens  or  means  are  described,  it  will  be  sufflcient  if  any  one 
of  them  be  proved.  Rex  v.  Dale,  7  C.  ft  P.  852 ;  Bex  v.  Storff^  X  B.  ft  By, 
80;  The  State  Y.  Dunlapy  11  Bheph  77 ',  The  State  y.MUU,  B8he^  ill; 
U  Wendell  547,  per  Walworth,  O ;  Bex  v.  Parroit,  2  M.  ft  8.  879. 

s*  It  must  appear  that  the  defendant  obtained  the  mon^y,  fte.,  with  in- 
tent  to  defraud  some  person  of  the  same.  Thus,  where  in  an  indictment  for 
obtaining  money  under  false  pretences,  the  allegation  of  ilie  obtaining  the 
money  did  not  state  that  it  was  with  intent,  ftc.,  the  judges  on  the  point 
being  reserved  for  their  consideration,  were  of  opinion  that  the  indictment 
was  bad.  Buahworth't  ease.  Buss,  ft  By.  817 ;  1  Eng.  C.  C.  817;  1  Stark. 
896 ;  2  Eng.  Com.  Law.  B.  442. 

An  intent  to  defraud  need  only  be  proved,  and  not  an  actual  defrauding. 
Bm  v.  Bloomfleld,  1  0.  ft  H.  828.  The  same  rule  is  adopted  in  Hew  Toric, 
where  it  was  held  that  it  is  not  necessaxy  to  charge  loss  or  damage  to  the 
prosecutor ;  the  offence  being  complete  when  the  goods,  ftc.,  are  obtained 
by  false  pretences,  with  intent  to  cheat  and  defraud ;  and  it  not  being  essen* 
tial  that  actual  loss  or  injury  should  be  sustained.  People  v.  Berring,  11 
Wend.  18. 

98  See  Cam.  v.  Speer,  2  Va.  Oas.  65. 
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Destoiymg  or  injvriafkg  prcpeHy  fravdvle^^  or  vMfuUy. 

$  27.  If  a  free  person  willfully  cast  away,  on  otherwise  de- 
stroy a  ship  or  vessel  within  any  coanty,  with  intent  to  in- 
jure or  defraud  any  owner  thereof  or  of  any  property  on 
board  the  same,  or  any  iusurer  of  the  ship,  vessel  or  prop- 
erty, or  any  part  thereof,  he  shall  be  confined  in  the  peni- 
tentiaiy  not  less  than  one  nor  more  than  five  years.  (2  "R. 
C.  p.  188,  4.  Acts  1847-8,  p.  108,  §  81.  O.  V.  1850,  ch. 
1»2,  §  81.    Id.  1860,  §  50.) 

§  28.  K  a  free  person  maliciously  administer  poison  to,  or 
expose  it  with  intent  that  it  should  be  taken  by,  any  horse, 
cattle  or  other  beast  of  another  person,  he  shall  be  confined 
in  the  penitentiary  not  less  than  one  nor  more  than  five 
years.  (Acts  1847-8,  p.  108,  §  82.  C.  V.  1850,  ch.  192, 
§82.    Id.  1860,  §51. 

§  29.  If  a  free  person  maliciously  obstruct,  remove  or  in- 
jare  any  part  of  a  canal  or  railroad,  or  any  bridge  or  fixture 
thereof,  or  obstruct  any  machinery,  work  or  engine  thereof, 
whereby  the  life  of  any  traveller,  on  such  canal  or  road,  is 
put  in  peril,  he  shall  be  confined  in  the  penitentiary  not  less 
than  three  nor  more  than  five  years.  (Acts  1826-7,  p.  28, 
oh.  80,  §  2 ;  1886-6,  p.  48,  ch.  72,  §  2  :  1886-7,  p.  112,  ch. 
118,  §  88 ;  1889,  p.  58,  ch.  90 ;  1842-8,  p.  64,  ch.  95  ; 
1847-8,  p.  108,  §  88.  C.  V.  1850,  ch.  192,  §  88.  Id.  1860, 
§62.) 

§  80.  If  a  free  pers6n,  unlawfully,  but  not  feloniously, 
take  and  carry  away,  or  destroy,  deface  or  injure  any  prop- 
erty,*^ real  or  personal,  not  his  own,*'  or  break  down,  de- 

94  For  the  oonstruotiaii  of  the  act  of  1822-^,  oh.  84,  §  1,  (Snpp.  Bev. 
Code,  oh.«  326,  p.  280,  §  1,)  from  which  thia  section  wu  taken,  with  some 
changes  enlazging  its  operation,  see  Com.  y.  MacUn^  8  Leic^  809;  C<fm*  y. 
IgriUl^  4  Leigh  675 ;  Com,  y.  Pereaml^  Id.  686;  Com.  y.  Eoufard,  11  Lei^ 
681 ;  CampbeUdaU.  y.  Com.,  2  Bob.  791 ;  Ratciiffe  y.  Com,,  5  Gratt.  657; 
Danii  y.  Cm.,  17  Gratt  617. 

fl  5  The  indictment  on  this  statute  must  allege  that  the  property  taken 
away,  Axs.,  by  the  defendant  is  not  his  own.    Com.  y*  ImrckeH,  4  Leigh  675. 

A  party  in  actual  and  peaceable  possession  of  land,  which  he  olaima  as 
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stroy,  de&oe,  injare  or  removd  any  monnment  erected  for 
the  purpose  of  designating  the  boundaries  of  any  town,  tract 
or  lot  of  land,  or  any  tree  marked**  for  that  purpose,  he 
shall  be  deemed  guilty  of  a  misdemeanor.  (Acts  1822-3, 
p.  86,  ch.  84,  §  1 ;  1885-6,  p.  48,  ch.  72,  {  1  ;  1886-7,  p. 
112,  ch.  118,  §  88  ;  1889,  p.  59,  §  2  ;  1841-2,  p.  69,  §  2 ; 
1845-6,  p.  65,  ch.  91 ;  1846-7,  p.  80,  cb.  92,  §  4 ;  1847-8, 
p.  108,  §  84, 85.     C.  V.  1850,  ch.  192,  {  84 ;  Id.  1860,  {  68.) 

$  81.  Every  person  who  shall  wilfully  and  malidously 
break  any  window  or  door  of  the  capitol,  or  in  any  court- 
house, house  of  public  worship,  college,  school  house,  town 
hall  or  other  pubUo  building ;  or  who  shall  wilfully  and  ma- 
lidously  injure  or  deface  the  capital,  or  any  statuary  in  the 
capitol  or  on  the  capitol  square,  or  in  any  other  public  build* 
ings,  or  on  any  public  grounds,  or  any  courthouse,  house  or 
public  worship,  or  town  hall,  or  other  public  building ;  or 
shall  wilfolly  and  maliciously  destroy  or  carry  away  furni- 
ture belonging  to  or  in  either  of  the  said  buildings,  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not 
exceeding  thirty  dollars,  or  by  imprisonment  in  jail  not 
exceeding  sixty  days,  or  by  such  fine  and.  imprisonment 
both.     (Acts  1866-7,  p.  544,  ch.  81,  §  1.) 


Ilia  own,  endoees  it  wiUi  a  f enoe.  About  four  yeun  afterwards  another 
pezBon,  who  claime  the  same  land  and  has  a  better  title  to  it,  forcibly  poUa 
down  and  remorea  the  fence.  Thia  ia  not  a  treapaaa  tor  which  a  proaecii- 
tion  can  be  soetained  under  the  atatate  of  Feb.  14, 188S,  Acta  of  1828-3, 
oh.  84,  §  1.    Campbell  d  al$,  ▼.  Oom.f  2  Bob.  791. 

The  oironmatanoe  of  the  property  deatroyed,  injured,  dw.,  being  at  the 
time  on  def  endant*a  own  land,  doea  not  take  the  caae  oat  dP  the  atatate. 
Com,  V.  Peroavily  4  Leigh,  686. 

Upon  an  indictment  onder  the  act  of  1822-8.  ch.  84,  S  1>  fo'  lenMmng 
the  fence  of  P.  and  ezpoaing  and  injuring  hia  crop,  if  the  defendant  re- 
moyed  the  fence  onder  a  daim  of  right,  believing  it  to  be  hia  own,  and  that 
he  had  a  banajlde  right  to  it,  he  committed  no  offence  againat  the  atataAe^ 
^atelife  ▼.  Qm.,  5  Gratt  657. 

The  indictment  chargea  bnt  one  offence*    Id. 

>e  See  Omn.  t«  PotMlf,  8  Leigh  71»» 
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§  82.  Every  person  who  shall  cut  down,  pull  up,  girdle,  or 
otherwise  injure  op  destroy  any  tree  growing  in  the  grounds 
of  the  capitol,  or  in  the  grounds  of  any  public  square  or 
grounds,  without  the  consent  of  the  governor,  or  of  the 
county  or  corporation  court  in  which  said  grounds  or  square 
is  situated;  or  shall  wilfully  and  maliciously  injure  the 
fences  or  herbage  of  the  capitol  grounds,  or  of  any  such 
square  or  grounds,  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  a  fine  not  exceeding  the  sum  of  thirty 
dollars.     (Id.  §  2.) 
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CHAPTER    XVI. 

(c  Y.  CH.  oxomO 
OF  OFFENCES  AGAINST  PX7BLI0  HEALTH, 


Sxo. 
1.        Selling  nnfloand  meat. 


Sko. 
2.        Adtdteraiixig  proTisions   or 
medioine. 


$  1.  If  a  free  person,  knowiDgly,  sell  any  diseased,  cor- 
rapted  or  unwholesome  provisions,  whether  meat  or  drink, 
without  making  the  same  known  to  the  buyer,  he  sh^U  be 
confined  in  jail  not  more  than  six  months,  and  fined  not  ex- 
ceeding one  hundred  dollars.^  (1  R.  C.  p.  561,  ch.  137. 
Acts  1847-8,  p.  112,  ch.  9,  §  1.) 

§  2.  If  a  free  person  fraudulently  adulterate,  for  the  pur- 
pose of  sale,  any  thing  intended  for  food  or  drink,  or  any 
drug  or  medicine,  with  any  substance  injurious  to  the  health, 
he  shall  be  confined  in  jail  not  more  than  one  year,  and  fined 
not  exceeding  five  hundred  dollars ;  and  the  adulterated  ar- 
tides  shall  be  forfeited  and  destroyed.  (Acts  1847-8,  p.  112, 
§  2,  8.) 

1  The  public  health  may  be  injured  by  selling  unwholesome  food ;  and  it 
is  an  indictable  offence  to  mix  unwholesome  ingredients  in  any  thing  made 
and  supplied  for  the  food  of  man.    And  if  a  master  knows  that  his  servant 
puts  into  bread  what  the  law  has  prohibited,  and  the  if^rrant,  from  the 
quantity  he  puts  in,  makes  the  bread  unwholesome,  the  masteris  answerable 
oriminally ;  for  he  should  have  taken  care  that  more  than  is  wholesome  was 
not  inserted.    In  Rex  y.  Dixon,  10  Mod.  386,  the  indictment  was  against 
the  contract  baker  for  a  military  asylum,  for  deliyering,  for  the  use  of  the 
children  belonging  to  the  asylum,  diyers  loaves  containing  noxious  mate- 
rials, which  he  knew.    The  evidence  was,  that  they  contained  crude  lumps 
of  alum,  and  that  alum  was  an  unwholesome  ingredient,  and  that  the  de- 
fendant's foreman  made  the  loaves ;  but  the  jury  found  that  the  defendant 
knew  he  used  alum.    The  defendant  having  been  convicted,  motions  in 
arrest  of  judgment,  and  for  a  new  trial,  were  denied.    To  support  an  in- 
dictment for  knowingly  selling  unwholesome  provisions,  the  provisions  sold 
must  be  in  such  a  state  as  that,  if  eaten,  they  would,  by  their  noxious,  un- 
wholesome and  deleterious  qualities,  have  affected  the  health  of  those  who 
were  to  have  consumed  them.    State  v.  Norton,  2^Iredell  40. 
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11.  > 

12.  y 

13.  i 

14.  i 


CHAPTER    XVII. 

[C.  Y.  OH.  GXOIT.] 


OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 


15. 


16. 


Of  peijnry;   punishment  for 
oommitting  or  procuring  it. 

Bribes  to  officers;  for   vote, 

opinion,  &o. 
Bribes  to  officers,  to  prevent  ser- 
vice of  process,  or  inflnence 

their  opinion  or  decision. 
Any  person  aiding  escape  of  a 

prisoner. 
Officer   permitting   escape  of 

prisoner,  convicted  or  not. 
Pnsoner  escaping  from  jail,  if 

convicted,  or  if  not. 
Officers  and  others  refusing  to 

execute  or  aid  in  executing 

process, 
PeraonB  failing  to  obey  order 

of  justice  to  prevent  breach 

of  the  peace. 
Concealing    or   compounding 

offences. 


SBa 

"1 

18.  ) 
19. 


20. 


21. 


22 
23 
24. 


:} 


25.  ) 

26.  ) 
27. 


Extortion  or  fraudulently  issu- 
ing fee  bills  for  more  than  is 
allowed  by  law. 

Officer  malring  false  entxy,  or 
destr^dng,  Jtc,,  records  of 
his  office. 

Persons  convicted  under  two 
previous  sections,  disabled 
to  hold  office. 

Stealing  or  destroying  pubHc 
records. 

Sunmioning  or  procuring  juror 
to  act  partially. 

Cases  in  which  courts  and 
judges  may  punish  for  con- 
tempt. 

Limitation  of  such  power,  with- 
out a  jury,  and  without  a  rule 
when  pflffty  not  present. 

Obstructing  justice  by  threats 
or  force. 


Perjury  and  bribery. 

§  1.  If  a  person,  to  whom  an  oath  is  lawfully  administer- 
ed on  any  occasion,  shall  on  such  occasion  willfully  swear 
falsely  touching  any  material  matter  or  thing,  he  shall  be 
guilty  of  peijury.*  (1.  R.  C.  p.  571,  ch.  148,  §  1.  Acts 
1847-8,  p.  105,  ch.  6,  §  1.) 


1  Peijury,  by  the  common  law,  appears  to  be  a  willful  false  oaUi  by  one 
who,  being  lawfully  required  to  depose  the  truth  in  any  proceeding  in  a  course 
of  justice,  swears  absolutely  in  a  matter  of  some  consequence  to  the  point 
in  question,  whether  he  be  believed  or  not.  1  Hawk.  P.  C.  ch.  69.  §  1 ;  3 
Inst  164;  Com.  Dig.  tit.  Justice  of  the  Peace  (B;.  102;  Bac.  Abr.  tit.  Per. 
jury. 

By  the  common  law,  peijury  was  limited  to  false  oaths  taken  in  judicial 
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proceedings;  bat  by  a  general  proTiaion  of  the  statate,  the^offenoe  is  ex- 
tended to  other  oatha,  and  the  puniahment  made  maoh  more  penaL  liajo'a 
Guide  to  liag.  fiOl. 

At  common  law,  as  well  as  under  the  etatnte,  fonr  things  are  neoesMxy  to 
conatitate  thia  oflfence :  1.  The  oath  moat  be  willfoL  2.  It  must  be  false, 
d.  It  moat  be  taken  before  competent  aathority.  4.  The  thing  awom  to  moafe 
be  materiaL  Ibid;  1  Hawk.  P.  C.  ch.  69,  f  2^;  Deao.  Cr.  Ca  999-1003;  2 
Bnas.  518,  note  2;  Id.  521 ;  8  Inst.  166 ;  2  Aichb.  Cr.  Prsc  k  PL  7th  edL, 
top.  p.  951. 

It  ia  not  essential  that  the  false  oath  be  credited,  or  that  any  one  is  ag- 
grieved by  it,  to  conatitate  this  offence,  inaamaeh  as  a  proeeootion  for  per- 
jury  is  not  f oanded  on  damage  to  a  party,  bat  on  the  abase  of  pabUo  jostce. 
1    Hawk.  ch.  69,  f  9. 

It  is  not  material  in  what  from  the  oath  is  administered,  provided  the 
party  at  the  time,  propoees  snch  form  to  be  binding  on  his  oonsoieiiioe. 
suae  T.  FAiMnAvrtt,  2  Hawk.  458 ;  Com.  ▼.  Knight,  12  liass.  274 ;  Oxmp- 
bell  Y.  People,  8  Wend.  636;  State  v.  Coffey,  N.  O.  Tenn  B.  272 ;  S.  G.  2 
Moxph^y  320;  StaU  y.  Witherow,  3  Marphey  153. 

An  affirmation,  when  if  it  were  an  oath  woald  be  perjazy,  is  also  a  per- 
jary.  2  Chitty  Cr.  L.  ch.  9 ;  Boss,  on  Cr.  b.  5,  ch.  1 ;  Hawk.  b.  1,  oh.  69; 
8  Inst  163  168;  16  Yin.  Abr.  307;  Boscoe  on  Cr.  Erid.  Bee  also  C,  Y. 
ch.  16,  §  17 ;  2  Matt.  Dig.  767. 

The  swearing  falsely  before  a  person  not  authorized  to  adminster  the 
oath,  is  not  perjary.     Oom.  y.  WUliamionj  4  Gratt.  554. 

The  swearing  falsely  before  a  dark  that  a  person  applying  for  a  mar- 
riage license  is  over  twenty-one  years  of  age,  is  not  peijazy.  Idem.  Bat 
seti  C.  Y.  ch.  163,  f  16,  p.    632;  2  Matthews'  Dig.  p.  431,  note  1. 

Perjary  may  be  committed  by  the  defendant,  in  taking  an  oath  before  a 
justice,  on  a  trial  of  a  warrant  for  debt,  that  the  defendant  did  not  sign  the 
order  on  which  the  wairant  was  f  oanded.     Com.  y.  Litton,  6  Gratt.  691. 

In  an  indictment  for  perjuiy,  in  taking  a  false  oath  before  a  regimental 
coart  of  inqaizy,  the  indictment  oaght  to  set  forth  of  what  number  of 
offlceis  the  said  court  of  inquiry  conststed,  and  what  was  their  reapectiYe 
rank,  so  as  to  enable  the  court  to  discern  whether  the  said  court  was  or  was 
not  constituted  according  to  law.  Conner  y.  Com.  2  Ya.  Caa.  30.  And  the 
indictment  should  distinctly  and  directly  set  forth  what  was  the  inquiiy  then 
and  there  making  by  the  said  court  of  inquiry,  so  to  enable  the  court  to 
know  whether  the  matter  deposed  by  the  defendant  was  or  was  not  material 
or  pertinent  to  the  said  inquiry.     S.  C. 

What  Ib  a  sufficient  information  for  peijury  committed  by  a  juror  on  his 
9oir  dire.     Com.  y.  Btockley,  10  Leigh  678. 

Indictments  for  perjury  must  be  according  to  the  common  law.  Com,  y. 
Lodge,  2  Gratt.  579. 

An  indictment  for  perjury,  in  swearing  to  answer  in  chancery,  should 
set  out  the  whole  bill  and  answer.     Ibid. 

Indictment  againstan  insolvent  debtor  for  perjury ,  in  swearing  to  a  schedule 
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which  did  not  disooyer  oertain  debts  owing  to  him,  hM  bad,  on  demurrer,  for 
not  averring  that  he  well  kneto  and  remembered  that  the  omitted  debts  were 
then  justly  due  and  owing  to  him.  Com.  v.  Cook,  1  Bob.   729. 

An  indictment  for  perjury,  in  giving  false  testimony  before  a  grand  jozy, 
charges  that  defendant,  being  duly  sworn,  *'  did  depose  and  give  evidence  to 
the  grand  jozy  in  substance  and  to  the  effect  following ;  "  (stating  the  testi- 
maaj 'jY^whieh  said  evidence  was  wiUfaUy  false  and  corrupt^  for  in  truth," 
Jto.;  (falsifying  the  facts  deposed  to ;)  '*  and  so  the  defendant  did,  in  manner 
«nd  form  aforesaid,  commit  wiUfuX  and  corrupt  perjury^ "  On  general 
demurrer  to  the  indictment,  heldy  here  is  no  sufficient  averment  that  the  de- 
fendant wiUfiMy  or  corruptly  swore  falsely,  and  the  indictment  is  defective, 
as  well  at  common  law  as  under  the  statute.  Th4nnas  v.  Com,,  2  Bob.  795. 
See  The  King  v.  Richard^  7  Dowl.  <fc  By.  665, 16  Eng.  Com,  Law  Bep.  814 ; 
Cox's  cascj  1  Leach's  C.  L,  71 ;  The Kingy.  Stephens,  5  Bam.  A;  Oresst  246, 11 
£ng.  Com.  Law  Bep.  216 ;  Beepublica  v.  Nevoeil,  8  Teates  407. 

A  demurrer  to  an  indictment  for  perjury  sustained.  Com*  v.  Soach,  1 
Oratt.  561. 

Upon  an  indictment  for  perjury,  where  it  is  a  question  whether  the  oath 
taken  is  legal  peijury,  the  court  should  not  quash  the  indictment,  but  should 
put  the  defendant  to  his  demurrer.  Com.  v.  Litton,  6  Gratt.  691. 

An  indictment  for  perjury  must  shew  that  the  evidence  which  the  de- 
fendant gave  was  material ;  and,  therefore,  if  the  evidence  which  the  de- 
fendant gave  before  the  grand  jury  is  not  shewn  clearly  on  the  face  of  the 
indictment  to  relate  to  an  offence  committed  within  the  county,  the  in- 
dictment is  defective.  Com.  v.  Pickering,  8  Gratt  628. 

In  a  prosecution  for  peijuiy  the  defendant  was  charged  with  giving  false 
testimony  on  the  trial  of  a  certain  warrant  for  a  debt  due  by  account  ^^ 
rent;  and  to, support  the  charge,  the  attorney  for  the  commonwealth  gave 
in  evidence  a  warrant  which  appeared  to  be  for  a  debt  due  by  account,  but 
the  debt  was  not  in  the  nature  of  rent:  Held,  that  the  warrant  given  in  evi- 
dence to  the  jury,  being  variant  from  the  description  contained  in  the  in- 
dictment, was  not  admissible  evidence  under  the  said  indictment.  Com.  v. 
Miekman,  2  Va.  Cas.  328. 

Two  witnesses  are  not  essentially  necessaiy  to  contradict  the  oath  on 
which  the  perjury  is  assigned,  but  there  must  be  something  more  than  the 
oath  of  one,  to  shew  that  one  party  is  more  to  be  believed  than  the  other. 
Regina  v.  Boulter,  1  Bennett  A  Heaid.  Lead.  Cr.  Ca.  494 ;  S.  C.  16  Jurist 
185 ;  5  Cox,  0.  C.  548 ;  8  Car.  &,  Kir.  286 ;  Woodbeck  v.  Keller,  6  Cowen  118 ; 
The  State  v.  Bayward,  1  N.  A  McCord*547 ;  Com.  v.  Parker,  2  Cushing  222 ; 
The  Queen  v.  Muscot,  10  Modem  198 ;  The  State  v.  Holier,  1  Devereux  263 ; 
Rex  V.  Mayhew,  6  Car.  A;  Payne  815 ;  1  Greenl.  £v.  §  257.  The  case  of  Ths 
United  States  v.  Wood,  14  Petres  440,  has  gone  further,  holding  that  no 
living  witness,  not  even  one,  is  absolutely  requisite ;  but  that  d:cumentary 
or  written  evidence  may  be  of  such  a  character,  as  to  produce  that  high 
degree  of  evidence,  requisite  to  overcome  the  oath  of  the  defendant,  afad  the 
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§  2.  A  free  person  who  commits  or  procures  another  per- 
son* to  commit  perjury,  shall,  if  the  peijury  be  on  a  trial  for 
felony,  be  confined  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years ;  and  if  it  be  on  any  other  occasion,  be 
confined  in  jail  one  year,  and  be  fined  not  exceeding  one 
thousand  dollars.  (1  R.  C.  p.  571,  §  1,  2.  Acts  1847-8,  p. 
105;  $  2,  4.)* 

§  3.  He  shall,  moreover,  on  conviction  thereof,  be  adjudged 
forever  incapable  of  holding  any  post  mentioned  in  the  first 
section  of  chapter  twelve,*  or  of  serving  as  a  juror,  or  giving 
evidence  as  a  witness.  (Id. ) 

§  4.  Any  free  person  who  shall  corruptly  give,  offer  or  pro- 
mise to  any  executive,  legislative  or  judicial  oflicer,  after  his 
election'  or  appointment,  and  either  before  or  after  he  shall 

presumption  of  innooenoe.  1  Greenl.  £v.  §  258;  2  Arohb.  Gr.  Phms.  ft  PL, 
7th  edi.,  top.  p.  976-7. 

It  is  no  objection  noW|  that  the  witness,  to  prove  the  pexjoiy,  is  a  pazty 
injured  by  the  offence.  B,  y.  Braughton,  2  Str.  1230 ;  Abraham  t.  Bunn^ 
4  Burr.  2255 ;  B.  y.  Boston,  4  East  581. 

*  Subornation  of  peijory,  is  the  offence  of  procuring  another  to  take  snch 
fldse  oath  as  constitutes  perjury  in  the  principal,  and  is  punished  as  peijuiy 
is  punished.    Deac.  Or.  Ga.  998;  Ck>m  y.  DougUut  5'Meta  Sep.  241. 

An  indictment  for  subornation  of  perjury  must  aUege  that  the  witness, 
charged  to  have  been  suborned,  testified;  and  an  omission  in  this  respect 
wiU  be  fatal.  8taU  y.  Leach,  27  Yt  Bep.  817.  But  it  is  not  neoeesary.  In 
an  indictment  for  aUempting  to  suborn  a  witness,  that  the  fact  i^ch  the 
defendant  attempted  to  procure  the  witness,  to  swear  to,  should  be  states 
specifically ;  as  that  fact  would  only  be  eyidence  to  show  quo  animo,  the 
bribe  was  offered,  it  may  be  shewn  by  other  circumstances.  StaU  y.  Bald- 
ing, 1  McGord  31.  See  Clark's  ease.  6  Gratt.  675 ;  Gutter's  ease,  8  Gratt  69a. 

Subornation  of  perjury  may  be  proved  by  the  testimony  of  one  witness. 
Cam.  y.  Dougales,  supra, 

>  Any  post  of  profit,  trust  or  emolument,  civil  or  military,  legislative, 
executive  or  judicial,  under  the  govermentof  this  Gommonwealth.  G.  Y.  oh. 
12,  §  1,  p.  84. 

>  In  a  prosecution  against  a  justice  of  the  peace  for  voting  corruptly  iqion 
the  election  of  a  clerk  or  commissioner  of  the  revenue,  it  must  be  alleged 
with  certainty  that  an  election  was  holden,  and  that  the  voter  was  given  at 
that  election.  Newell  v.  Com,,  2  Wash.  88.  The  case  of  The  Common- 
wealth,  v.  Callaghan,  dc.,  2  Ya.  Gas.  460,  was  a  proceeding  by  infonnatioii 
for  an  offence  of  this  nature.    In  that  case  the  offence  was  held  to  be  a  mis- 
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have  been  qualified^  or  shall  have  taken  his  seat,  any  gift  or 
grataity,  with  intent  to  inflaence  his  act,  vote,  opinion, 
decision  or  judgment  on  any  matter,  question,  cause  or 
proceeding,  which  is  or  may  be  then  pending,  or  may  by  law 
oome  or  be  brought  before  him  in  his  offical  capacity,  shall 
be  confined  in  jail  one  year,  and  be  fined  not  exceeding  one 
thousand  dollars.  (1  R.  C.  p.  559,  ch.  145,  §  1,  2.  Acts 
1847-8,  p.  105,  §  5,  6.) 

§  5.  Any  executive,  legislative  or  judicial  officer  who  shall, 
corruptly,  accept  any  gift  or  gratuity,  or  any  promise  to 
make  a  gift,  or  do  any  act  beneficial  to  such  officer,  under 
an  agreement,  or  with  an  understanding  that  his  vote, 
opinion  or  judgment  shall  be  given  in  any  particular  manner 
upon  a  particular  side  of  any  question,  cause  or  proceeding, 
which  is,  or  may  be  by  law,  brought  before  him  in  his  official, 
capacity,  or  that  in  such  capacity  he  shall  make  any  partic- 
ular nomination  or  appointment,  shall  be  confined  in  jail 
one  year,  and  fined  not  exceeding  one  thousand  dollars, 
and  shall  moreover  forfeit  his  office,  and  be  forever  inca- 
pable of  holding  any  post  mentioned  in  the  first  section  of 
chapter  twelve.*     (Id.) 

§  6.  If  any  officer  authorized  to  serve  legal  process, 
receive  any  money  or  other  thing  of  value  for  omitting,  or 
delaying*  to  perform  any  duty,  pertaining  to  his  office,  he 
shall  be  confined  in  jail  not  more  than  six  months,  and  be 


demeanor  at  common  law,  for  which  an  information  would  lie;  and  the 
information  was  adjudged  good  and  soffleient  upon  general  demurer.  8 
Bob.  Pr.(old  edi.)  69. 

^  See  anUt  note  (2). 

*  Thia  section  f  nmiahes  the  omitting  or  delaying  to  perform  any  duty  per- 
taining to  the  office  of  one  who  is  authorized  to  serve  legal  pro<$e8S ;  not  the 
doing  any  act.    Old  ▼.  Com.,  13  Gratt.  915. 

The  presentment  should  follow  the  terms  of  the  statute,  or  must  use 
terms  which  show  conclusively,  or  beyond  any  rational  doubt  to  the  oon- 
tzBzy,  that  the  accused  is  guilty  of  the  offence  described  in  the  statute;  and 
unless  this  is  done,  the  addition  that  "so  that  the  accused  didreceire 
money  for  omitting  and  delaying  to  perform  a  duty  pertaining  to  his  office 
as  constable/*  Ac,  will  not  cure  the  defect.    Id. 
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fined  not  exceeding  one  hundred  dollars.  (Acts  1847-8,  p. 
108,  §  20.) 

§  7.  Any  free  person  who  gives  or  offers,  or  promisee  to 
give  any  money  or  other  thing  of  value  to  a  commissioaer 
appointed  by  a  court,  auditor,  arbitrator,  umpire  or  juror, 
(although  not  empanneled,)  with  intent  to  bias  his  opinion 
or  influence  his  decision  in  relation  to  any  matter,  in  wUch 
he  is  acting  or  is  to  act ;  and  any  such  commissioner,  audi* 
tor,  arbitrator,  umpire  or  juror,  who,  corruptly,  takes  or  re- 
ceives such  money  or  other  thing,  shall  be  confined  in  jail  six. 
months,  and  fined  not  exceeding  five  hundred  dollars.  (1  B* 
C.  p.  572,  ch.  148,  §  8,  4.     Acts  1847-8,  p  106,  §  7,  8.) 

Escapes  ;  failure  to  execute  process  ;  concealing  or  compoxmding 

offenjces, 

§  8.  Where  a  person  is  lawfully  detained  as  a  prisoner  in 
any  jail,  prison  or  custody,  if  a  free  person  shall  convey 
any  thing  into  the  jail  or  prison,  with  intent  to  facilitate  the 
prisoner's  escape  therefrom,  or  shall,  in  any  way,  aid  such 
prisoner  to  escape,  or  in  the  attempt  to  escape  from  such  jail, 
prison  or  custody,  or  shall  forcibly  rescue,  or  attempt  to 
rescue,  him  therefrom,  such  free  person,  if  the  rescue  or 
escape  be  efiected,  shall,  if  the  prisoner  was  detained  on  a 
conviction  or  charge  of  felony,  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  five  years,  and  if  the  same 
be  not  effected,  or  if  the  prisoner  was  not  detained  on  such 
conviction  or  charge,  be  confined  in  jail  six  months,  and 
fined  not  exceeding  five  hundred  dollars.  (Acts  1847-8,  p. 
106,  §  9, 10.) 

§  9.  If  a  jailor  or  other  oflicer  voluntarily  sufter  a  prisoner 
convicted  of  or  charged  with  felony  to  escape  from  his  cus- 
tody, he  shall  be  confined  in  the  penitentiary  npt  less  than 
one  nor  more  than  five  years.     (Id.  §  11.) 

§  10.  If  a  jailor  or  other  officer  negligently  suffer  a  person 
convicted  of  or  charged  with  felony,  or  voluntarily  or  negli- 
gently sufter  a  person  convicted  of  or  charged  with  an 
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offence  not  a  felony^  to  escape  from  his  castodj,  or  willfully 
refuse  to  receive  into  his  custody,  any  person  lawfully  com- 
mitted thereto,  he  shall  he  confined  in  jail  not  more  than 
six  months,  or  be  fined  not  exceeding  fire  hundred  dollars. 
(Id.  f  11, 12.) 

§  11.  A  free  person  confined  in  jail  on  conviction  of  a 
criminal  offence,  who  escapes  thence  by  force  or  violence, 
shall  be  confined  in  the  penitentiary  one  year,  if  previously 
sentenced  to  confinement  therein,  or  be  confined  in  jail  six 
months,  if  previously  sentenced  to  confinement  ia  jail ;  the 
term  of  confinement  under  this  section  to  commence  from 
the  expiration  of  the  former  sentence.  (1  B.  C.  p.  595,  ch. 
165.    Acts  1847-8,  p.  107,  §  18.) 

$  12.  If  a  free  person,  lawfully  imprisoned  in  jail  and  not 
sentenced  on  conviction  of  a  criminal  ofience,  escape  from 
jail  by  force  or  violence,  he  shall  bo  confined  in  jail  not 
exceeding  one  year.     (Id.  §  14.) 

$  13.  If  any  officer  willfully  and  corruptly  refuse  to  exe- 
cute any  lawful  process,  requiring  him  to  apprehend  or  con- 
fine a  person  convicted  of  or  charged  with  an  offence,  or 
shall,  willfully  and  corruptly,  omit  or  delay  to  execute  such 
process,  whereby  such  person  shall  escape  and  go  at  large, 
SQch  officer  shall  be  confined  in  jail  not  more  than  six 
months,  and  be  fined  not  exceeding  five  hundred  dollars. 
(Id.  §  15.) 

§  14.  If  a  free  person  shall,  on  being  required  by  any 
sherift'  or  other  officer,  refuse  or  neglect  to  assist  him  in  the 
execution  of  his  office  in  a  criminal  case,  or  in  the  preserva- 
tion of  the  peace,  or  the  apprehending  or  securing  of  any 
person  for  a  breach  of  the  peace,  or  in  any  case  of  escape 
or  rescue,  ho  shall  be  confined  in  jail  not  more  than  six 
months,  and  be  fined  not  exceeding  one  hundred  dollars. 
(Id.  §  16.) 

§  15.  If  a  free  person,  being  required  by  a  justice  on  view 
of  a  breach  of  the  peace  or  other  offence,  to  bring  before 
him  the  offender,  shall  refuse  or  neglect  to  obey  the  justice,* 
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be  shall  be  ponisbed  as  is  provided  in  the  preceding  section 
for  refosiog  to  assist  a  sheriff;  and  if  the  jastice  declared 
himself  to  be  sach,  or  if  he  be  known  to  the  offender, 
ignorance  of  his  office  shall  not  be  pleaded  as  an  excnse. 
(Acts  1847-8,  p.  107,  §  18.) 

§  16.  If  a  free  person,  knowing  of  the  commission  of  an 
oftence,  take  any  money  or  reward,  or  an  engagement  there* 
for,  upon  an  agreement  or  nnderstanding,  express  or  im- 
plied, to  compound  or  conceal  such  offence,  or  not  to  prose* 
cnte  therefor,*  or  not  to  give  evidence  thereof,  he  shall,  if 
such  offence  be  felony,  be  confined  in  jail  not  more  than  one 
year,  and  fined  not  exceeding  five  hundred  dollars ;  and  if 
such  offence  be  not  a  felony,  unless  it  be  punishable  merely 
by  a  forfeiture  to  him,  he  shall  be  confined  in  jail  not  more 
than  six  mouths,  and  fined  not  exceeding  one  hundred  dol- 
lars. (1  R  C.  p.  616,  ch.  170,  §  2.  Acts  1847-8,  p.  107, 
§19.) 

Extortion.     Making  false  entry  in^  or  embezzling  or  destroying 

a  record. 

§  17.  If.  auy  officer,  for  performing  an  official  duty  for 
which  a  fee  or  compensation  is  allowed  or  provided  by  law, 
knowingly  demand  and  receive  a  greater  fee  or  compensa- 
tion than  is  so  allowed  or  provided,  he  shall  be  fined  not 
exceeding  fifty  dollars.  (1  R  C.  p.  660,  ch.  146.  Acts 
1847-8,  p.  108,  §  21.) 

§  18.  If  any  person,  authorized  by  law  to  charge  fees  for 
services  performed  by  him,  and  issue  bills  therefor,  fraudu- 
lently issue  a  fee  bill  for  a  service  not  performed  by  him,  or 
for  more  than  he  is  entitled  to,  he  shall  be  fined  not  exceed- 
ing five  hundred  dollars.  (1  R.  C.  p.  818,  ch.  146.  Acts 
1847-8,  p.  108,  §  22.) 

§  19.  If  a  clerk  of  a  court,  or  other  public  officer,  fraudu- 
lently make  a  false  entry,  or  erase,  alter,  secrete  or  destroy 
any  record  in  his  keeping  and  belonging  to  bis  office,  he 

*  See  Jones  y.  Rioe^  2  Bennett  and  Heard's  Lead.  Gr.  Oas.  278-884. 
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shall  be  confined  in  jail  not  more  than  one  year,  and  fined 
not  exceeding  one  thousand  dollars.  (1  B.  C.  p.  273,  ch. 
77,  §  2.     Acts  1847^,  p.  108,  §  28.) 

§  20.  Every  person  convicted  under  either  of  the  two 
preceding  sections,  Bhall  moreover  forfeit  his  office,  and  be 
forever  incapable  of  holding  auy  post  mentioned  in  the  first 
section  of  chapter  twelve.*    (Id.  §  22,  28.) 

§  21.  If  a  free  person  steal,  or  fraudulently  secrete  or 
destroy  a  public  record,  or  part  thereof,  he  shall,  if  the 
offence  be  not  embraced  by  the  nineteenth  section,  be  con- 
fined in  jail  not  more  than  one  year,  and  fined  not  exceed- 
ing one  thousand  dollars.  (1  E.  C.  p.  572,  ch.  149.  Acts 
1888,  p.  70,  ch.  91.) 

Summoning  or  procuring  juror  to  act  partially.     Contempts  of 

court. 

§  22.  A  sheriff  or  other  officer  who,  corruptly,  or  through 
favor  or  ill  will,  shall  summon  a  juror,  with  intent  that  such 
juror  shall  find  a  verdict  for  or  against  either  party,  shall  be 
fined  not  exceeding  five  hundred  dollars,  and  forfeit  his 
office,  and  be  forever  incapable  of  holding  any  post  men- 
tioned in  the  first  section  of  chapter  twelve.*  (Acts  1847-8, 
p.  108,  §  25.) 

§  23.  If  any  free  person  shall  procure,  or  attempt  to  pro- 
cure, a  juror  to  be  summoned,  with  intent  that  such  juror 
shall  find  a  verdict  for  or  against  either  party,  he  shall  be 
fined  not  exceeding  five  hundred  dollars.  (Acts  1847-8,  p. 
108,  §  26.) 

§  24.  The  courts  and  the  judges,  and  justices  thereof,  may 
issue  attachments  for  contempts,^  and  punish  them  summa- 

^Seeanfo,  note  (2.) 

*  See  anUj  note  (2.) 

^  The  courts,  ex  nscesHUUe  rei,  have  the  power  of  protecting  the  admin- 
istration of  justice,  with  a  promptitude  calouUted  to  meet  the  exigency  o 
the  particular  case,  and  to  crush  the  immediate  eyiL     Oraham,  Baron,  in 
CUmefU'9  ease,  11  Price  68 ;  also  reported  in  4  Bam.  &  Aid.  218,  6  Eng. 
Com.  Law  Bep.  408.    It  is,  therefore,  incident  to  eyery  superior  court  of 
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lily,  only  in  the  cases  following :  (Acts  1880-31,  p.  48,  ch. 
11,  §  25  ;  1847-8,  p.  159,  ch.  24,  §  1.) 

Firsts  Misbehavior  in  the  presence  of  the  court,*  or  so 
near  thereto  as  to  obstruct  or  interrupt  the  administration 
of  justice.* 


Jostioe  to  hAYe  power  to  fine  And  impiiflon  for  oontempt.  The  power  is 
inherent  per  legem  terra,  and  as  mnoh  bo  as  any  of  those  powers  which  the 
ooorts  exercise  by  Tirtne  of  their  jorisdiction  in  enforcing  Jadgments 
founded  on  oases  determined  by  means  of  a  jury.    Wood,  Baton,  in  &  O. 

In  JBnglandf  the  power  is  exercised  not  only  where  there  is  a  physioal 
necessity  for  the  exercise  of  it,  as  in  the  case  of  immediate  oontempt  in  the 
presence  of  the  court,  or  the  actoal  distorbance  of  its  proceedings,  but  also 
when  the  conduct  of  a  person  is  calculated  to  distuib  by  its  eifects  the  even 
course  of  justice.  Oraham,  Baron,  in  8.  C.  See  on  this  subject,  Oil^ 
ham'e  eaee,  1  Moody  &  lialkin  165,  22  Eng.  Com.  Law  Bep.  278;  and 
Wigley'e  eaee,  7  Oar,  &  Payne  A ;  82  Eng  Com.  Law  Bep.  415. 

A  commitment  for  a  contempt,  being  a  commitment  for  punishment, 
must  be  for  a  time  certain,  and  not  till  the  offender  be  discharged  by  due 
course  of  law.  The  King  ▼.  Jamee,  5  Bam.  &  Aid.  894.  A  justice  of  the 
peace  committing  for  a  contempt  of  himself  in  his  office,  cannot  commit 
for  punishment,  unless  by  warrant  in  writing.  Mayhew  y.  Locke,  7 
Taunt«  63. 

A  contempt  of  court  is  in  the  nature  of  a  criminal  offence ;  and  the  pco- 
ceeding  for  its  punishment  is  in  the  nature  of  a  criminal  proceeding.  The 
judgment  in  such  a  proceeding  can  be  reviewed,  by  a  superior  tribunal  only 
by  writ  of  error,  and  not  always  in  that  way.  Baltimore  db  Ohio  JR.  B.  Co. 
T.  City  of  Wheeling,  19  Gratt.  40,  57. 

'  In  the  case  of  The  Com.  y.  Stuart  et  ale.,  2  Ya.  Cas.  320,  a  rule  was 
made  upon  the  defendants  to  shew  cause  why  an  attachment  should  not 
issue  against  them,  for  riotous  and  disorderly  conduct  committed  by  them 
in  the  presence  of  a  judge  of  a  circuit  court,  at  a  tavern,  during^  the  recess 
of  the  court.  The  riotous  and  disorderly  conduct  was  at  night,  after  the 
court  had  adjourned  for  the  day.  The  circuit  court  adjourned  the  ques- 
tion whether,  in  such  case,  the  defendants  could  be  proceeded  against  by 
attachment  m  for  a  contempt ;  and  the  General  Ck>urt  held  that  the  rule 
ought  to  be  discharged. 

Where  an  attack  is  made  upon  a  judge,  during  an  interval  of  adjourn- 
ment, on  account  of  his  judicial  proceedings  in  court,  such  attack  does 
amount  to  a  contempt  of  court,  for  which  the  party  is  liable  to  be  fined  or 
imprisoned,  or  both.    Com.  V'  Dandridge,  2  Va.  Gas.  408. 

'  A  circuit  superior  court  orders  a  eubpcsna  for  witnesses  to  attend  flie 
grand  jury  then  in  session,  and  they  intentionally  conceal  themselves  from 
the  sheriff  to  prevent  the  process  from  being  served,  and  so  prevent  it  from 
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Secondly f  Violence  or  threats  of  violence  to  a  judge,  jus- 
tice or  officer  of  the  court,  or  to  a  juror,  witness  or  party 
going  to,  attending,  or  returning  from,  the  court,  for  or  in 
respect  of  any  act  or  proceeding  had,  or  to  be  had,  in  such 
court. 

Thirdly^  Misbehavior  of  an  officer  of  the  court,  in  his 
official  character. 

Fourthly^  Disobedience  or  resistance  of  an  officer  of  the 
court,  juror,  witness  or  other  person,  to  any  lawful  process, 
j  adgment,  decree  or  order  of  the  said  court. 

5  25.  No  court  shall,  without  a  jury,  for  any  such  con- 
tempt as  is  mentioned  in  the  first  class  embraced  in  the  pre- 
ceding section,  impose  a  fine  exceeding  fifty  dollars,  or  im- 
prison more  than  ten  days.  But  in  any  such  case  the  court 
may  empanel  a  jury  (without  an  indictment,  information  or 
any  formal  pleading)  to  ascertain  the  fine  or  imprisonment 
proper  to  be  inflicted,  and  may  give  judgment  according  to 
the  verdict.     (Acts  1830-31,  id. ;  1847-8,  id.  $  2.) 

§  26.  No  court  shall  impose  a  fine  for  a  contempt,  unless 
the  defendant  be  present  in  court,  or  shall  have  been  served 
with  a  rule  of  the  court  to  shew  cause  on  some  certain  day, 
and  shall  have  failed  to  appear  and  shew  cause.^^     (Id.) 

being  Berved,  till  the  grand  jnzy  is  discharged :  Held,  npon  the  oonstniotion 
of  the  statute  of  1830-^1,  oh.  11,  §  25,  that  this  is  not  a  contempt,  punish- 
able by  the  court  in  a  summary  manner.     Cam,  y.  De$k%n  and  others, 
Leigh  685. 

» In  the  case  of  The  People  v.  Van  Wyck,  3  Gaines's  Bep.  883,  the  de- 
fendant  shewed  cause  by  affldayit,  and  it  was  insisted  that  he  ought  to 
appear  in  person.  The  court  said,  ''We  aU  think  it  would  produce  great 
oppression  and  unnecessary  expense,  to  compel  a  party,  who  may  be  per- 
fectly innocent,  to  appear  in  person  on  a  rule  to  shew  cause.  Why  bring 
a  man  from  Ontario  to  New  York,  to  swear  that  he  was  sick  and  therefore 
unable  to  attend  on  a  wUbpwna,  when  that  fact  can  be  as  easily  communi- 
cated by  his  affidavit  properly  taken?  An  attachment  might  almost  as  weU 
go  in  the  first  instance.  We  therefore  think  the  defendant's  personal 
attendance  was  unnecessary," 

An  attachment  for  a  contempt  in  not  attending  the  court  as  a  witness, 
ought  not  to  issue  ux^il  a  rule  has  been  served  upon  the  party  to  shew  cause 
why  it  should  not    Morris  ▼.  Creel,  1  Va.  Gas.  883. 
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$  27.  K  any  person,  by  threats  or  force,  attempt  to  intimi- 
date or  impede  a  jadge,  justice,  juror,  witness, ^^  or  an  officer 
of  a  court,  in  the  discharge  of  his  duty,  or  to  obstruct  or 
impede  the  administration  of  justice  in  any  court,  he  shall 
be  prosecuted  as  for  a  misdemeanor,  and  punished  by  fine 
and  imprisonment,  or  either,  at  the  discretion  of  a  jury. 
(Acts  1880-81,  p.  48,  ch.  11,  §  25 ;  1847-8,  p.  159,  ch. 
24,  §  4.) 

An  attachment  for  a  contempt  haa  no  other  object  than  to  bring  the 
party  into  court*  If  the  party,  upon  being  aerred  with  a  role  to  shew  canae 
why  an  attachment  shoold  not  i«sae,  appear  in  court  in  person,  and  inatead 
of  moving  to  discharge  the  mle,  submit  to  answer  to  intenogatoriea,  and 
by  his  answers  fail  to  purge  tiie  contempt,  there  is  no  necesitty  to  go 
through  the  formality  of  an  attachment  and  a  repetition  of  the  intetroga- 
tones,  but  the  court  may  proceed  at  once  to  judgment  Dandridge**  ea$e, 
2  Va.  Gas.  426-7. 

Both  the  mle  and  attachment  are  dispensed  with,  when  the  contempt  ia 
committed  in  the  face  of  the  court    Id. 

Q  Using  means  to  preyent,  and  preventing  a  witness  from  attending 
court,  who  had  been  duly  summoned,  is  a  contempt  of  court,  which  may  be 
punished  by  information.     Com,  t.  Feelpj  2  Ya.  Gas.  1. 

What  is  sufficient  certainty  in  such  infonnation.    Id. 
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CHAPTER    XVIII 


[O.  T.  OH.  CXGYnx.] 


OF  OFFENCES  AGAINST  PUBLIC  POLICY. 


Giuning;  laUeriei  and  lottery  tickets. 
Bso. 

1.  ^Keeping   or  permitting  faro 

>  bank  and  omer  gaming  ta- 

2.  3     bles,  poniflhed. 

8.      Those  aiding  them  as  door- 
keepers, Ac,  pimished. 
4.  *>  Betting  at  saoh  table,  or  losing 
5w  >      twenty  dollars  at  any  game. 

6.  Ghuning  by  negroes  or  white 

persons  with  them. 

7.  )  Permitting  ^ming  by  a  tavern 

>  keeper.    His  Imowledge  of 
)      it  wnen  presmned* 

Tavern  keeper,  &o.,  hiring  to 
another  any  oat-hoose,  Ac., 
for  purpose  of  gaming. 

Winning  by  cheating  or  other 
fraud. 

Betting  on  election  or  appoint- 
ment. 

Buying,  selling  or  transferring 
lottery  tickets  prohibited. 

Punishment  for  bein^  con- 
nected with  lotteries  or 
nU&es,  or  buying  or  selling 
tickets. 

Money,  Ac. ,  drawn  or  proposed 
to  be  drawn  in  such  lottery, 
forfeited. 


8. 
9. 


10. 
11. 
12. 
18. 


14. 


Vhekartered  banks  and  illegal  cirei^ 

lotion. 


16. 
16. 
17. 


] 


Members  of  unchartered  bank, 
and  peiBons  issuing,  passing 
or  receiving  notes  for  circu- 
tion  contrary  to  law,  pun- 
ished. 


Sxa 

18. 


19. 


20. 

21.  > 

22.  > 
23. 

24.  \ 

25.  > 


Also,  those  bringing  into  State, 
for  circulation,  notes  under 
five  dollars. 

Fine  for  issuing  notes  under 
five  dollars.  Who  deemed 
issuer.  How  fine  recovered. 

To  whom  fine  is  payable.  Evi- 
dence required. 

Private  action  given.  Penal- 
ties cumulative. 

Act  applicable  to  scrip  as  well 
as  to  notes. 

All  previous  sections  remediaL 
Attorneys'  fees  in  such  cases. 


JF^ee  negroes  illegally  in  the  State. 


26. 
to 
27. 


When  free  negro  brought  into 
State,  or  remaining  in  the 
'■     State,  contrary  to  law.  Pro- 
ceedings against  him,  and 
persons  bxinging  him  in. 


Other  offences  against  policy  * 


28. 


29. 


Crediting  students  contrary  to 
law,  how  punished. 

Inspector    of    tobacco    i  waning 

false  receipt 

80.  Giving  or  receiving  reward  for 

votmg  at  elections. 

81.  Importing   convicts  or   slaves 

contra^  to  law. 


Ctaming  ;  lotteries  and  lottery  tickets. 

$  1.  A  free  person »  who  shall  keep  or  exhibit  a  gaming 
table,  commonly  called  A  B  C,  or  E  0  table,  or  faro  bank. 


244  PUBLIC  POLICT — OFFENCES  AGAINST. 

or  a  table  of  the  like  kiad,^  under  any  denomiuatioa, 
whether  the  game  or  table  be  played  with  cards,  dice  or 
otherwise,  or  who  shall  be  a*  partner,  or  concerned  in  inter- 
est, in  the  keeping  or  exhibiting  such  table  or  bank,  shall 
be*  confined  in  jail  not  less  than  two  nor  more  than  twelve 
months,  and  be  fined  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars.  Any  such  table  or  faro  bank, 
and  all  money  staked,  or  exhibited  to  allure  persons  to  b^ 
at  such  table,  may  be  seized  by  order  of  a  court  or  under 
the  warrant  of  a  justice,  and  the  money  so  seized,  after 
deducting  therefrom  one-half  for  the  person  making  the 
seizure,  shall  be  forfeited,  as  is  provided  in  the  twenty-fourth 
section*  of  chapter  fifty-one,  in  respect  to  the  forfeiture 
declared  by  that  chapter,  and  the  table  and  faro  bank 
burnt.  (1  R.  C.  p.  565,  §  11 ;  p-  566,  §  17,  18  ;  1827^8, 
p.  28,  ch.  36,  §  4 ;  1847-8,  p.  118,  ch.  10,  §  1.) 

§  2.  If  a  free  person  knowingly  permit  a  gaming  table  or 
faro  bank,  such  as  is  mentioned  in  the  preceding  section,  to 

1  The  distmctiTe  feature  in  the  obaracter  of  the  games  called  ABC  and 
£  O  and  Faro  Bank  is,  that  the  6ha7ice$  of  the  game  are  uneguai,  aO  other 
things  being  equal,  and  those  unequal  chances  are  in  favor  of  the  exhibitor 
of  the  games  or  tables.  If  other  games  resemble  those  standard  games  in 
this  distinotiye  feature,  they  come  within  the  terms  of  this  section  of  the 
act,  being  gaming  tables  '*of  the  same  or  like  kind,"  and  are  liable  to  the 
penalties  denounced  against  those  standard  games,  whatever  may  be  the 
denomination  of  those  other  games,  and  whether  played  with  cards,  dice, 
or  in  any  other  manner.  Under  this  construction,  the  exhibitor  of  a  gam- 
ing table  caUed  Hap-hagard,  alias  BUnk-hazard^  alias  Snickup^  alias 
Sweat,  was  held  to  be  liable  to  the  same  pimishment  with  the  exhibitor  of 
faro  bank.     Com.  y.  Wpatt,  6  Rand.  694. 

An  indictment  for  gaming  under  this  section  of  the  Oode,  must  charge 
the  playing  of  one  of  the  games  spedfled ;  or  it  must  show  by  averment 
that  the  gaming  charged  is  of  the  like  kind  as  those  specified ;  that  is,  that 
the  chances  of  the  game  are  unequal,  all  other  things  being  equaL  Huf 
y.  Com,  14  Gratt.  648. 

'  The  section  of  the  Code  to  which  reference  is  made  is  in  the  foUowing 
words,  to  wit :  **  Every  forfeiture  declared  by  this  chapter  shall,  when  in- 
curred in  a  town  whereof  there  are  overseers,  be  to  such  town ;  and  when 
incurred  without  such  town,  be  to  the  overseers  of  the  county."  0.  Y. 
1860,  ch.  51,  §  24. 
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be  kept  or  exhibited  on  any  premiBes  in  his  occupation,  he 
Bhall  be  confined  in  jail  not  more  than  one  year,  and  fined 
not  less  than  one  hundred  nor  more  than  one  thousand  dol- 
lars.    (1  R.  C.  p.  567,  §  17.     Acts  1847-8,  p.  118,  §  2.) 

$  8.  If  a  free  person  shall  act  as  door-keeper,  guard  or 
"^atch,  or  employ  another  person  to  act  as  such,  for  a  keeper 
or  exhibitor  of  a  gaming  table  or  faro  bank,  or  shall  resist, 
or  by  any  means  or  device  prevent,  hinder  or  delay  the 
lawful  arrest  of  such  keeper  or  exhibitor,  or  the  seizure  of 
the  table  or  bank,  or  money  exhibited  or  staked  thereat,  or 
shall  unlawfully  take  the  same  from  the  person  seizing  it, 
he  shall  be  confined  in  jail  not  more  than  one  year,  and 
fined  not  exceeding  one  thousand  dollars.  (1  B.  C.  p.  565, 
§  12,  25.    Acts  1847-8,  p.  113,  §  4.) 

§  4.  If  a  i'ree  person  bet  or  play  at  any  such  table  or  bank 
as  is  mentioned  in  the  first  section,*  or  if  at  any  ordinary, 
race-fleld*  or  other  public  place,*  he  play*  at  any  game,' 
except  bowls,  chess,  backgammon,*  draughts,  or  a  licensed 

•  '  Under  the  law  as  it  now  stands,  if  a  person  be  presented  for  playing  or 

.  betting  at  faro,  the  objection  may  be  expected  to  be  made,  that  it  was  not 

at  a  publie  place ;  the  words  ("  bet  or  play  at  any  such  table  or  bank  as  is 

mentianed  in  the  first  section")  are  inserted  to  prevent  any  such  question. 

Bep.  Bev.  C.  V-  p-  977,  note. 

*  What  shall  be  deemed  a  raee-flsldf  within  the  meaning  of  the  act  to 
prerent  nnlawfnl  gaming.     Cam,  ▼.  WiUon,  9  Leigh  648. 

^  Presentment  for  gaming  charges  defendant  with  playing  at  onlawfol 
game  '*at  the  hotise  of  B.  L.  in  B.,  in  the  oonnty  of  P.  William.**  The 
presentment  is  fatally  defectiTe  in  not  charging  that  the  hotise  where,  ftc., 
was  an  ordinary  or  public  place,    fford  y.  Ccnn,  4  Leigh  674. 

A  presentment  ^*  for  onlawfoUy  playing  cards  at  the  grocery  of  D.  and 
O."  is  defeotiye  ill  substance,  for  not  alleging  the  grocery  to  be  a  publie 
place.  ■  RoberU  et  al.  y.  Com,  10  Leigh  686. 

A  presentment  for  playing  at  cards  must  charge  that  the  place  at  which 
it  ooonrred  was  a  public  place  at  the  time  of  such  playing ;  the  name  of  the 
place  not  of  itself  importing  that  it  was  at  all  times  a  public  place.  Biihap 
T.  Qm.  13  Oratt.  785. 

What  is  not  a  public  place  in  contemplation  of  the  act  to  suppress  gam- 
ing.    Cam.  y.  VandMke,  6  Gratt.  689. 

A  store-house  in  a  village,  late  at  night,  after  persons  cease  to  eome  to 
the  store  to  purchase  goods,  and  the  door  Ib  locked,  is  not  a  public  place, 
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game,  or.  bet  oa  the  sides  of  those  who  .play,  he  shall  be 


within  the  meaning  of  the  statute  against  gaming.     Cam.  ▼.  FeoMle^  6 
Gimtt.  685. 

A  presentment  for  playing  at  cards  '^  at  or  near^  a  plaoe,  is  objeotioiiable 
for  nnoertainty.    Biikop  t.  Om».,  Mipro. 

On  a  presentment  for  gaming,  the  defendant  was  charged  with  the 
oifenoe  committed  at  the  booth  of  Priu  Skinner  ;  the  proof  was  of  gam- 
ing at  the  booth  of  Clarke^  the  said  Skinner  haying  no  rig^t,  intersai  or 
agency  in  the  booth;  this  proof  is  insnflcient  to  support  the  obaige.  Omm. 
T.  BvXU,  2  Va.  Cas.  18. 

Indictment  for  gaming,  charges  defendant  with  nnlawfnily  playing  with 
cards,  to  wit,  at  the  game  of  all  fourth  of  loo^  and  of  tohiit,  at  a  public 
place,  to  wit,  at  the  store-honse  of  G.  H.  &  Co. :  JBMd,  1.  That  to  eoirviot 
the  defendant,  it  is  incnmbent  on  the  proseoator  to  proye,  that  he  played 
at  some  one  of  the  games  specified  in  the  indictment ;  and  2.  That  if  the 
playing  was  at  the  store-house  of  G.  H.  &  Co.,  in  the  nig^t  time,  after  the 
bosiness  of  the  day  was  at  an  end,  and  the  doors  dosed,  the  store-bouse  in 
that  state  of  things,  prima  ^ade^  was  not  a  public  place,  thou^  it  was  so 
when  it  was  open  to  the  public  in  the  day  time.  Windwr  t.  Oowl  4 
Leigh  680. 

A  room  in  an  out-house  within  the  enclosure  of  a  tavern  lot,  which  had 
at  one  time  been  used  in  connection  with  the  tavem,  and  the  room  oyer 
which  is  still  so  used,  haying  been  rented  by  a  third  party  and  held,  used 
and  controlled  by  him,  independent  of  the  proprietor  of  the  tayem,  though, 
the  occupier  boarded  at  the  tayem,  and  the  seryants  belonging  to  it  at- 
tended to  the  room,  is  not  a  part  of  the  ordinary,  nor  is  it  a  public  place, 
in  the  sense  of  the  act,  Code,  ch.  198,  §  4,  p.  748.    Purcell  y.  Com.  14 
Gratt.  679.    The  oases  of  Walker  y.  The  Com.  2  Ya.  Cas.  615;   Wortham 
y.  Com,  5  Band.  669 ;  (hm.  y .  Saundere,  5  Leig^  751 ;  Farmer  y.  Com, 
8  Leigh  741 ;  and  Linkcus  y.  Com.  9  Leigh  608,  may  be  referred  to  for  the 
purpose  of  ascertaining  what  houses  and  places  haye  been  held  to  be  tay- 
ems  and  public  places  within  the  meaning  of  the  statute,  1  Bey.  Code,  ch. 
147,  p.  666,  §  16. 

*  The  act  of  playing  cards  in  a  tayem  or  at  a  public  place,  whether  the 
person  so  playing  bets  or  not,  is  an  offence.     Com.  y.  Terry^  2  Ya.  Cas,  77. 

Betting  on  a  horse-race  is  not  within  the  meaning  of  this  section  of  the 
statute.  Com.  y.  SheUon  et  iUe.  8  Gratt  692.  "The  whole  histoiy  of  our 
legislation  in  regard  to  the  subject  of  gaming,  and  the  uniform  peculiarity 
of  the  language  in  which  that  legislation  has  been  expressed,  seem  most 
strongly  to  discriminate  horse-racing  or  other  sport  or  pastime  from  the 
gaming  which  was  made  criminal ;  and  to  exdude  it  from  the  operation  of 
this  section  of  the  law."  Per  LomMXj  J.  in  deliyering  opinion  of  court  in 
S.  C.  page  698. 

7  An  indictment  for  playing  at  cards  at  a  public  place  may  be  sustained 
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fined*  thirty  dollars,  and  shall,  if  required  by  the  court, 
give  security  for  his  good  behavior  for  one  year,  or,  in  de- 
fault thereof,  may  be  imprisoned  not  more  than  three 
months.     (1  R.  C.  p.  563,  §  5.     Acts  1847-8,  p.  114,  §  5.) 

$  5.  If  a  free  person,  by  playing  or  betting  at  any  game 
or  wager,  elsewhere  than  at  a  public  place,  lose  or  win, 
within  twenty-four  hours,  a  greater  sum,  or  any  thing  of 
greater  value  than  twenty  dollars,  he  shall  be  punished  as 
in  the  preceding  section.  (1  B.  C.  id.  §  6.  Acts  1847-8, 
id.  §  6.) 

§  6.  If  a  negro  play  or  bet  at  any  game  played  with 
cards  or  dice,  or  bet  on  the  sides  of  those  who  play  at  any 
such  game,  or  if  a  white  person  play  or  bet  with  a  negro  at 
any  such  game,  such  playing  or  betting,  although  not  at  a 
public  place,  and  although  there  be  not  lost  or  won  within 
twenty-four  hours  a  greater  sum,  or  any  thing  of  greater 
value  than  twenty  dollars,  shall  be  a  misdemeanor.  Acts 
1852,  p.  84,  ch.  106.     C.  V  1860,  ch.  198,  §  6. 

§  7.  If  a  keeper  of  an  ordinary  or  house  of  entertainment 
permit*  unlawful  gaming  at  his  hous^,  or  at  any  out-house, 
booth,  arbor,  or  other  place  appurtenant "  thereto  or  held 

by  proof  that  the  party  bet  at  faro  at  the  time  and  place  stated  in  the  in- 
dictment  Cribbaney  ▼.  Com,  14  Gratt  582.  '*Oonoeming  this  section, 
(O.  V.  oh.  198,  §  4,)  as  a  remedial  law,  i^  must  hold,  that  as  to  certain 
games,  faro,  ^.,  when  played  at  public  places,  the  Commonwealth  has 
cmnnlatiye  remedies — one  nnder  the  general  law  against  all  forbidden 
games  at  such  places — ^the  other  nnder  the  law  against  faro  and  the  games 
classed  with  it,  when  played  at  any  place."    SamUeU^  J.  in  S.  0,  p.  590. 

*  If  a  defendant  confess  judgment  on  a  presentment  for  gaming  for  the 
fine  and  costs,  although  the  presentment  might  have  been  defective  on  a 
special  demurrer,  yet  that  judgment  ought  not  to  be  reTersed  on  a  writ  of 
error.     Com,  v.  Ojfner,  2  Va.  Oas.  17. 

'  An  indictment  against  a  tavern  keeper,  for  suffering  the  game  ot  loo  to 
be  played  in  his  tavern  by  certain  persons  named,  will  be  supported  by 
proof  of  his  having  soifered  that  game  to  be  played  therein,  though  by  other 
persons  than  those  named  in  the  indictment ;  and  if  the  party  was  keeper 
of  the  tavern  at  the  time  of  such  playing,  his  having  a  license  at  the  time 
is  not  necessary  to  his  conviction.     Com.  v.  Price,  8  Leigh  757, 

10  To  make  a  separate  house  an  appurtenance  of  a  tavern,  such  house 
must  be  used  in  connection  with  the  tavern,  for  the  accommodation  of 
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therewith,  he  shall  be  fined  one  hundred  dollars,  and  ahall 
forfeit  his  license/^  and  give  Becurity  for  his  good  behsvior 
for  one  year,  or,  in  default  of  ench  secarity,  be  impriaoned 
not  more  than  four  months.  (1  R.  C.  p.  566,  §  15 ;  p. 
566-7,  §  17,  19.  Acts  1847-8,  p.  114,  $  7.  C.  V,  1850, 
ch,  198,  5  6 ;  Id.  1860,  §  7.) 

§  8.  In  a  prosecution  under  the  preceding  section,  if  the 
gaming  be  proved,  it  shall  be  presumed  it  was  permitted  by 
the  keeper  of  the  house,  unless  it  appear  that  he  did  not 
know  of  or  suspect  such  gaming,  or  that  he  endeavored  to 
prevent  it  and  gave  information  of  it,  with  the  names  of 
the  players,  to  the  next  court  of  the  county  or  corporation. 
(1  R.  C.  p.  566,  §  15.  Acts  1847-8,  p.  114,  §  8.  C.  V. 
1850,  ch.  198,  §  7  :  Id.  1860,  §  8.)      • 

§  9.  If  a  keeper  of  an  ordinary  or  house  of  entertainment 
let  or  hire  to  another  person  any  out-house  or  other  jdaoe, 
which  has  been  at  any  time  appurtenant  to  or  held  with  the 
house  kept  by  him,  with  intent  that  unlawful  gaming  be 
permitted  thereat,  he  shall  sufier  the  same  punishment  and 
incur  the  same  forfeiture,  as  if  such  unlawful  gaming  were 
permitted  at  his  own  principal  house ;  and  in  a  prosecution 
therefor,  if  the  gaming  be  proved,  it  shall  be  presumed 
that  such  out-house  or  other  place  was  let  or  hired  with 
intent  aforesaid,  unless  the  presumption  be  repelled  in  the 
manner  mentioned  in  the  preceding  section."  (1  R.  C.  p. 
566,  §  16.  1847-8,  p.  114,  §  9.  C.  V.  1850^  ch.  198,  §  8  ; 
Id.  1860,  §.9.) 

gaests,  as  part  of  the  tayem.  Cam,  t.  Bander*,  5  Leigh  751.  See  Purcell 
T.  Cotn»  14  Gratt  679,  oited  in  ante^  note  5. 

^^  On  conyiotion  of  a  tavern  keeper  upon  an  indictment  for  permitting 
nnlawf nl  gaming  in  hia  taTem,  judgment  cannot  be  rendered  for  reVoca- 
tion  of  defendant's  license,  acquired  since  the  commission  of  the  offence. 
Oww.  V.  Pries,  supra. 

li  These  sections  (§§  6,  7,  8  of  this  chapter)  are  obyionsly  pointed  at  the 
keeper  of  the  honse  alone.  They  make  him  responsible  for  the  offence  of 
unlawful  gaming,  when  committed  by  other  persons  at  the  houses  and 
places  mentioned,  even  though  such  houses  or  places  be  at  the  time  rented 
out,  unless  he  exculpate  himself  in  the  manner  indicated ;  but  they  do  not 
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$  10.  If  a  free  person,  playing  at  any  game,  or  making  a 
-wager^  or  having  share  in  any  stake  or  wager,  or  betting  on 
the  hands  or  sides  of  others  playing  at  any  game,  or  making 
a  wager,  shall  cheat,  or,  by  fraadalent  means,  win  or  ao- 
qoire,  for  himself  or  another,  money  or  other  valuable  thing, 
he  shall  be  confined  in  jail  not  more  than  one  year,  and 
fined  not  less  than  five  times  the  valne  of  the  money  or 
thing  won  or  acquired.  (1  B.  C.  p.  564,  §  9.  Acts  1847-8, 
p.  115,  $  10.    C.  V.  1850,  ch.  198,  §  9 ;  Id.  1860,  §  10.) 

§  11.  If  a  free  person  bet  or  wager  money  or  other  thing, 
over  the  value  of  five  dollars,  on  any  election,  or  appoint- 
ment to  any  ofiice  or  place,  to  be  made  under  the  authority 
of  the  Constitution  and  laws  of  this  State,  or  of  the  United 
States,  he  shall  be  fined  not  exceeding  the  value  of  such 
money  or  other  thing."  (Acts  1847--S,  p.  115,  §  11.  C. 
V.  1850,  ch.  198,  §  10 ;  Id.  1860,  §  11.) 

$  12.  The  buying,  selling,  or  transferring  of  'tickets  or 
chances  in  any  lottery  shall  be  and  the  same  is  hereby  pro- 
hibited. (Acts  1852,  p.  84,  ch.  107,  §  1.)  C.  V.  1860, 
ch.  198,  §  12. 

§  13.  If  a  free  person  shall  set  up  or  promote,  or  be  con- 
^  ■  ■  ■  I  ■  ■■  ■    ■  ■  ■  ■  ■» 

deolaxa  in  what  the  offenoe  of  unlawful  gaming  ooosUts.  That  offenoe, 
iriietber  its  illegality  arises  from  the  character  of  the  game,  or  the  oharao- 
ter  of  the  place  at  which  the  game  is  played,  ia  defined  in  the  preceding 
flections  of  the  chapter.  The  offence  of  playing  at  an  milawfol  game  and 
the  offenoe  of  permitting  sooh  game  to  be  played  by  others,  are  distinct 
and  substantiTe  offences ;  and  they  are  made  the  subject  of  distinct  and 
separate  sections.    Per  Daniel,  J.  in  Pureell  t.  Com.  14  Gratt  688. 

"  This  statute  in  relation  to  betting  on  elections,  is  to  be  oonstnied  as  a 
remedial  statote.    Shumate  v.  Com,  16  Oratt  658. 

A  short  time  before  the  election  of  county  officers  for  A.  to  be  made  in 
Hay,  1858,  if.  sold  to  8.  a  wagon  at  the  price  one  hundred  and  fifty  dollars, 
and  worth  that  sum,  to  be  paid  by  S.  when  K.,  one  of  the  candidates  for 
the  ofiice  of  county  court  derk  at  said  election,  should  be  elected  to  that 
oflloe,  and  not  at  aU,  if  he  was  not  elected ;  and  S.  at  the  time  of  said  sale 
put  up  his  check,  agreeably  ,to  that  understanding ;  and  upon  these  terms 
took  possession  of  the  wagon.  This  is  a  wager  on  the  part  of  both  M .  and 
S.  within  the  meaning  of  the  Code,  ch.  198.  §  10 ;  and  both  parties  are 
liable  to  a  fine  not  exceeding  the  amount  that  either  might  lose.    Ibid. 
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cerned  in  managing  or  drawing  a  lottery  or  raffle  for  money 
or  other  thing  of  valae,  or  knowingly  permit  each  lottery  in 
any  house  under  hia  control,  or  knowingly  permit  money  or 
other  property  to  be  raffled  for'in  such  house,  or  to  be  won 
therein,  by  throwing  or  using  dice,  or  by  any  other  game  of 
chance,  or  knowingly  permit  the  sale  in  such  house  of  any 
chance  or  ticket  in,  or  share  of  a  ticket  ^^  in  a  lottery,  or 
any  writing,  certificate,  bill,  token  or  other  device,  purport- 
ing or  intended  to  guarantee  or  assure  to  any  person,  or  en- 
title him  to  a  prize  or  share  of  or  interest  in  a  prize  to  be 
drawn  in  a  lottery,  or  shall,  for  himself  or  another  person, 
buy,  sell  or  transfer,  or  have  in  his  possession  for  the  pur- 
pose of  sale,  or  with  intent  to  exchange,  negotiate  or  trans- 
fer, or  shall  aid  in  selling,  exchanging,  negotiating  or  trans- 
ferring a  chance  or  ticket  in  or  share  of  a  ticket  in  a  lottery 
or  any  such  writing,  certificate,  bill,  token  or  device,  he 
shall  be  confined  in  jail  not  more  than  one  year,  and  fined 
not  exceeding  five  hundred  dollars.^  Id.  §  2.  (1  B.  C.  p. 
570,  §  27.  Acts  1824-5,  p.  21,  ch.  22 ;  1888-4,  p.  81,  ch. 
69 ;  1847-8,  p.  15,  §  12.  V.  C.  1850,  ch.  198,  §  12-14 ; 
1860,  ch.  198,  §  18.) 

§  14.  All  money  and  things  of  value,  drawn  or  proposed 
to  bo  drawn  by  an  inhabitant  of  this  State,  and  all  money 
or  things  of  value  received  by  such  person,  by  reason  of  his 


i«  A  goarantee,  (or  written  asBorance  or  promise,  whereby  the  warrantor 
binds  himself  that  he  will  pay  the  prize  whioh  may  be^drawn  to  a  oertain 
number  in  a  lottery,)  when  sold  by  the  proprietor  of  a  lottery,  or  a  dnJij 
authorized  agent  of  the  proprietor,  is  strictly  a  lottery  ticket,  although  it  is 
not  written  in  the  usual  form  of  lottery  tickets ;  and  the  sale  of  such  guar- 
antee by  such  proprietor  or  his  agent,  is  forbidden  by  the  act  of  Febraaiy 
11,  1825.    Ses.  Acts  1824-6,  ch.  22,  p.  21.    Com,  t.  Chubb,  6  Band«  TIS. 

If  an  indiyidual  opens  an  ofAce,  and  sells  guarantees  as  a  substitnte  for 
lottery  tickets,  he,  the  yendor,  holding  the  tickets  themselyes  for  the  ben- 
efit  of  the  purchaser,  he  sells  those  things  which  are  substantially  lottery 
tickets,  and  such  sale  is  forbidden  by  the  said  act    Ibid. 

u  The  11th,  12th,  18th  and  14th  sections  of  this  chapter,  as  published  in 
the  Ist  edition,  are  omitted,  being  superseded  by  the  sections  here  inserted. 
0.  V.  1800,  p,  807,  noU. 
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being  the  owner  or  holder  of  a  ticket  or  share  of  a  ticket  in 
any  lottery/ or  pretended  lottery,  contrary  to  this  act,  shall 
be  forfeited  to  the  Commonwealth.  (1  R.  C.  p.  570,  §  27. 
Acts  1847-8,  p.  116,  §  16.  C.  V.  1850,  ch.  198,  §  15.  Id. 
1860,  §  14.) 

Unchartered  banks  and  illegal  circulation. 

§  15.  AU  members  of  any  association  or  company  that 
shall  trade  or  deal  as  a  bank,  or  carry  on  banking,  without 
authority  of  law,  and  their  officers  and  agents  therein,  shall 
be  confined  in  jail  not  more  than  six  months,  and  .fined  not 
less  than  one  hundred  nor  more  than  five  hundred  dollars. 
(Acts  1847-8,  p.  116,  §  17.  C.  V.  1850,  ch.  198,  §  16. 
Id.  1860,  §  15.) 

§  16.  Every  free  person  who,  with  intent  to  create  a  cir- 
culating medium,  shall  issue,  without  authority  of  law,  any 
note  or  other  security,  purporting  that  money  or  other  thing 
of  value  is  payable  by,  or  on  behalf  of,  such  person,  and 
every  officer  and  agent  of  such  person  therein,  shall  be  con- 
fined in  jail  not  more  than  six  months,  and  fined  not  less 
than  one  hundred  nor  more  than  five  hundred  dollars.  (Acts 
1819-20,  p.  9,  ch.  8,  §  1,  2 ;  1838,  p.  80,  ch.  107,  §  1,  4 ; 
1847-8,  p.  116,  §  19.   0.  V.  1850,  ch.  198,  §  17.     Id.  1860, 

§16.) 

§  17.  If  a  free  person  pass  or  receive  in  payment  any  note 
or  security,  issued  in  violation  of  either  of  the  two  preceding 
sections,  he  shall  be  fined  not  less  than  twenty,  nor  more 
than  one  hundred  dollars.  (Acts  1819-20,  p.  9,  ch.  8,  §  1, 
2 ;  1820-21,  p.  86,  ch.  86 ;  1888,  p.  81,  §  4  ;  1847-8,  p. 
117,  §  18,  20.    C.  V.  1850,  ch.  198,  §  18.    Id,  1860,  §  17.) 

$  18.  If  a  free  person  shall  bring  into  this  State,  with  in- 
tent to  put  the  same  in  circulation,  any  bank  note  of  less 
denomination  than  five  dollars,  issued  in  another  State,  or 
shall  pass  or  receive  such  note  in  payment,  he  shall  be  fined 
not  less  than  twenty,  nor  more  than  one  hundred  dollars ; 
but  this  section  shall  not  apply  to  a  non-resident  of  this 
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State,  traveUng  or  temporarily  aojoonung  theran.^'  (Aeta 
1819-20,  p.  10,  §  8;  1847-8,  p.  116,  §  21.  C.  V.  18S0, 
cb.  198,  §  19.    Id.  1860,  §  18.) 

i  19.  lu  every  case  where  a  note  of  leas  denonunation 
than  five  dollars  is  offered  or  issued  as  money,  whetliar  the 
said  note  be  issaed  by  a  bank,  corporation  or  by  individnaK 
the  person,  firm  or  association  of  persons,  corporation  or 
body  politic,  so  offering  or  issuing  such  note,  shall  pay  a 
fine  of  ten  dollars,  to  be  recovered  before  any  justice,  alder- 
man of  a  city,  or  court  in  this  Commonwealth ;  and  every 
person,  whose  name  is  signed  on  the  face  of  such  note,  shall 
be  'deemed  an  issuer,  in  the  meaning  of  this  act.  (Acte 
1853-4,  p.  14,  ch.  11,  §  2.     C.  V.  1860,  ch.  198,  $  19.) 

i  20.  One-half  of  the  fine  or  penalty  recovered  in  any 
case  under  this  act  shall  go  to  the  informer,  and  the  residue 
shall  be  paid  into  the  treasury  of  the  county  or  city  in  which 
the  same  may  be  prosecuted  for :  Provided^  That  in  all  cases 
the  informer  shall  be  a  competent  witness,  and  that  such 
informer  shall  not  be  required  to  testify  to  more  than  the 
denomination  of  such  note.  (Id.  §  8.  0.  V.  1860,  ch. 
198,  §  20.) 

§  21.  Any  person  may  recover,  by  motion  before  a  single 
justice  or  alderman,  or  before  any  court,  from  any  person, 
whose  name  is  on  the  face  of  a  note  of  a  denomination  less 
than  five  dollars,  which  may  be  issued  after  the  passage  of 
this  act,  five  times  the  amount  of  such  note ;  and  such 
recovery  shall  be  in  addition  to  the  fine  herein  before  im- 
posed.    (Id.  i  4.     C.  V.  1860,  ch.  198,  §  21.) 

§  22.  The  penalties  imposed  by  this  act  shall  be  in  addi- 
tion to  penalties  heretofore  imposed,  and  this  ;act  shall  be 
construed  remedially.     (Id.  §  5.  C.  V.  186C,  ch.  198,  $  22.) 

§  23.  This  act  shall  apply  as  well  to  interest  bearing  scrip 


M  It  is  8(»newhat  curioqs  that  <rar  own  oitiieiiB  ahonld  be  poaiilied  for 
paying  to  or  xaoeiTing  from  a  trayeller  that  whioh  ttie  traveUer  amy  law- 
fully pay  to  them.  Snob,  however,  ia  now  the  law.  Bep.  fier.  O.  V.  p. 
980,  note. 
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for  sama  less  than  five  dollars  as  to  notes  of  other  descrip- 
tions.     (Id.  §  6.     0.  V.  1860,  ch,  198,  §  28.)  • 

Previous  sections  remedial ;  aUomejfs  fee  vnder  them. 

§  24.  All  laws  iDr  suppressing  gaming,  lotteries,  unchar* 
tered  banks,  and  Ifce  circalatfon  of  bank  notes  for  less  than 
five  dollars,  shall  be  considered  as  remedial."  (1  B.  C.  p. 
87»,  §  29.  Acts  1847-8,'  p.  116,  §  22.  C.  V.  1860,  ch. 
198,  §20.    Id.  1860,  §  24.) 

§  25.  In  every  case  of  conviction,  for  an  ofience  under 
any  preceding  section  of  this  chapter,  an  attorney's  fee  of 
tm  dollars  shall  be  taxed  in  the  costs.  (1  B.  C.  p.  570,  $ 
26.  Acts  1888,  p.  82,  ch.  307 ;  1841-2,  p.  44,  §  4 ;  1842- 
8,  p.  67,  §  1 ;  1847-8,  p.  117,  §  28.  C.  V.  1850,  ch.  198, 
§  21.    Id.  1860,  §  26.) 

• 
Free  negroes  iUegaUy  in  the  State. 

§  26.  Any  free  person  who  shall  bring  a  free  negro  into 
this  State, -shall  be  confined  in  jail  not  more  than  six  months 
and  fined  not  exceeding  five  hundred  dollars.  This  section 
shall  not  apply  to  a  person  travelling  into,  or  through,  the 
State  with  a  free  negro  as  a  servant,  nor  to  a  master  or  a 
skipper  of  a  vessel  or  a  steamboat,  with  a  free  negro  on 
board,  who  shall  depart  therewith  ;  but  any  such  free  negro 
who  shall  be  found  away  from  such  vessel  or  boat,  or  from 
the  lodgings  of  his  employer,  except  on  the  business,  or 
with  the  written  permission,  of  such  master  or  employer, 
shall  be  punished  with  stripes.  (Acts  1888-4,  p.  78,  §  2,  3 ; 
1847-8,  p.  119,  §  85.  C.  V.  1850,  ch.  198,  §  27.  Id.. 
1860,  §  81.) 


^^  Beme^kJ  statates  are  to  be  oonstiued  libenllyy  so  as  to  suppreea  the 
adsehief  and  adTanoe  the  remedy.  See  Tuck.  Oomu  Book  I,  oh.  2,  p.  15; 
6  Bac.  888;  1  Black.  Com.  Book  1»  p.  87. 

TMb  aeoiion  (f  24,}  applies  to  all  the  pzeoeding  aeotiona  of  this  chapter. 
BhumaU  ▼.  Cam.  15  Oratt.  658. 
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i  27.  No  free  negro  Bball  migrate^'  into  this  State.  If  a 
ffee  negro,  not  authorized  by  law  to  do  so,  come  into  or 
remain  in  this  State,  any  person  may,  and  every  sheriff^ 
sergeant  and  constable  is  required  to,  apprehend  and  carry 
him  before  some  justice  of  the  county  or  eorporation  where 
he  may  be,  who  shall  require  him  to  pay  one  dollar  to  the 
person  apprehending  him,  and  give  bond  in  a  penalty  not 
less  than  one  hundred  dollars,  with  condition  that  he  wU 
leave  the  State  in  ten  days  and  not  return  therein ;  such 
bond  shall  be  returned  by  the  justice  to  the  court  of  his 
county  or  corporation.  If  the  free  negro  fail  to  pay  the  fee 
aforesaid,  or  to  give  such  bond,  he  may,  by  order  of  the 
justice,  be  punished  with  stripes,"  which  may,  by  subsequent 
order  of  a  justice,  be  repeated,  from  time  to  time,  so  long 
as  the  negro  remains  in  the  State ;  but  this  section  shall  not 
apply  to  a  free  negro  driven  by  shipwreck,  or  other  unavoid- 
able necessity,  into  this  State,  who  shall  depart  therefrom 
as  soon  as  be  can,  nor  one  employed  on  a  vessel  or  steam- 
boat, or  as  a  servant,  as  mentioned  in  the  precediug  section, 
if  he  do  not  remain  in  the  State^ionger  than  thirty  days. 
(Acts  1840-41,  p.  83,  ch.  74,  §  5 ;  1847-8,  p.  119,  §  86. 
C.  V.  1850,  ch.  198,  §  28.     Id.  1860,  §  82.) 

^  The  offence  of  a  free  negro  in  ooming  into  the  State  and  remaining 
therein,  in  violation  of  the  27th  section  of  thii  chapter,  ie  a  miademeanoTy 
for  which  he  is  liable  to  be  proseonted  and  pnniflhed  in  the  manner  pro- 
Tided  in  said  section,    liorris  ex  partem  11  Qratt  292. 

Upon  conviction  of  snch  a  misdemeanor  the  party  is  entitled,  as  of  ri^t, 
nnder  the  15th  section  of  ch.  211  of  the  Oode,  to  an  appeal  from  the  jostice's 
decision  to  the  court  of  the  connty  or  corporation  in  which  his  conviction 
was  held.  And  it  is  the  dnty  of  the  justice  to  allow  the  appeal,  if  duly 
applied  for,  and  if  refused  by  him,  the  party  may  have  relief  by  mandamfu 
from  the  cironit  court  If  the  circuit  court  refuse  to  issue  a  mandamtu  in 
such  a  case,  the  party  may  apply  to  the  Supreme  Court  of  Appeals  for  a 
tuperMdsM  or  writ  of  error,  and  hare  the  action  of  the  cironit  court  re- 
viewed and  9orrected  by  that  court.    Ibid. 

^  AU  acts  and  parts  of  acts  imposing  on  negroes  the  penalty  of  'stripes, 
where  the  same  penalty  is  not  imposed  on  white  persons,  are  repealed. 
Acts  1866,  p.  84-5,  ch.  17. 
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CrediUng  Students.     Frauds  by  tobacco  inspectors;  and  on 

election  laws. 

§  28.  If  a  free  persou  so  violate  the  first  section'^  of  chap- 
ter one  hundred  and  forty-two,  as  to  be  liable  to  the  for- 
feiture thereby  declared,  he  shall,  moreover,  be  fined  not 
Tess  than  fifty  nor  more  than  three  hundred  dollars,  and, 
upon  conviction,  he  shall  be  bound  by  the  court  in  a  sum 
not  less  than  five  hundred  dollars,  with  at  least  two  suffi- 
cient sureties,  to  be  of  good  behavior  for  a  year,  and  any 
subsequent  violation  of  the  section  aforesaid  shall  be  held  to 
be  a  forfeiture  of  the  recognizance.  (Acts  1888,  p.  80,  § 
2,  3 ;  1847-8,  p.  130,  §  41.  C.  V.  1850,  ch.  198,  §  34. 
Acts  1850-51,  p.  84,  §  17.     C.  V.  1860,  ch.  198,  §  87. 

§  29.  If  an  inspector  of  tobacco  issue,  or  cause  to  be 
issued,  his  receipt  or  note  for  any  tobacco  not  received  into 
the  warehouse  of  which  he  is  inspector,  or  more  than  one 
receipt  or  note  for  the  same  tobacco,  except  when  authorized 
by  law  to  do  so,  or  re-issue  or  pass  away  a  tobacco  receipt 
or  note,  after  the  delivery  of  the  tobacco  for  which  it  was 
given,  he  shall  be  confined  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years.     (2  R.  C.  p.  157,  §  44.    Acts 


^  The fint  section  of  ch.  142  of  the  Code  of  Vixginia  is  as  follows: 
*'  If  any  money  be  lent  or  adyanoed,  or  any  thing  be  sold  or  let  to  hire 
on  credit,  to  or  for  the  nse  of  any  stndent  or  pnpil,  nnder  twenty-one  yean 
of  age,  at  the  Virginia  MiHtazy  Institatey  Uniyeraity  of  Virginia,  or  any  in- 
OQiporated  college  in  this  State,  without  the  previons  pexmission  in  writing 
of  his  parent  or  guardian,  or  the  authorized  officers  of  suoh  institution, 
nothing  shaU  be  reooyered  therefor,  and  there  shall  moreoyer  be  forfeited 
to  the  institution  twenty  dollars,  and  the  amount  or  yalue  of  such  money 
or  other  thing.  Where  such  selling,  letting,  lending  or  adyandng  is  by  an 
agent,  such  forfeiture  shall  be  by  his  principal,  unless  the  principal  shall 
within  ten  days  after  he  has  knowledge  or  information  of  the  selling,  let- 
ting, lending  or  adyandng,  giye  notice  in  writing  of  the  date,  nature  and 
amount  thereof  to  the  president  or  other  head  of  the  institution,  in  which 
case  the  forfeiture  shall  be  by  the  agent.  This  section  shall  not  apply  to  a 
person  selling  or  letting  in  expectation  of  immediate  payment,  if  he  shall 
within*  ten  days  thereafter  giye  notice  in  writing  of  the  date,  nature  or 
amount  of  the  sale  or  letting  to  suoh  president  or  other  head.*' 
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1847-8,  p.  121,  5  42.     0.  V.  1860,  ch.  198,  $  85.    Id. 
1860,  $  89.) 

$  80.  If  any  free  peraon,  directly  or  indirectly,  give  to  a 
voter,  in  any  election,  any  money,  goods  or  chattels,  under 
an  agreement,  express  or  implied,  that  such  voter  shall  ^ve 
his  vote  for  a  particalar  candidate,  such  person  shall  be 
punished  by  fine  not  less  than  twenty  nor  more  than  one 
hundred  dollars.  And  the  voter  receiving  such  mon^, 
goods  or  chattels  in  pursuance  of  such  agreement,  shall  be 
punished  in  like  manner  with  the  person  giving  the  same. 
(C.  V.  1850,  ch.  198,  §  88.     Id.  1860,  §  40.) 

Importing  convicts  and  slaves. 

§  81.  K  a  master  of  a  vessel  or  other  person,  knowingly, 
import  or  bring  into  this  State,  from  any  place  oat  of  the 
United  States^  any  person  convicted  of  crime,  or  any  slave '^ 
sold  and  transported  beyond  the  limits  of  this  State  for 
crime,  he  shall  be  confined  in  jail  for  three  months,  and  be 
fined  one  hundred  dollars.  (1  Hen.  Stat.  p.  509 ;  12  Hen. 
Stat.  p.  668,  ch.  12.  1  R  C.  p.  68,  ch.  24,  §  1,  2.  C.  V. 
1850,  ch.  198,  §  89.     Id.  1860,  §  41.) 

^  AU  acts  and  parts  of  acts  relating  to  dares  and  slayery,  repealed.   Acts 
1866,  ch.  17,  p.  84-^. 
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CHAPTER    XIX. 

[O.  ▼.  OB.  OOZII.] 

OF  SEABOH  WABBANTS. 


Sao. 

!•>  How,  when  and  for  what  things 
fL}      flMzoh  warrant  to  iaaoe. 
8.    How  warrant  directed;  what  to 
command. 


Sso, 
4. 


What  to  be  done  with  pro- 
perty seized,  nnder  snob 
warrant. 


§  1.  If  there  be  complaint  on  oath/  that  personal  pro- 
perty has  been  stolen,*  embezzled  or  obtained  by  false  pre- 
tencesy  and  that  it  is  believed  to  be  concealed  in  a  particular 
honse,  or  other  place/  the  justice  or  justices  to  whom  com- 

'  The  right  of  the  people  to  be  seonre  in  their  persons,  houses,  papezs, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be  vio- 
lated, and  no  warrants  shall  issue,  but  upon  probable  cause,  supported  by 
oalh  or  affirmation,  and  particularly  describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  sdzed.  Am.  to  Const.  U.  8.  art  4.  See 
2  Hale  118, 150;  2  Wils.  288,  291;  11  State  Tr.  821;  Arohb.  Gr.  Prao.  & 
PL,  8th  edi.,  top  p.  148. 

It  is  not  necessary  for  an  officer,  in  order  to  justify  the  execution  of  a 
aearoh  warrant  from  a  magistrate  having  jurisdiction  over  the  subject,  to 
ahew  that  it  was  founded  on  a  complaint  under  oath,  provided  the  warrant 
itself  contains  an  allegation  of  the  fact  Satufford  v.  NichoU^  18  liass. 
286.  And  it  has  even  been  held,  that  although  the  search  warrant  does  not 
i^qpear  to  have  been  issued  on  oath,  the  officer  is  justified  in  executing  it, 
if  the  subject-matter  be  within  the  magistrate's  jurisdiction.  State  y, 
Mann,  5  IredeU  45. 

s  The  oath  need  not  positively  and  directly  aver  that  the  property  has 
been  stolen ;  EUe  v.  Smithf  1  Dow.  A  B.  97;  or  that  the  offence,  which  is 
the  ground  of  the  application,  has  been  actually  committed.  Mayors  Guide 
to  Mag.  609. 

*  The  place  must  be  particularly  designated,  and  the  property  be  partic- 
ularly described  in  the  warrant,  1  Arohb.  Or*  Prac.  &  Fl.,  7th  edi.,  top  p. 
148-4;  1  Nun.  So  Walah  255;  2  Hale  150 ;  2  Hawk.  ch.  18,  §  10,  17.  Gen- 
eral warrants  to  search  suspected  places,  are  illegal  and  void,  both  by  the 
common  law  and  our  BiU  of  Bights.  2  Hale  118, 150 ;  Va.  Bill  of  Bights, 
§  10.    The  warrant  ought  also  to  name  the  person  in  whose  building  the 
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plaint  is  made,  if  satisfied  that  there  is  reasonable  cause  for 
such  belief,  shall  issne  a  warrant  to  search  such  place  for 
the  property.*  (Acts  1847-8,  p.  160,  ch.  26,  §  1,  2 ;  1866- 
7,  p.  921,  §  1.) 

stolen  propeity  is  snppoced  to  b«.  Btone  t.  Dana,  6  lieto,  98 ;  Caim.  ▼. 
Dana,  2  Id.  829.  A  B&mh  wamnt,  oommanding  ma  oAloer  to  amnh  tha 
premises  of  B,  P.  TneU,  doss  not  aathorise  the  oflloer  io  sesioh  the  prem- 
ises of  Beniamin  P.  TnelL  KntU  y.  WHnk,  6  Blsokf,  249.  If  the  h< 
be  described  ss  the  hoose  of  a  company,  saoh  description  wiU  not 
the  searching  of  the  hoose  of  an  indiTidnal  member  of  the  company.  Bam- 
ftfrd  ▼.  NichoU,  18  Haas.  386.  And  if  the  goods  be  described  in  geneiml 
terms,  as  goods,  wares  and  merchandize,  withont  any  specification  of  their 
character,  quality,  number  or  weight,  or  any  other  droomstance  tending  io 
fji^wgniah  them,  it  is  not  such  a  particijlar  description  as  the  Constitution 
requires.    Ibid. 

Where  the  description  in  the  complaint  was  '*  the  premises  of  Hixam  Ids 
and  Henry  Ide,"  it  was  held  that  the  place  was  not  described  with  sufficient 
particolarity ;  and  that,  althon^  the  complainant  afterwards,  in  his  prayer 
for  process,  prayed  that  process  might  issne  to  sesrch  the  "  houses  and 
buildings'*  of  Hiram  Ide  and  Henry  Ide,  yet  that  this  description  did  not 
aid  the  defendant  in  the  stating  part  of  the  complaint.  Bume$  y.  Tabor^ 
1  Hhode  Island  Bep.  464.  A  warrant  to  search  the  dwelling-house  of  a 
person  will  confer  an  authority  to  search  the  house  in  which  he  dwells,  bat 
not  the  houses  which  he  owns  and  rents  to  other  persons.    Id. 

If  a  search  warrant,  and  the  complaint  on  which  it  is  issued  be  on  the 
same  paper,  and  the  things  to  be  searched  for  be  properly  designated  and 
described  in  the  complaint,  and  the  warrant  direct  the  officer  to  search  for 
the  things  ''mentioned  in  the  abore  complaint,*'  the  process  is  legal  and 
sufficient,  without  any  further  designation  or  description  of  the  things  in 
the  warrant  itself.    C<nn.  t.  Dana,  2  Mete.  829. 

A  warrant  cannot  be  issued  to  search  for  and  seize  goods  charged  to  be 
stolen,  in  the  possession  of  a  person  who  obtained  them  innocently,  wiUi- 
out  any  knowledge  of  their  being  stolen.  A  sale,  however,  of  stolen  goods 
does  not  change  the  property  in  them,  and  they  may  be  reooyered  of  the 
purchaser  by  the  owner  in  a*ciyil  suit.  Ibid;  1  Archb.  Or.  Prao.  &  PI.,  7th 
edL,  top  p.  144,  note. 

^  In  the  execution  of  the  warrant,  the  officer  to  whom  it  is  directed  most 
strictly  observe  its  instructions ;  for  a  warrant  directing  a  search  in  a  par- 
ticular house  only,  will  not  justify  a  search  in  another ;  nor  will  a  warrant 
to  seize  one  kind  of  goodSf^justify  him  in  seizing  another.  Price  v.  Jfei- 
ienger,  2  Bos.  &  Pul.  158 ;  8  Esp.  Bep.  96. 

Where  the  constable,  having  a  warrant  to  search  for  specific  articles 
alleged  to  have  been  stolen,  found  and  took  away  those  and  certain  othen 
supposed  to  be  also  stolen,  but  not  mentioned  in  the  warrant,  and  not  likely 
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§  2.  On  like  complaint^  on  oath,  according  to  the  nature 
of  the  case,  the  justice  or  justices  to  whom  it  is  made,  if 
satisfied  that  there  is  reasonable  cause  therefor,  shall  issue  a 
warrant  to  search  specified  places  for  the  following  things  : 

First,  Counterfeit  or  spurious  coin,  forged  bank  notes  and 
other  instruments  or  writings,  or  any  tools,  machines  or 
materials  for  making  them. 

Secondly,  Any  book  or  other  thing  containing  obscene 
language,  or  any  print,  picture,  figure  or  description,  mani- 
festly tending  to  corrupt  the  morals  of  youth,  and  intended 
to  be  sold,  loaned,  circulated  or  distributed,  or  to  be  intro- 
duced into  a  family,  school,  or  place  of  education. 

Thirdly,  Lottery  tickets,  or  materials  unlawfully  made, 
provided  or  procured  for  drawing  a  lottery. 

Fourthly,  Any  gaming  apparatus  or  implements  used,  or 
kept  and  provided  to  be  used,  in  unlawful  gaming,  or  in 
any  place  resorted  to  for  unlawful  gaming.  Acts  1847-8, 
p.  160-61,  ch.  25,  §  2  ;  1866-7,  p.  921,  §  2.        } 

§  8.  Every  search  warrant  shall  be  directed  to  the  sherift', 
sergeant,  or  a  constable'  of  the  county  or  corporation  in 

to  be  of  use  in  sabstantiatiiig  the  charge  of  stealing  the  goods  that  were 
specified,  it  was  held  that  the  constable  was  a  trespasser.  Bnt  if  the  other 
articles  wonld  be  likely  to  famish  eyidence  of  the  identity  of  the  articles 
actually  stolen  and  mentioned  in  the  warrant,  then  the  officer  wonld  have 
reasonable  ground  for  seizing  them ;  for  he  is  not  necessarily  a  trespasser 
for  seizing  articles  not  mentioned  in  the  warrant,  Oroeier  y.  Cundepy  9 
Dow.  &  By.  224, ;  6  Bam.  A  Cress.  832. 

The  dnty  of  the  officer,  in  ezecating  a  search  warrant,  is  well  and  legally 
discharged,  if,  npon  making  the  seardi  required,  and  finding  goods  corres- 
ponding in  description  with  those  directed  to  be  searched  for,  he  seizes 
such  goods  and  brings  them  with  the  person  whose  premises  he  is  directed 
to  search,  before  a  magistrate,  for  further  proceedings.  The  officer  is  not 
made  the  judge  in  the  last  resort  of  the  identity  of  the  goods  with  those 
stolen.    Detoey^  J.  in  Stone  t.  Danat  5  Metcalf.  98. 

The  officer  who  has  the  warrant  to  execute,  may,  after  the  usual  demand 
and  notification  of  his  business,  if  admission  be  refused,  break  open  the 
outer  door  of  the  house;  and  so  may  boxes,  after  the  keys  have  been  de- 
manded and  refused.  1  Archb.  Gr.  Prac.  ft  PL,  7th  edi.,  146 ;  2  Hale  151 ; 
3  Bos.  &  Pul.  258 ;  Banks  t.  FarwelU  21  Pick.  166;  1  Buss.  Cr.  L.  519. 

*  The  warrant  ought  to  be*  directed  to  a  constable  or  other  public  officer, 
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wUch  the  place  to  be  searched  may  be,  and  shall  commaDd 
him  ^0  search  the  place  designated,  either  in  the  day  or 
night,  and  seize  such  stolen  property,  or  other  things,  and 
bring  the  same  and  the  persons  in  whose  possession  they 
may  be  found,  before  a  jastioe  or  court  having  cogniaance 
of  the  <Me.*  (2  B.  C.  p.  287,  $  10.  Acts  1823-^,  p.  88, 
ch.  85,  §  3  ;  1838-4,  p.  79,  ch.  68,  §  6  ;  1847-8,  p.  161,  § 
8,4;  1866-7,  p.  921,  §  8.) 

{  4.  If  any  search  warrant  be  executed  by  the  seizure  of 
property,  or  of  any  other  of  the  things  aforesaid,  the  same 
shall  be  safely  kept  by  the  direction  of  such  justice  or  cour^ 


and  not  to  a  ptiyate  person,  thon^  it  is  fit  that  the  puty  oomplaiiiing 
should  be  present,  and  assisting,  beoanse  he  wiU  be  able  to  identify  ibB 
property  he  has  lost    2  Hale  150;  11  State  Tr.  8^1. 

*  If,  on  bringing  the  goods,  and  the  person  in  whose  custody  they  vore 
found,  before  the  jostioe,  it  appears  that  the  goods  were  not  stolen,  thej 
are  to  be  restored  to  the  possessor,  and  he  will  be  discharged.  1  Nnn.  k 
Walsh  260.  If  it  appear  that  the  goods  seized  by  the  officer  were  stolen 
they  will  be  disposed  of  as  required  by  the  4th  section  of  this  chapter. 

If  the  party  in  whose  possession  the  stolen  goods  were  found  was  ignor- 
ant of  the  theft,  he  should  be  discharged,  bat  the  justice  should  recognize 
him  to  giye  eridence  against  him  who  stole  them.  If,  howeyer,  it  appear 
that  he  knew  they  were  stolen,  and  that  he  was  not  iiim«Aif  the  thief,  the 
jnstioe  shotild  either  commit  him  or  bind  him  oyer  to  answer  for  the  felony 
in  receiying  stolen  goods,  knowing  them  to  haye  been  stolen.  Mayo's 
Guide  to  Mag.  610.    See  2  Hale  151,  152 ;  1  Nun.  A  Walsh  261. 

The  landlord  of  a  tenant  at  will,  may  peaceably  enter  the  premises,  but 
an  illegal  search  for  stolen  goods,  makes  him  trespasser  cUf  initio.  Faulk- 
ner y.  Aldersotij  Gilm.  221. 

Trespass  will  not  lie  against  a  party  who  has  procured  a  search- warrant 
to  search  for  stolen  goods,  if  the  warrant  be  duly  issued  and  regularly  exe- 
cuted. Beaty  y.  Perkins,  6  Wend.  882,  But  it  seems  that  case  wiU  lie  if 
the  party  procuring  the  warrant  has  no  ground  for  his  proceedings,  and  is 
actuated  by  malicious  motiyes.  Ibid.  See  Plummer  y.  Dennettj  6  GreenL 
421;,  Bell  r.  Clapp,  10  Johns.  268;  Hayden  y.  Shed,  11  Mass,  500;  Tan- 
ner y.  Walker,  6  Gill  k  John.  877;  Morris  y.  ScoU,  21  Wend.  281 ;  cited 
in  1  Archb.  Or.  Prac  k  PI.  7th  edi.  146-7. 

The  proceedings  upon  search  warrants  should  be  strictly  legal,  for  there 
is  not  a  description  of  process  known  to  the  law,  the  execution  of  which  is 
more  distressing  to  the  citizen.  Perhaps  there  is  none  which  excites  such 
intense  feeling  in  consequence  of  its  humiliating  and  degrading  eifect&  1 
Archb.  Or.  Prac.  ft  PL  7th  edi.  147. 
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to  be  used  in  evidence ;  and  as  soon  as  may  be  afterwards, 
sach  stolen  or  embezzled  property  shall  be  restored  to  its 
owner,  and  the  other  things  specified  as  aforesaid,  burnt  or 
otherwise  destroyed,  under  such  durection.  (1847-8,  p. 
161,  ch.  25,  §  5  ;  1866-7,  p.  921,  §  4.) 
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CHAPTER    XX. 

(C.  Y.  CH«  OXC.) 

OF  OFFENCES  AGAINST  THE  SOYEBEIONTT  OF  THE  STATE. 


8m. 
1. 


2. 


TreMon  defined ;  how  proyed 

and  puniflhed. 
Of  miaprision  of  treason. 


Sxa 
8.       Attempting,    or    instigating 

others,  to  establish,  nsniped 

goTemment. 
4.       Conspiring  with  another,  to 

make  insorrection. 


§  1.  Treason^  shall  consist  ouly  in  levying  war  against  the 
State,  pr  adhering  to  its  enemies,  giving  them  aid  and  com- 


1  Treason  against  the  United  States  shall  consist  only  in  levying  war 
against  them  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort 
Const  U.  S.,  art  8,  S  8. 

Treason  is  nndodbtedly  a*oommon  law  oif enoe  in  each  State,  aside  from 
constitational  and  statatory  provisions  (Rup.  v.  Chapman^  1  Dallas  56 ; 
People  V.  Lyneh^  11  Johnson,  549;)  and  is  recognised,  by  the  Federal  Con- 
stitntion,  as  having  a  substantive  and  independent  existence.  Whart.  Abl 
Crim.  Law,  4th  edi.,  §  2766 ;  2  Arohb.  Or.  Prac.  and  PL,  7th  edi.,  893. 

The  oiffence  of  adhering  and  giving  aid  to  the  enemies  of  the  United 
States,  it  is  said,  is  not  treason  against  the  people  of  New  York,  under  tiie 
Constitntion,  and  is  not  cogniasable,  therefore,  in  the  State  court  (JPeopU 
V.  I^neh,  11  Johns,  649.)  So,  on  the  other  hand,  every  interpretative  or 
constructive  levying  war,  however  general,  as  is  maintained  by  Judge 
Tucker,  in  his  valuable  note  on  Treason,  (4  Tucker's  Black.  App.  21)  must 
be  and  remain  an  oifence  against  the  State  unless  the  object  of  levying  war 
be  manifestly  for  some  matter  of  a  geperal  concern  to  the  United  States ; 
and  this, view,  it  is  said,IwaB  adopted  by  the  late  Mr.  Justice  Story,  in 
charging  a  grand  jury  during  the  Bhode  Island  disturbance  in  1842.  It  is 
not  enough,  it  was  maintained,  that  the  oifence  is  of  a  public  nature,  or  of 
a  great  and  general  concern  to  the  citizens  of  the  Conmionwealth;  but  it 
must  be  of  a  general  orjjpublic  nature  and  concern,  as  it  respects  the  United 
States  and  their  jurisdiction,  to  oust  the  State  of  that  exclusive  ri^t  which 
it  enjoyed  before  the  adoption  of  the  Constitution.  Whart  Am.  Cr.  Law, 
4th  edi.,  §  2768. 

Wherever  allegiance  is  due,  there  treason  may  be  C9mmitted.    Allegiance 
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forty  or  establUhiag,  withoat  aathority  of  the  LsgUlatare, 
aay  gDvoraiueiit  withia  its  limits^  separate  from  the  existing 


is  dae  to  a  State,  and  treason  may  be,  therefore,  oommitted  against  the 
State.  Treason  against  the  State  and  treason  against  the  United  States  are 
t6  be  distingoished,  the  one  from  the  other,  by  the  immediate  objects  and 
designs  of  the  conspirators.  If  the  blow  be  aimed  only  at  the  internal  and 
mnnioipal  regulations  or  institutions  of  a  State,  without  any  design  to  dis- 
turb it  in  the  discharge  of  any  of  its  functions  under  the  Oonstitntion  of 
the  United  States,  it  is  treason  against  the  State  only,  though,  if  the  object 
be  to  prevent  it  from  discharging  those  functions,  as  the  election  of  Sena- 
tors, or  electors  of  President  and  the  like,  it  becomes  treason  against  the 
United  States.  Op.  of  Ot.  in  Dorr's  ease,  (Bhode  Island,)  cited  in  2  Archb. 
Cr.  Prac.  and  PL,  7th  edi.,  894 ;  ^Vhart  Am.  Or.  Law,  4ih  edi.,  §  2774. 

In  the  case  of  John  Broaon^  who  was  tried  and  convicted  in  October, 
1859,  in  Virginia,  of  treason  against  that  State,  it  appeared  that  the  pri- 
soner, with  others,  his  confederates,  had  been  plotting  and  preparing  for 
two  yean  to  excite  a  general  insurrection  among  the  slaTes  at  the  South, 
and  to  establish  a  new  goveroment,  based  upon  the  equality  of  the  blacks 
with  the  whites.    He  had  drafted  a  Oonstitntion  and  organized  a  military 
force,  of  which  he  was  the  commander-in-chief.    He  had  lived  for  six 
months,  without  exciting  suspicion,  near  Harper's  Ferry,  in  Virginia,  which 
had  been  selected  as  the  point  for  commencing  the  insurrection,  winning 
even  the  esteem  and  confidence  of  his  neighbors,  yet  collecting,  day  by 
day,  large  quantities  of  arms,  and  making  ready  for  tiie  outbreak.    He  had 
Sharpens  rifles  and  Maynard's  revolvers  for  marksmen,  and  pikes  for  the . 
slaves,  and  had  provided  as  complete  an  equipment,  even  to  entrenching 
tods,  as  any  commander  in  a  regular  campaign.    In  the  night,  crossing  the 
Potomac^  he  seized  the  United  States  Armory  with  many  thousand  stand  of 
arms  and  other  munitions  of  war,  making  prisoners  of  the  workmen,  ofllcers 
and  citizens,  and  taking  poesesnon  of  the  town  of  Harper*s  Ferry.    With 
less  than  half  a  score  of  men  surviving,  he  held  the  armory  for  many  hours, 
refusing,  though  cut  oif  from  all  succor,  and  surrounded  upon  all  sides,  to 
surrender,  and  was  taken  with  sword  in  hand,  overpowered  by  superior 
numbers,  yet  fighting  to  the  last    Archb.  Or.  Prac.  and  PL,  7th  edi.,  896. 

Wilson,  J.,  United  States  District  Judge  for  the  northern  district  of  Ohio, 
in  charging  the  grand  jury  in  relation  to  the  John  Brown  raid  at  Harper's 
Ferry,  said:  ^'If  the  enterprise  had  for  its  sole  object  the  subversion  of 
State  governments,  and  a  conaiequent  breach  of  the  laws  of  Virginia  or 
Maryland  by  means  of  a  servile  insurrection  or  otlierwise,  then,  even  if  the 
plundering  of  the  national  armory  was  resorted  to  by  the  conspirators  for 
the  accomplishment  of  their  object,  the  offence  does  not,  nevertheless, 
come  within  the  definition  of  treason  against  the  United  States;  but  it  is  a 
State  crime,  and  the  offenders  are  only  answerable  before  the  judicial  tri. 
bunals  of  those  States  whose  laws  and  municipal  regulations  they  have 
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goveromenty  or  holding  or  execating,  in  such  usarped  gov- 
emmenty  any  office,  or  professing  allegiance  or  fidelity  to 
it,  or  resisting  the  execution  of  the  laws,  under  color  of  its 
authority ;  and  such  treason,  if  proved  by  the  testimony  of 
two  witnesses  to  the  same  overt  act,'  or  by  confession  in 
court,  shall  be  punished  with  death.  (9  Hen.  Stat.  p.  168, 
eh.  8,  §  1.  1  R.  C.  p.  590, 1,  ch.  162,  §  1,  2.  Acts  1847- 
8,  p.  94,  ch.  2,  §  1,  S.) 

§  2.  If  a  free  person,  knowing  of  any  such  treason,  shall 
not,  as  soon  as  may  be,  give  information  thereof  to  the  Go- 
vernor, or  some  conservator  of  the  peace,  he  shall  be  pun- 
ished by  fine  not  exceeding  one  thousand  dollars,  or  by 


broken.  Hefaoe,  if  your  aetion  is  invoked  in  this  matter,  the  pwpou  of 
the  alleged  oonapiraoy  beoomea  an  important  inquiry.*'  2  Arohb.  Or.  Piac. 
andPL,  Tthedi,  896. 

Treason  against  the  Uniled  States  may  be  committed  by  anyone  resident 
or  sojooming  within  its  territory  and  under  the  protection  of  its  laivs, 
whether  he  be  a  citizen  or  an  alien.  Fost  C  L.  183-5 ;  Hale  59,  60,  62 ; 
1  Hawk.  ch.  17,  §  5;  Kel.  S8 ;  2  Kent  Com.  Lect.  25,  p.  1-15,  26;  Vattel, 
b.  2,  f  101,  102. 

On  this  subject  generally,  see  3  Story  on  the  Ck>Dst.  ch.  39,  p.  667 ;  Seig. 
on  the  Const,  ch.  80 ;  United  SUUes  ▼.  Fries,  C.  C.  April  1800,  Famph. ;  4 
Tacker's  Black.  Com.  App.  21 ;  3  Wils.  Law  Lect.  96-99 ;  Foster  Disc  1  ; 
Burr's  Trial ;  4  Cranch  B.  469  to  508 ;  En^farte  JBoUman,  4  Cranch  126 ; 
^eepublieaY.  CarlUe,  1  Dallas 85;  U,  8,  v.  Vigol,  2  Dallas  246;  m  B.y, 
MUchell,  Id.  348 ;  U.  S,  t.  Prpor,  3  Wash.  C.  C.  B.  234 ;  People  t.  Lffnch, 
1  John.  B  553;  S.  C.  11  John.  B.  549 ;  Cam.  t.  Knapp,  9  Piak.  496;  10 
Pick.  477 ;  1  East  P.  C  37-158 ;  2  Chitty  Cr.  Law  60-102 ;  2  Archb,  Crl 
Prac.  and  PL,  7th  edi.,  882-900;  Whart.  Am.  Cr.  Law,  4th  edi ,  §  2715- 
2777;  DaTis  Cr.  Law  49-61 ;  4  Bh&ok.Com.  73-93;  United  States  t.  JETooM, 
1  Paine's  C.  C.  B.  264 ;  U,  8.  t.  Hanteay,  2  Wallace,  jr.,  139 ;  3  Green- 
leafs  £t. §  237-248. 

'  Although  the  Constitution  of  the  United  States  declares  that  two  wit- 
nesses are  necessary  to  produce  conviction,  it  may  not  be  so  strictly  and 
absolutely  necessary  to  authorize  an  indictment  being  found  a  true  bill.  1 
Burros  Trial  196. 

Both  the  witnesses  must  speak  not  only  to  the  same  species  of  treason, 
but  to  the  same  overt  act  charged  in  the  indictment.  But  whether  the 
overt  act,  constituting  the  treason  is  to  be  proved  by  evidence  of  several 
distinct  facts,  which,  separately  taken,  may  each  appear  innocent,  but  which 
in  the  aggregate  are  treasonable,  it  be  necessary,  that  each  of  the  two  wit- 
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confinement  in  the  penitentiary  not  less  than  three  nor  more 
than  five  years.     (Acts  1847-8,  p.  94,  ch.  2,  §  2.) 

§  3.  If  a  free  person  attempt  to  establish  any  such  usurped 
government,  and  commit  any  overt  act  therefor,  or,  by  'wri- 
ting or  speaking,  endeavor  to  instigate  others  to  establish 
such  government,'  he  shall  be  confined  in  jail  not  exceeding 
twelve  months,  and  fined  not  exceeding  one  thousand  dol- 
lars. (12  lien.  Stat.  p.  41,  ch.  10,  §  1,  2,  3.  1  R.  C.  p. 
591,  §  3.     Acts  1847-8,  p.  94,  §  4.) 

§  4.  If  any  person  shall  conspire  with  another  to  incite 
the  colored  population  of  the  State  to^raake  insurrection, 
by  acts  of  violence  and  war,  against  the  white  population, 
or  to  incite  the  white  population  of  the  State  to  make  in-  .  ^ 
surrection,  by  acts  of  violence  and  war,  against  the  colored  /\ 
population,  he  shall,  whether  such  insurrection  be  made  or 
not,  be  punished  by  confinement  in  the  penitentiary  for  not 
less  than  five  nor  more  than  ten  years.  (Acts  1847-8,  p. 
94,  §  5 ;  1866,  ch.  12,  p.  81-2 ;  C.  V.  1860,  ch  190,  §  4.) 

nesses  should  be  able  to  testify  to  all  the  facts  of  which  the  overt  act  of 
treason  is  composed,  is  a  point  not  known  to  have  been  expressly  decided, 
3  GreenL  Ey.  §  246,  p.  221.  See  1  Greenl.  Ey.  §  235,  255;  Lard  Stafford's 
case,  7  HoweU*s  St.  Tr.  1527;  Foster*s  Disc.  237. 

As  to  all  matters  merely  eollaUral,  and  not  conducing  to  the  proof  of  the 
overt  acts,  they  may  be  proved  as  at  common  law,  by  any  evidence  compe- 
tent in  other  criminal  cases.  Bmith*s  C€ue,  Fost.  Disc.,  p.  242;  1  East's  P. 
G.  130;  1  Greenl.  Ev.  §  235,  255 ;  8  Id.  §  241 ;  Layer's  case,  16  How.  St. 
Tr.  215 ;  United  States  v.  Mitchell,  2  DaU.  348. 

'  If  any  combination,  whether  for  dismembering  the  State  or  establish- 
ing in  any  part  of  it  a  separate  government,  or  for  any  other  purpose,  shaU 
become  so  powerful  as  to  obstruct  in  any  part  of  this  State  the  due  execu- 
tion of  the  laws  thereof,  in  the  ordinary  course  of  proceeding,  the  Governor 
may  call  forth  the  militia,  or  any  part  thereof,  to  suppress  such  combin*- 
nation.    0.  Y.  oh.  17,  §  2. 
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CHAPTER  XXI. 


(C.  Y.  OH,  COX.) 

OF  TAXATION  AND  ALLOWANOE  OP  00ST8. 


8x0. 


7. 


I:} 


Allowance  for  guard  of  a  jail ; 
how  made  and  paid. 

Allowance  for  pnj)rsician  and 
clothing  for  ipnaoner,  and 
pay,  &c>,  of  witneases. 

'When  proaecator  to  pay  wit- 
nesses; whentreaaorytopay 
if  there  be  no  prosecntor. 

Oompensation  to  sheriff  in  cer- 
tain caaea. 

By  whom  and  how  certificate 
of  allowance  to  be  made. 


8x0. 

10.  ^  Whole  coat  of  proeecation  cer- 
^     tifled  and  execution  iasiMd 

11.  )      therefor. 

12.  Olaima  not  presented  in  dae 
^     time  disallowed. 

18.  Fees  of  attorney  for  Common- 
wealth ;  when  not  paid  oat 
of  treasury ;  no  judipient  for 
coats  against  the  Common- 
wealth* 


§  1.  When  ordered  by  the  court  to  do  so,  or  it  is  ia  his 
own  opinion  necessary  for  the  safe  keeping  of  a  prisoner 
under  charge  of,  or  sentence  for  crime,  the  jailor  shall  sum- 
mon a  sufficient  guard,  and  the  circuit  court  of  the  county 
or  corporation,  in  which  the  jail  is,  may  allow  therefor  so 
much  as  it  deems  proper  not  exceeding  one  dollar  a  day 
for  each  man.  (1  R.  C.  p.  605,  §  19.  Acts  1821-2,  p.  11, 
ch.  8,  §  1 ;  1847-8,  p.  156,  §  6  ;  1866-7,  p.  939,  §  1.) 

§  2.  The  said  circuit  court,  before  certifying  any  allow- 
ance, shall  enquire  into  the  condition  of  the  jail ;  if  it  ap- 
pear that  a  guard  was  necessary,  because  of  the  insecurity 
of  the  jail,  it  shall  order  the  allowance  to  be  certified  to  the 
county  or  corporation  court,  and  it  shall  be  chargeable  to 
guch  county  or  town.  But  if  Otherwise,  and  the  guard  was 
necessary,  the  allowance  shall  be  certified  for  payment  out 
of  the  treasury.  (Acts  1849-50,  ch.  9,  §  1,  p.  12 ;  1821- 
2,  id. ;  1822-3,  p.  34,  ch.  30,  §  12  ;  1847-8,  p.  156,  §  7. 
C.  V.  1850,  ch.  210,  §  2  ;  Id.  1860,  §  2  ;  1866-7,  p.  940,  §  2.) 
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§  8.  A  court  may  appoint  a  physician  to  attend  prisoners 
in  its  jail,  and  make  him  a  reasonable  allowance.  It  may 
also,  when  a  person  in  its  jail,  charged  with  or  convicted  of 
any  offence,  is  unable  to  provide  himself  with  sufficient 
clothing,  direct  the  jailor  to  provide  him  clothing,  and  allow 
therefor  not  exceeding  ten  dollars  in  one  year.  Allowances 
under  this^  section,  on  being  pertified  by  such  court,  shall  be 
paid  out  of  the  treasury.  (1  R.  C.  p.  609,  §  34,  85.  Acts 
1820-21,  p.  21,  ch.  15 ;  1847-8,  p.  156,  §  4,  6 ;  1866-7, 
p.  940,  §  8.) 

§  4.  The  thirty-fifth,  thirty- sixth  and  thirty-seventh^  sec- 


^  There  is,  obyiouslj,  a  mistake  in  this  reference  to  the  Ck>de,  oooadoned 
by  the  introduction  of  a  new  section  to  chapter  one  hundred  and  seventy- 
six,  after  it  left  the  hands  of  the  revisors,  to  wit,  the  thirty-fifth  section, 
providing  for  the  perpetuation  of  testimony.  That  section,  of  course,  can 
have  no  application  to  allowances  to  witnesses  for  their  attendance ;  but 
sections  thirty-siz,  thirty-seven  imd  thirty-eight  do  relate  to  this  subject, 
and,  excepting  the  amendment  to  the  thirty-seventh  section,  are  precisely 
the  same  sections  thaC  were  referred  to  by  the  revisors  of  the  Code;  see 
Bep.  Bev.  pp.  868-9,  1080.  On  the  introduction  of  another  section  by  the 
Iiegislature,  the  reference  in  this  place  should  have  been  changed.  The 
mistake  made  in  the  Code  of  1850,  is  continued  in  the  Code  of  1860 ;  the 
reference  in  each  being  to  the  same  sections  of  chapter  176,  the  only  dif- 
ference being  in  the  numeration  of  the  sections.  These  sections,  with  the 
aforesaid  amendment,  read  as  follows: 

§  86.  A  person  attending  as  a  witness,  under  a  summons,  shall  have  fifty 
cents  for  each  day's  attendance,  and  four  cents  per  mile  for  each  mile  be- 
yond ten  miles  necessarily  travelled  to  the  place  of  attendance,  and  the 
same  for  returning,  besides  the  tolls  at  the  bridges  and  f erri^  which  he 
crosses,  or  turnpike  gates  he  may  pass.  On  his  oath,  an  entry  of  the  sum 
he  is  entitled  to,  and  for  what,  and  by  what  party  it  is  to  be  paid,  shall  be 
made,  when  the  attendance  is  before  either  house  or  a  committee  of  the 
General  Assembly,  by  the  clerk  of  such  house  or  commj|tee,  and  in  other 
cases  by  the  derk  of  the  court  in  which  the  case  is,  or  the  person  before 
whom  the  witness  attended.  A  witness  summoned  to  attend  in  several 
cases  may  have  the  entzy  made  against  either  of  the  parties  by  whom  he  is 
summoned ;  but  no  witness  shall  be  allowed  for  his  attendance  in  more 
than  one  case  at  the  same  time.    G.  V.  1860,  ch.  176,  §  86. 

§  87.  The  sum  to  which  a  witness  is  entitled  shall  be  paid  out  of  the 
treasury  in  any  case  of  attendance  before  either  house  or  a  committee  of 
the  (General  Assembly,  and  in  any  other  case  in  which  the  attendance  is  for 
the  Oommonwealth,  except  where  it  is  otherwise  specially  provided.    In  all 
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tioDB  of  chapter  one  hundred  and  aeventy-dx,  shall  apply  to 
a  person  attending  as  a  witnesBy  under  a  recognizance  or 
Bummons  in  a  criminal  case,  as  well  as  to  a  person  attaidiDg 
under  a  summons  in  a  civil  case  ;  excq>t  that,  in  a  criminal 
case,  a  witness,  who  travels  over  fifty  miles  to  the  place  of 
attendance,  shall  have  for  each  day's  attendance  one  dollar 
instead  of  fifty  cents,  and  a  pe^on  residing  out  of  this  State, 
who  attends  a  court  therein  as  a  witness,  shall  be  allowed  by 
said  court  a  proper  compensation  for  attendance  and  travel 
to  and  from  the  place  of  his  abode — ^the  amount  of  the  same 
to  be  fixed  by  the  said  court.  (Acts  1857-8,  ch.  49,  p.  47). 
1  R.  C.  p.  608,  §83.  Acts  1888,  p.  69,  ch.  86  ;  1847-8,  p. 
157,  §  8,  9,  10.     C.  V.  ch.  210,  §  4 ;  1866-7,  p.  940,  §  4. 

§  5.  The  sum  to  which  a  witness  is  entitled  who  attends 
for  the  Commonwealth,  and  any  other  legal  charges  incur- 
red in  a  case  wherein  there  is  a  prosecutor,  shall  be  paid  by 
such  prosecutor*  as  if  he  were  plaintiff  in  the  case,  unless 

' -  _      -  _  _  ^^^ . ... 

other  cases  it  ahaU  be  paid  by  the  party  for  whom  the  gnzmnons  iasaed.  The 
payment  ahaU  be  on  a  oertifioate'of  the  person  reqtiired  by  the  preceding  sec- 
tion to  make  the  entry.  The  certificate  shall  express  by  letters  and  not  by 
flgores,  the  separate  amounts  to  which  the  witness  is  entitled  for  his  attend- 
ance, travelling,  and  tolls  and  ferriages  which  he  may  have  to  pay,  and  the 
aggregate  thereof.  No  clerk  or  other  person  authorized  to  make  such  en- 
try, or  give  such  certificate,  shall  become  interested  by  purchase  in  any 
claim  payable  out  of  the  public  treasury,  which  by  law  he  is  authorized  to 
certify  And  it  shall  be  the  duty  of  such  derk,  iipmediately  after  the  ex- 
piration of  sixty  days  from  the  adjournment  of  any  courts  to  make  out  a 
list  of  aU  entries  made  on  behalf  of  witnesses  attending  for  the  Common* 
wealth,  and  certify  such  list  to  the  Auditor  of  Public  Accounts.  Any  dis- 
pute (before  or  after  issuing  the  certifiate)  between  the  witness  and  the 
party  against  whom  his  claim  is  made,  as  to  its  justice  or  amoimt,  may,  when 
the  ca£e  is  in  a  ognrt  or  before  a  justice,  be  determined  by  such  court  or 
justioa.    Id,  §  S7.    Acts  1857-8,  ch.  50,  p.  47, 

§  88.  The  court  or  justice  may  restrict  the  taxation  in  the  costs  of  wit- 
neases,  to  so  many  as  it  may  deem  just.  No  entry  for  a  witness  shall  be 
made  against  a  party  reooyering  costs,  after  execution  has  issued  for  such 
party ;  and  in  no  case  shall  there  be  an  entzy  of  a  witness  for  attendance 
at  a  term,  after  sixty  days  from  the  end  of  such  tenn,  0.  V.  160,  ch,  176, 
§88. 

0  In  a  prosecution  for  a  misdemeanor  at  the  instance  of  a  yoluntary  pnH 
secutor,  the  defendant  files  a  plea  in  abatement,  that  one  of  the  grand 
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there  be  a  jadgment  against  the  defendant,  in  which  case 
the  same  shall  be  taxed  in  the  costs,  and  paid  to  the  per- 
sons entitled  thereto,  by  the  sheriff  or  officer  who  may  re- 
ceive the  same.  (Acts  1822>3,  p.  12,  ch  9,  §  6  ;  1847-8, 
p.  168,  §  22 ;  1866-7,  p.  940,  §  5.) 

§  6.  Payment  shall  not  be  made  out  of  the  treasury,  to  a 
witness  attending  for  the  Commonwealth  in  any  prosecution 
for  a  misdemeanor,  unless  it  appears  that  the  sum  to  which 
the  witness  is  entitled  cannot  be  obtained,  if  it  be  a  case 
wherein  there  is  a  prosecutor  and  the  defendant  is  convicted, 
by  reason  of  the  inijolvency  of  the  defendant,  or  if  it  be  a 
case  in  which  tbere  is  no  prosecutor,  by  reason  of  the  ac- 
quittal or  insolvency  of  the  defendant  or  other  cause.  (Acts 
182a-3,  p.  12,  §  56;  1847-8,  p.  158,  §  5,  6 ;  1866-7,  p.  940, 
§6.) 

§  7.  A  sheriff  or  other  officer,  for  travelling  out  of  his 
county  or  corporation  to  execute  process  in  a  criminal  case, 
and  doing  any  act  in  the  service  thereof,  for  which  no  other 
compensation  is  provided,  shall  receive  therefor,  out  of  the 
treasury,  such  compensation  as  the  court  from  which  the 
process  issued,  may  certify  to  bo  reasonable.  When,  in  a 
criminal  case  an  officer  renders  any  other  service,  for  which 
no  specific  compensation  is  provided,  the  court  in  which  such 
case  may  be,  may  allow  therefor  what  it  deems  reasonable, 
and  such  allowance  shall  be  paid  out  of  the  treasuiy.  This 
section  shall  not  prevent  any  payment  under  the  fourteenth 
section  of  chapter  forty-five,'  which  could  have  been  made 
if  this  section  had  not  been  enacted.  (1  R.  C.  p.  605,  §  18. 
Acts  1847-8,  p.  158,  §  23  ;  1866-7,  p.  940,  §  7.) 


jnzoni  who  found  the  indioiment  was  not  a  freeholder ;  and  the  iasae  made 
up  on  that  plea  is  found  for  the  defendant,  and  the  indictment  quashed: 
SMf  the  oonrt  should  give  jadgment  for  the  oosts  against  the  prosecutor. 
Cbm.  T.  Bt.  Clair,  1  Grat  556. 

3  The  fourteenth  section  of  chapter  forty-fiye  proTides,  inler  alia,  that 
for  services  rendered  or  expenses  incurred  in  the  arrest  of  a  criminal,  or 
about  a  criminal  prosecution  for  which  no  particular  provision  is  made  by 
law,  but  which  cannot  be  allowed  by  the  First  Auditor  under  the  two  pre- 
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§  8.  The  certificate  required  by  the  thirty-first  section  of 
chapter  one  hundred  and  eighty-four^  shall,  when  the  pay- 
ment is  to  be  to  a  cleric,  be  firom  the  court  whereof  he  is  clerk, 
and  when  it  is  to  be  to  a  sherifiT  or  other  officer,  be  from  the 
court  in  which  the  prosecution  is,  or  to  which  a  justice  shall 
certify  as  hereinafter  mentioned.  Any  other  expense  incident 
to  a  proceeding  in  a  criminal  case,  which  is  payable  out  d 
the  treasury,  otherwise  than  under  the  preceding  section,  or 
under  the  fourteenth  section  of  chq>ter  forty-five,  shall  be 
certified  by  such  last-mentioned  court,  where  it  is  not  other- 
wise provided.  With  the  certificate  of  allowance  there  shall 
be  transmitted,  to  the  Auditor  of  Public  Accounts,  the 
vouchers  on  which  it  is  made.  (1  B.  C.  p.  260,  §  77 ;  p. 
605,  §  17 ;  p.  607,  §  82.  Acts  1821-2,  p.  11.  §  2 ;  1825-6, 
p.  22,  ch.  21 ;  1886-7,  p.  41,  ch.  65  ;  1840-41,  p.  74,  ch. 
68,  §  1 ;  1841-2,  p.  52,  ch.  90,  §  1 ;  1847-8,  p.  156,  §  2,  3, 
4  ;  1866-7,  p.  941,  §  8.) 

§  9.  The  entry  of  such  certificate  of  allowance  shall  state 
how  much  thereof  is  on  account  of  each  person  prosecuted. 
(Acts  1824-5,  p.  16,  ch.  11,  §  1 ;  1847-8,  p.  157,  §  13 ; 
1866-7,  p.  941,  §9.) 

§  10.  A  justice  before  whom  there  is  any  proceeding  in  a 
criminal  case,  shall  certify  to  the  clerk  of  the  court  of  his 
county  or  corporation  ;  and  a  judge  or  court  before  whom 
there  is,  in  a  criminal  case,  any  proceeding  preliminary  to 
conviction  in  another  court,  upon  receiving  information  of 


ceding  seotions  of  the  same  chapter,  because  not  presented  within  the  time 
prescribed,  it  shall  be  lawful  for  the  First  Anditor,  within  three  years  after 
the  claim  might  have  been  presented,  if  he  be  of  opinion  that  sach  claim 
ought  to  be  paid,  to  lay  the  same  before  the  Ooyemor,  and  so  much  there- 
of shall  be  paid  as  the  Goyemor  may  direct. 

4  The  reference  here  shonld  hare  been  to  the  thirtieth^  not  the  iMrty- 
first  section  of  chapter  184.  This  will  plainly  appear  by  comparing  the 
section  referred  to  in  the  Code  of  1860  with  the  thirtieth  sec.  of  chap.  184, 
as  given  in  the  Code  of  1860,  which  will  be  fonnd  to  be  the  sama.  It  autho- 
rizes payment  "out  of  the  treasury  to  clerks,  sheriifs,  sergeants,  coroners 
and  constables,  after  the  same,"  that  is,  their  claims,  "are  duly  oertifled  to 
the  Auditor  of  Public  Accounts."    See  2  HattheVs  Dig.  p.  147,  §  26. 
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the  convictioDy  from  the  clerk  of  the  court  wherein  it  is^ 
shall  certify  to  sach  clerk  all  the  expenses  incident  to  such 
proceeding  which  are  payable  out  of  the  treasury.  (Acts 
1824-5,  Id.;  1841-2,  p.  49,  ch.  86,  §  2;  1847-8  ;  p  128,  § 
8 ;  p.  167,  §  13, 14  ;  1866-7,  p.  941,  §  10.) 

§  11.  In  every  criminal  case^  theclerk  of  the  court  in  which 
the  accused  is  convicted,  or  if  the  conviction  be  before  a 
justice,  the  clerk,  to  which  the  justice  certifies  as  aforesaid, 
shall,  as  soon  as  may  be,  make  up  a  statement  of  all  the  ex- 
penses incident  to  the  prosecution,'  including  such  as  are 
certified  under  the  preceding  s^tion,  and  execution^  for  the 
amount  of  such  expenses  shall  be  issued  and  proceeded 

fi  This  proTision  was  adopted  from  that  of  the  act  of  1819,  (1  Bey.  Code, 
1819,  p.  -608,  §  81,}  amended  bj  the  act  of  March  11,  1882,  (Sess.  Acts,  p. 
49,  §  2,)  and  re-enacted  at  the  revisal  of  the  Criminal  Code  in  1848,  chap. 
23,  §  12,  (Sess.  Acts,  1847-8|  p.  157).  The  costs  and  expenses  for  which  the 
oonyict's  estate  was  thus  made  liable,  were  those  with  which  the  Common- 
wealth was  chargeable,  snoh  as  jail  fees,  chai;ges  for  dieting,  guards  and 
txwDflportation  accming  before  conviction,  compensation  to  witnesses  and 
jmors,  fees  to  constables  for  arresting  accosed  and  sommoning  witnesses, 
but  not  fees  to  the  officers  of  either  court,  the  attorney  for  the  Common- 
wealth, the  clerk  and  the  aheriff.  Lee,  J.  in  AngUa,  dke,  y.  Com,  14  Gratt. 
704-6. 

A  person  convicted  and  sentenced  for  a  felony  is  afterwards  pardoned  by 
the  Exeoatiye,  releasing  him  from  all  pains,  penalties  and  forfeitures  in- 
onrred  by  the  conviction  and  sentence.  Previous  to  the  pardon,  an  execu- 
tion had  been  issued  for  the  costs  incurred  in  his  prosecution  by  ihe  Com- 
monwealth :  Eeld,  that  the  pardon  did  not  release  him  from  these  costs. 
8.  C.  10  Gratt  696. 

The  statute  only  subjects  the  prisoner  for  such  costs  as  the  Commonwealth 
is  bound  to  pay,  and,  therefore,  does  not  embrace  the  fees  of  the  derlos, 
sheriifs  or  attorneys  for  the  Commonwealtlu    Ibid. 

A  prisoner  convicted  for  a  felony,  and  obtaining  a  writ  of  error  to  the 
Court  of  Appeals,  where  the  judgment  is  affirmed,  is  not  responsible  for 
the  fees  of  the  derk  or  the  Attorney  General.  Finch  v.  Com,,  14  Gratt. 
•  648. 

6  The  common  law  writ  of  capias  pro  fine  ia  unrepealed,  and  may  be 
used  by  the  Commonwealth.     Com.  v.  Webster,  8  Gratt  70^. 

Where  there  is  a  judgment  in  favor  of  the  Conmionwealth  for  a  fine  and 
costs  of  prosecution,  the  writ  may  issue  for  the  fine  and  ihe  costs ;  but 
where  the  judgment  is  for  costs  without  a  fine,  the  writ  is  not  a  proper  pro- 
cess to  enforce  the  judgment.    Ibid. 
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with ;  and  chapter  forty-three^  shall  apply  thereto,  in  like 
manner  as  if,  on  the  day  of  completing  said  statement,  there 
was  a  judgment,  in  such  court,  in  favor  of  the  Common- 
wealth against  the  accused  for  the  said  amount  as  a  fine. 
(1  R  C.  p.  608,  §  81.  Acts  1824-5,  p.  16,  §  1, 2, 4  ;  1841-2, 
p.  49,  §  2;  1847-8,  p.  157,  §  11, 12, 16;  1866-7,  p.  941,  §11.) 

§  12.  If,  by  reason  of  the  failare  of  a  person  to  present 
his  claim  in  due  time,  a  sum  be  not  included  in  such  execu- 
tion, which  would  have  been  included,  if  so  presented,  such 
claim,  unless  there  be  good  cause  for  the  failure,  shall  be 
disallowed.  (Acts  1824-5,  p.  17,  §  4  ;  1847-8,  p.  167,  § 
15;  1866-7,  p.  941,  §  12.) 

§  13.  No  fee  to  any  attorney  for  the  Commonwealth  shall 
be  payable  out  of  the  treasury,  unless  it  be  expressly  pro- 
vided.' And  in  no  case  shall  there  be  judgment  for  costs 
against  the  Commonwealth.  C.  V.  1860,  ch.  210,  p.  844, 
§  18.    Acts  1866-7,  p.  941,  §  13. 

f  See  G.  V.  ch.  48,  on  the  "Mode  of  reooyering  fines  and  enforcing  pay- 
ment into  the  tieanozy  of  the  Commonwealth's  part,**  p.  227;  2  Ifiatthew's 
Dig.  oh.  14,  p.  194-199.    • 

8  See  C.  V.  1860,  p.  769,  §  16 ;  2  Matthew's  Dig.  p.  157,  §  16. 
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^  1.  Trials  for  felony  shall  be  in  a  county  or  corporation 
court,  and  may  be  at  any  term  thereof,  except  that  a  person 
to  be  tried  for  rape,  anson,  malicious  shooting,  cutting, 
stabbing  or  wounding,  with  intent  to  maim,  disfigure,  dis- 
able or  kill ;  for  forgery,  or  uttering  as  true  forged  paper ; 
for  passing  counterfeit  money,  or  for  a  felony  which  may  be 
punishable  with  death,  may,  upon  his  arraignment  in  the 

*  ii  It  ^9  ^9  ^9  1-^9  25,  26  of  this  chapter,  amended  and  re-enacted.    See 
Addenda,  post  p.  880. 
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county  or  corporation  court,  demand  to  be  tried  id  the  cir- 
cuit court  having  jurisdiction  of  the  said  county  or  corpora- 
tion ;  but  no  such  demand  shall  be  allowed  in  any  corpora- 
tion or  hustings  court  held  by  a  judge,  and  in  which,  by 
especial  statute,  capital  felonies  may  now  be  tried.     Upon 
such  demand,  the  accused  shall  be  remanded  for  trial  in  the 
said  circuit  court,  and  all  the  material  witnesses  desired  for 
the  prosecution  or  the  defence  shall  be  recognized  for  their 
attendance;  at  such  trial.     When  a  person  is  remanded  as 
aforesaid*  by  a  county  or  corporation  court,  the  clerk  thereof 
shall  certify  and  transmit  to  the  clerk  of  the  court  ii^  which 
he  is  to  be  tried,  a  record  of  the  proceedings  had  in  the 
said  county  or  corporation  court,  in  relation  to  the  prosecu- 
tion, and  copies  of  the  indictment  or  other  accusation,  and 
of  all  recognizances  and  other  papers  connected  with  the 
case ;  such  copies  shall  be  used  with  the  same  effect  as  the 
originals.     If  the  accused  be  remanded  for  trial  in  a  court 
whose  jail  is  not  the  jail  of  the  court  remanding  him,  the 
latter  court,  by  its  order,  or  if  it  fail,  any  two  justices  of  the 
county  or  corporation,  by  their  warrant,  shall  direct  the  offi- 
cer of  such  court  to  (and  he  shall)  remove  the  prisoner  to 
the  jail  of  the  court  in  which  he  is  to  be  tried,  and  the 
jailor  thereof  shall  receive  and  keep  him  safely  until  dis- 
charged by  law.     The  clerk  of  the  county  or  corporation 
court  shall,  as  soon  as  may  be,  issue  a  venire  facias^  di- 
rected to  the  officer  of  the  court  in  which  the  trial  is  to  be, 
requiring  him  to  summon  jurors  for  such  trial.     (1  R.  C. 
p.  223,  §  20.     Acts  1847-8,  p.  158,  §  50.     C.  V.  ch.  208, 
^s  1.     Acts  1866-7,  p.  931,  §  1.) 

§  2.  When  an  indictment  is  found  or  other  accusation 
filed  against  a  person  for  felony,  in  a  court  wherein  he  may 
be  tried,  the  accused,  if  in  custody,  or  if  he  appear  accord- 
ing to  his  recognizance,  shall,  unless  good  cause  be  shown 
for  a  continuance,  be  arraigned^  and  tried  at  the  same  term. 


1  The^term  arraignment  signifles  the  calling  the  defendant  to  the  bar  of 
the  court,  to  answer  the  accnsation  contained  in  the  indictment.     2  Hale 
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He  shall  be  allowed  counsel,  if  be  desire  it,  to  assist  him  in 
his  defence ;  and  a  copy  of  the  indictment  or  accusation,  and 

216;  4  BUl  Com.  822.  It  oonsists  of  three  parts :  Ist,  calling  the  prisoner 
to  the  bar  by  his  name,  and  commanding  him  to  hold  np  hi?  hand ;  2ndly, 
reading  the  indictment  to  him  in  English  that  he  may  nndarstand  the 
charge;  and  8dly,  demanding  of  him  whether  he  is  guilty  or  not  goilty. 
2  Hale  219. 

The  first  of  these  ceremonies  is  intended  the  more  completely  to  identify 
the  prisoner  as  the  person  named  in  the  indictment,  because,  by  holding  np 
his  hand  when  his  name  is  called,  he  acknowledges  himself  to  be  properly 
described  nnder  that  appellation.  Bnt  this  ceremony  is  not  absolutely  ne- 
oessaiy,  for  if  the  prisoner  obstinately  refuse  to  hold  up  his  hand,  the  same 
purpose  is  answered  by  any  admission  that  he  is  the  person  intended.  2 
Hale  219;  4  Bla.  Com.  823;  Hawk.  b.  2,  eh.  28,  §  2;  1  Arohb.  Gr.  Prac  ft 
PL,  7th  edi.,  top  p.  350.  no.  1.  ^ 

The  accused  being  set  to  the  bar  in  custody  of  the  jailor,  the  derk  calls 
him  by  name,  and  tells  him,  if  sitting,  to  stand  up.  He  then  proceeds  with 
the  arraignment,  thus : 

'*Tou  stand  indicted  by  the  name  of  A.  B.,  (IcUe  of,  dtc,)  for  that,  you, 

on  the ,  (Ac,  m  in  the  indictment,  to  the  end,  except  that  ii  i$  ad- 

dreeeed  to  the  prieoner  in  the  second  pereon,  and  that  the  second  and  sub' 
seqaeat  counts  are  stated  shortly) :  How  say  you  ?  Are  you  guilty  of  the 
felony  (or  of  the  offenee%  whereof  you  stand  indicted,  or  not  guilty  V*  1 
Arch.  Gr.  Prac  &  PL,  7th  edi.,  top  p.  350;  8  Bob.  Prac.  (old  edi)  115. 

In  erery  case  in  which  it  is  proper  for  the  prisoner  to  appear  in  person, 
there  should  be  an  entry  of  the  arraignment.  It  is  the  record  of  the  de- 
fendant's appearance.  See  op.  of  Oibson^  J.,  in  Jacobs  y.  Com,,  5  8erg. 
A  Bawle  816.  The  omitting  an  arraignment  will  be  sufficient  ground  for 
rerersing  the  judgment.    Potoett  y.  U.  8.,  1  Morris  17. 

After  the  prisoner  has  been  arraigned  and  pleaded  '^ot  guilty,*'  the  derk 
then  says  to  the  prisoner : 

''A.  B.  The  venire  are  now  to  be  called,  out  of  which  a  jury  of  twelve 
lawful  men  are  to  be  taken,  to  pass  between  the  Commonwealth  and  you, 
upon  the  charges  of  which  you  stand  indicted.    For  cause  shewn  by  you, 
yon  may  at  this  time  challenge  the  whole  array  of  the  wnire  which  has 
been  summoned;  or  for  cause  shewn  by  you,  you  may  challenge  each  of 
the  wnire;  and  when  a  i>enircot  twenty-four  lawful  men  has  been  obtain- 
ed,  you  will  haye  no  ri^t  tb  peremptory  challenge  to  any  of  them,  but  you 
will  be  at  liberty  to  strike  eight  of  them  from  the  panel,  and  out  of  the  re- 
maining sixteen  twelye  will  be  selected,  by  lot,  to  pass  between  the  Gom- 
monweaUh  and  you.    After  the  jurors  are  sworn  on  the  jury,  no  exception 
will  be  allowed  against  any  juror  on  account  of  his  age  or  other  legal  dis- 
ability, unless  by  leaye  of  the  court"    See  post  §  9,  of  this  chapter. 
Acto  1852-8,  eh.  27,  §  24. 
On  a  joint  indictment,  the  derk  arraigns  the  prisoners  together,  and 
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of  the  list  of  jurors  summoDed  for  his  trial,  shall  be  fur- 
nished him  without  fee,  upon  his  request,  at  any  time  be- 
fore conviction.  (1  R..C.  p.  607,  i  24,  27.  Acts  1845-6, 
p.  63,  §  2  ;  1847-8,  p.  148,  ch.  21,  §  1,  8,  6 ;  1866-7,  p. 
982,  §  2.) 

§  8.  Any  person  tried  for  felony  shall  be  personally  pre- 
sent' during  the  trial.  If,  when  arraigned,  he  will  not  plead 
or  answer,'  and  do  not  confess  his  guilt,  the  court  shall  have 

when  lie  hee  leed  the  indictment,  aaka  eeoh  of  them  sepantel j  wheOier  he 
is  guilty  or  not  After  they  hATe  pleeded  not  gniltj,  the  oledE  MikB  ttem 
whether  fliey  ere  willing  to  be  tried  toggether  by  the  nme  Jiny  ?  If  they 
enewer  yes,  he  eaye  to  them :  *'A.  B.  and  0.  D.,  the  venire  who  are  now,"* 
Ac,  (m  in  other  oaa^).  If  they  answer  no,  the  conrt  wiU  hsTe  to  decide 
whether  flie  priaoners  may  be  aeTerally  tried.  8  Bob.  Piao.  (old  edi)  150, 
151.    But  see  pott,  §  14,  not^(24.) 

Two  priaonera  may  be  arraigned  together.  This  does  not  prerent  their 
pleading  separately,  and  electing  to  be  tried  separately.  WhUehead  t.  OmiL, 
19  Oratt  640. 

t  In  a  prosecntion  for  felony,  the  accused  mnst  be  arraigned  and  plead 
in  penany  and  in  aU  the  sabseqnent  proceedings  he  most  appear  in  pereon^ 
not  by  attorney ;  and  saoh  appearance  in  person  mnst  be  shewn  by  the  re- 
cord. Sperryr,  (km.  9  Leigh  628.  See  also,  1  Ghitty's  Or.  Law,  414; 
PerHne'  eaes,  1  Wend.  91 ;  8  Bob.  Pr.  (old  edi.)  267;  2  Bennett  A  Heard. 
Lead.  Cr.  Gas.  449.  It  is  a  right  which  he  cannot  waire,  to  be  present 
from  the  arraignment  to  the  verdict.    Jaekeon  t.  Com.  19  Gratt.  656. 

A  verdict  having  been  found  against  a  prisoner,  he  moves  the  conrt  to  set 
it  aside  as  contrary  to  evidence ;  which  motion  is  on  another  day  overruled. 
On  the  day  when  the  motion  is  made,  and  also  when  it  is  ovezroled,  the  re- 
cord states  that  the  prisoner  appeared  by  attorney ;  and  there  is  nothing  in 
the  record  to  shew  that  he  was  present.  This  is  error.  Hooker  v.  Cbm., 
13  Gratt.  763. 

In  no  case  whatever,  except  where  some  statute  hath  otherwise  directed, 
can  judgment  of  imprisonment  or  any  other  corporeal  punishment  be  ren- 
dered, mdeas  the  defendant  be  present  in  court.  Orump*s  ease,  1  Va.  Gas. 
192 ;  WinehelVs  com,  7  Oow.  525 ;  Queen  v.  Templeman,  1  Balk.  B«  55 ; 
Duke^s  eaeet  Id.  400 ;  Pifer^s  cctM^  14  Gratt.  7lS.  And  the  record  should 
distinctly  and  positively  show  that  the  defendant  was  present  when  sen- 
tence was  pronounced,  or  the  same  will  be  reversed  on  writ  of  error. 
Hamilton  v.  Com,y  4  Harris  129 ;  Dunn  v.  Com,^  6  Barr  384 ;  S&agge  v. 
The  State,  8  Smedes  A  Marshall  722 ;  The  State  v.  MaUhewe,  20  Minouri 
55 ;  SajfordY,  The  People,  1  Parker  474 ;  Kelly  v.  The  State,  8  Smedes  A 
MaTshall  518 ;  2  Bexmett  A  Heard  Lead.  Or.  Oas.  451. 

3  A  person  may  demur,  and  if  a  demurrer  is  decided  against  him,  plead 
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the  plea  of  not  guilty  entered,  and  the  trial  shall  proceed  as 
if  the  accused  had  put  in  that  plea.  (1  R.  C.  p.  609,  §  88. 
Acts  1847-8,  p.  148,  §  2,  4  ;  1866-7,  p.  932,  §  3.) 

Of  the  jur}/9  in  criminal  cases. 

§  4.  In  a  case  of  felony,  in  which  a  writ  of  venire  facias  is 
necessary,  the  writ  shall  command  the  officer  charged  with  its 
execution  to  summon  twenty-four  persons,  freeholders*  of  his 
county*  or  corporation,  residing  remote  from  the  place  where 
the  ofience  is  charged  to  have  heen  commttted,^and  qualified 
in  other  respects'  to  serve  as  jurors,  to  attend  the  court 

over  to  the  felony,  R,  ▼.  PhelpSt  dftc,  1  Car.  &  Marsh.  180 ;  41  Eng.  Com. 
Law  Bep.  108.  The  words  plead  or  anstoer,  used  in  the  act  of  1847-8,  are 
deemed  sofBkiient  to  reserve  to  the  prisoner  the  right  of  demurring  or  mov- 
ing to  qoash.    Bep.  Bey.  C.  V.  p.  1017. 

4  In  the  trial  for  a  capital  felony,  it  is  not  necessary  that  it  should  be  ex- 
pressly stated  in  the  record  that  the  petty  jnrors  were  freeholders.  C<mi. 
Y.  Stephen,  4  Leigh  679. 

Motion  in  arrest  of  judgment  because  several  of  the  petty  jury  were  not 
freeholders;  this  being  matter  of  fact  not  appearing  in  the  record,  is  not 
a  good  reason  for  arresting  jndgment.    Ibid. 

It  is  a  good  objection  to  a  jnror  in  a  case  of  felony  that  he  is  not  a  free- 
holder. IhiDdy  V.  C<ym,<t  9  Gratt.  727.  **It  seems  obviously  to  have  been 
intended  by  the  Legislature  that  all  the  persons  composing  the  panel  of 
twenty-four  jurors,  whether  summoned  under  the  4th,  9th,  or  10th  sections 
(C.  V.  ch,  208),  should  be  freeholders,  as  well  as  qualified  in  other  respects.'* 
Per  Moneurej  J,  in  S.  C.  73G. 

0  A  juror  in  a  criminal  case,  must  be  a  freeholder  in  the  county  to  the 
officer  of  which  the  venire  facias  is  directed*    DayY,  Com,  8  Gratt.  629. 

e  The  act,  Sess.  acts  1866-67,  ch.  208,  §  4,  p.  982,  directs  that  the  writ  of 
venire  facias  shall  command  the  officer  charged  with  its  execution,  to  sum- 
mon twenty-four  freeholders  of  his  county  or  corporation,  **  residing  remote 
from  the  place  where  the  o£fence  is  charged  to  have  been  committed." 
This  direction  is  mandatory,  and  the  writ  is  defective  and  should  be  quashed 
if  it  is  omitted.  And  it  is  not  in  violation  of  the  bill  of  rights.  Whitehead 
V.  Com.  19  Gratt.  640. 

7  All  ftee  white  male  persons  who  are  twenty-one  years  of  age  and  not 
over  sixty,  shall  be  liable  to  serve  as  jurors.  Acts  1852-8,  ch.  27,  §  1.  For 
the  persons  exempted  from  such  service,  see  Id.  §  2 ;  2  Matthews'  Dig.  p. 
332,  §  2,  and  note  (1). 

Jurors  in  oases  of  felony  are  not  now  required  to  own  estate,  real  or  per- 
sonal, of  the  value  of  one  hundred  dollars;  and  if  the  writ  of  venire  facias 
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\v^hereia  the  accused  is  to  be  tried,  on  the  first  day  of  the 
next  term  of  said  court,  or  at  such  other  time  as  the  court 
may  direct.  If  a  person,  summoned  under  such  writ,  fail 
to  attend  as  required,  without  sufficient  excuse,  he  shall  be 
fined  by  the  court  eight  dollars.  (1  R.  C.  p.  601,  §  9  ;  p. 
603,  §  13.  Acts  1845-6,  p.  62,  §  1 ;  1847-8,  p.  148,  §  4, 
19  ;  1866-7,  p.  932,  §  4. 

§  5.  The  clerk  of  a  county  or  corporation  court,  in  which 
a  person  accused  of  felony  is  held  or  recognized  for  trial, 
shall,  as  soon  as  practicable  after  euch  person  is  comnaitted 

requires  the  officers  to  smninon  jarors  with  this  qniUiflcatioiiy  it  win  be 
qnaahed  on  motion  of  the  prisoner.     Wash.  ▼.  Ctfm,,  16  Gratt  530. 

If  there  ia  error  on  the  face  of  the  writ  of  venire  facias,  and  the  prisoner 
moves  to  qnaah  it,  thongh  he  does  not  specify  the  error,  it  may  be  taken 
advantage  of  in  the  appellate  court.    Id. 

The  4th  section  of  the  act  C.  V.  ch.  162,  p.  628,  provides  that  "no  ex- 
ception shall  be  allowed  against  any  Juror  after  he  is  sworn  upon  the  jury, 
on  account  of  his  estate  or  age,  or  other  legal  disability."  This  act  only  re- 
lates to  those  disabilities  created  by  onr  statutes,  and  does  not  refer  to 
other  causes  of  challenge  which  exist  at  common  law,  and  as  to  which  the 
statutes  are  silent.  JXlworth  v.  Com,,  12  Gratt.  689.  It  has  been  repealed; 
(Acts  1852-8,  ch.  27,  §  89,  p.  47),  but  since  amended  and  re-enaoted  so  as 
to  read,  *'  No  exception  shall  be  allowed  against  any  juror  after  he  is  owom 
upon  the  jury,  on  account  of  his  age  or  other  legal  disability,  unless  by 
leave  of  court.*'    Ibid.  §  24  ;  2  Matthews*  Dig.  p.  889,  §  24. 

On  a  trial  for  arson,  the  nephew  of  the  deceased  wife  of  the  person  whose 
house  was  burned,  if  she  left  children,  is  an  incompetent  juror.  Jagues  v. 
Onn.f  10  Gratt.  690.  If  a  juror  is  related  to  either  party,  within  the  ninth 
degree,  though  it  is  only  by  marriage,  a  principal  challenge  will  be  admitted. 
1  Ghitty*s  Gri.  Law,  541.  See  Ck>ke  Lit  157  a ;  Marshall  v.  Eure,  1  Dyer 
37  b ;  Davis'  Or.  Law  451. 

Such  relationship  to  a  party  on  the  record  would  be  a  cause  of  principal 
challenge.  If  it  be  not  a  cause  of  principal  challenge  because  the  person 
whose  house  was  burned  is  not  a  party  on  the  record,  it  is  a  ease  in  which 
the  favor  being  apparent,  he  should  be  set  aside.   Jaques  v.  dnn.,  supra. 

In  such  case,  if  the  deceased  wife  left  no  issue,  it  is  for  the  prosecution  to 
shew  the  fact;  and  that  fact  not  being  shewn,  the  objection  is  valid.  Id. 
See  Munson  4k  WesVs  case,  1  Leon.  B.  88. 

On  a  trial  for  a  felonious  offence,  the  court,  of  its  own  motion,  without 
the  suggestion  of  either  party,  may  examine  upon  oath  all  who  have  been 
summoned  to  serre  upon  the  jury,  touching  any  disability  preated  by  sta- 
tute, such  as  infancy,  want  of  freehold  or  property  qualifications,  or  in  a 
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or  recogized,  issue  a  venire  facial  for  his  trial,  returaable 
to  the  first  day  of  the  next  term,  or  to  such  other  day  as  the 
attorney  for  the  Commonwealth  may  direct.  And  if  a  per- 
son charged  with  felony  be  not  tried  at  any  term  of  the 
court  in  which  he  is  to  be  tried,  the  clerk  of  such  court  shall, 
at  least  five  days  before  any  subsequent  term  that  the  case 
remains  pending,  issue  a  venire  facias  for  his  trial,  return- 
able as  above  required.  (Acts  1847-8,  p.  149,  §  13  ;  1866- 
7,  p.  932-3.) 

§  6.  Any  court  in  which  a  person  accused  of  felony  is  to 
be  tried,  may  at  any  time  cause  a  venire  facias  to  issue  for 
his  trial.     (Acts  1847-8,  p.  149,  §  14  ;  1866-7,  p.  933,  §  6.) 

§  7.  No  challenge  of  a  juror  shall  be  allowed  the  Com- 
monwealth, except  for  cause,  and  all  challenges,  shall  be 


capital  case,  oonscientioas  somples  on  the  gnbject  of  capital  punishment ; 
and  upon  any  such  disability  being  thna  made  to  appear,  or  if  it  be  shown 
that  any  one  summoned  has  been  conyicted  of  perjury,  the  court  may  and 
should  set  aside  any  such  juror  of  its  own  action,  without  objection  made 
by  either  party.    Montague  y*  Com.,  10  Gratt.  767. 

On  a  trial  for  felony  the  court,  of  its  own  motion,  without  the  suggges- 
tion  or  consent  of  either  party,  may  excuse  or  set  aside  a  juror  who,  thou^ 
in  all  ot)ier  respects  competent,  is  disabled  physically  or  mentally,  by  dis- 
ease, domestic  affliction,  ignorance  of  the  yemaoular  tongue,  loss  of  hear- 
ing or  other  like  cause,  from  properly  performing  the  duties  of  a  juror. 
But  Uie  erroneous  exercise  of  this  power  is  a  matter  of  exception  by  the 
prisoner,  for  which  the  judgment  of  the  court  may  be  reyersed.    Ibid. 

The  court  cannot  of  its  own  motion,  where  no  challenge  is  made,  without 
good  cause,  set  aside  a  juror,  except  where  he  is  disabled  physically  or 
mentally  from  properly  performing  the  duties  of  a  juror,  or  is  disqualified 
by  statute.    Ibid. 

A  prisoner  objects  to  a  juror,  and  hia  objection  is  oyerruled,  and  he  ex- 
cepts. After  the  panel  is  made  up,  but  before  the  prisoner  haa  exercised 
hia  right  of  challenge,  the  court,  on  the  motion  of  the  attorney  for  the 
Conmionwealth,  out  of  abundant  caution,  sets  aside  the  juror.  This  is  not 
error.     WormeleyY.  Com.,  10  Gratt.  651). 

Qt7jbbe:  If  the  setting  aside  a  person  called  upon  the  venire,  on  the  mo- 
tion of  the  attorney  for  the  Commonwealth,  is  a  ground  of  exception  by 
the  prisoner.     Clare's  case,  8  Gratt.  606. 

*  The  act,  Code,  ch.  208  §  5,  p.  836,  and  the  act,  Code,  ch,  105,  §  14,  p. 
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tried  by  the  court  in  which  they  are  made.'  (1  K.  C.  p. 
607,  §  25.  Acta  1847-8,  p.  149,  §  17,  18 ;  1866-7,  p.  933, 
§7.) 


828,  diieofeing  the  imoe  of  a  venire  foieiai  are  meTely  directoiy  to  tifteoOea'. 
tJidl  a  prisoner  oumot  object  to  the  writ  becuue  the  aets  have  not  beee 
oomplied  with.     Waeh.  t.  Cam.^  16  Omtt.  530. 

•  Aa  no  challenge  to  a  juror  ia  allowed  to  the  Gommonweahh  ezeepl  for 
canae,  when  aiieh  challenge  ia  made,  the  canae  ahould  be  ahown,  and  ^^>«^M 
be  a  good  and  legal  canae  for  the  exdnsion  of  the  jmor ;  otfaerwiae  it  dioald 
be  oreimled.    Montague  r,  Cam,^  10  Gratt  767. 

On  a  trial  for  mnrder  it  ia  a  ground  of  challenge  to  a  jmor  for  oaoae,  bj 
the  Ck>mmonwealth,  that  he  aaja  he  has  oonadentioaa  acmples  afaovt  the 
proprietj  of  capital  puniahment,  and  ia  opposed  to  it,  and  if  the  pnx^ 
ahow  the  prisoner  gmlty  of  mnrder  in  the  first  degree,  he  does  not  knov 
that  he  will  conrict  him.     Clare'e  eaee^  8  Ontt.  606. 

A  person  aocnsed  has  a  rig^t  to  challenge  a  juror  for  cause  beCon  he  is 
sworn,  and  the  court  is  bound  to  judge  whether  the  cause  ia  sufficient  to 
sustain  the  objection  or  not.     Com,  y.  Jonee,  1  Leigh  598. 

After  a  juxyman  has  been  elected  and  aworn,  the  court  maj,  in  its  dit- 
cretion,  allow  the  priaoner  to  challenge  him  for  cause,  and  strike  him  from 
the  panel.     Tooel  t.  G^fiu,  11  Leigh  714. 

In  Thompson  y.  Hu  Com,,  it  was  held,  that  an  objection  to  a  Teniiemaa. 
that  he  is  not  qualified  according  to  law,  comes  too  late,  after  he  ia  swam 
to  try  the  issue.  8  Gratt.  637.  But  this  decision  was  under  the  C.  T.  p.  6^, 
ch.  162,  §  4,  which  section  has  been  repealed.  Acts  1852-^,  eh.  27,  $  39. 
See  anUt  note  (7)  for  the  act  now  in  force  on  this  subject,  which  aoooids 
with  the  decision  in  Tooel  y.  Com,,  supra. 

The  court  may  and  should,  in  its  discretion,  set  aside  all  persons  who  are 
incompetent  jurors,  at  any  time  before  evidence  is  given,  7^  Pecple  t. 
Damon,  13  Wend.  351 ;  3  Bob.  Pr.  (old  edi.)  172, 

If  the  prisoner  does  not  know,  or  might  not  with  due  diligence  haT« 
known,  that  one  of  the  jury  was  a  member  of  the  grand  jury  which  fotmd 
the  indictment  against  him,  until  after  the  juiy  is  impanneled  and  swonu 
he  may  make  the  objection  to  the  juror,  if  made  before  any  of  the  eyideiuK 
is  introduced.  Dilworth  y.  Com.,  12  Oratt.  689.  But  if  this  was  knovn 
by  the  prisoner  before  the  juror  was  sworn,  and  he  has  failed  to  challenge 
the  juror,  the  objection  will  be  considered  as  waiyed.    Bristoui's  ease,  15 

Gratt.  648. 

QuABE :  If  he  may  not  make  the  objection  at  any  time  before  the  yeidiet 
is  rendered  ?    And  it  seems  he  may.     Dilitorth  y.  Com.  supra. 

QvMBX :  If  upon  such  objection  being  made  to  a  juror,  it  is  pzY>per  to 
examine  him  upon  his  voir  dire,  as  to  the  circumstances,  and  the  state  of 
his  mind  and  feelings  towards  the  prisoner  ?    Ibid. 

When  a  person  is  called  as  a  juror,  he  may  be  sworn  on  his  voir  dire,  and 

i 
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asked  -wheUiex  he  is  twenty-one  years  of  age  ?  whether  he  is  possessed  of 
Die  qxialification  as  to  estate  which  the  statute  prescribes  ?  and  whether  he 
has  acted  in  the  case  as  committing  magistrate,  as  a  member  of  the  ezam- 
ining  oonrt,  or  as  a  member  of  the  grand  jury  ?  To  any  of  these  questions 
he  may  giye  an  answer  which  will  show  that  he  ought  not  to  sit  as  a  petit 
jnior,  and  yet  the  answer  will  not  be  at  all  to  his  dishonor  or  discredit.  3 
Rob.  Pz«c  (old  edi.;  153. 

On  a  trial  for  a  felony  a  member  of  the  grand  jury  which  found  the  in- 
diclmeBt  against  the  prisoner,  is  not  a  competent  juror  to  tiy  him.  21 
Yin.  Abr.  Trial,  253 ;  Coke  Lit.  156  b;  Eemdon  t.  Bradshato,  4  Bibb*s  B. 
45 ;  BarUno  v.  The  State,  2  Black.  B.  114 ;  Hunter  v.  MiUthews,  12  Leigh 
228 ;  Diiworth  v.  Com.,  12  Gratt,  689 ;  BrUtow  v.  Com,,  15  Gratt.  634. 

When  the  prisoner  excepts  to  a  juror  for  cause,  before  he  is  sworn,  it  is 
matter  of  right,  to  be  adjudged  by  the  court ;  when  he  excepts  after  trial, 
for  cause  existing  before  the  juror  was  elected  and  sworn,  it  is  matter  ad- 
dressed to  the  discretion  of  the  court :  in  the  exercise  of  this  discretion 
the  court  ought  to  consider  the  whole  case,  and  be  satisfied  that  justice  has 
been  done.    Janee^  ccuie,  1  Leigh  598,  617.   The  rule  laid  down  in  this  case 
has  been  unifonnly  adhered  to  in  this  State.     In  applying  it,  the  court  re-> 
gards  with  extreme  jealousy  aU  attempts  to  set  aside  verdicts  on  the  ground 
of  objections  to  jurors  existing  before  they  were  sworn.     A  verdict  will  not 
be  disturbed  for  any  such  cause,  unless  it  appears  to  have  operated  so  as  to 
inflict  injustice  upon  the  prisoner.    Per  Robertson,  J.  in  Bristoto  v.  Com., 
15  Oiatt.   634,  646.    See  Heath  v.  Com.,  L  Bob.  B.  735 ;  Com.  v.  Hail- 
gtoekj  2  Gratt.  664 ;  Curran  v.  Com.,  7  Gratt.  619 ;  and  JHlteorth  v.  Ckm.j 
12  Gratt.  689,  where  the  rule  was  adhered  to. 

If  the  objection  to  a  juror  that  he  was  one  of  the  grand  jury  which  found 
the  indictment,  is  not  taken  until  after  the  verdict,  it  will  not  be  set  aside 
on  this  ground,  imless  it  appears  from  the  whole  case  that  the  juror  was 
biased  against  the  prisoner ;  who  therefore  has  not  had  a  fair  and  impartial 
trial.    Brietow  v.  Com.,  15  Gratt.  634. 

A  person  on  his  9oir  dire,  says  that  he  is  not  a  freeholder ;  before  the 
panel  is  completed,  he  returns  into  court  and  says  that  he  has  been  remind- 
ed by  a  friend  of  his  mistake,  and  that  he  is  a  freeholder ;  the  court  hold- 
ing him  to  be  a  good  juror,  the  prisoner  challenges  him  peremptorily- 
The  court  was  right  in  their  opinion.    Hendriek  v.  Com,,  5  Leigh  707. 

If  the  objection  to  a  juror  appears  in  the  form  of  a  principal  challenge, 
the  prisoner  must  prove  his  allegations  by  testimony ;  if  it  is  a  challenge  to 
the  favor,  the  prisoner  appeals  to  the  conscience  of  the  juror  on  his  voir 
dire.    Sprouce  v.  Com.,  2  Va.  Cas.  375. 

* 'Whilst  the  prisoner  has  a  right  to  appeal  to  the  conscience  of  the  juror 
on  his  voir  dire,  the  juror  is  not  obliged  to  answer  any  question  tending  to 
fix  infamy  or  <1isgrace  on  him.  It  has  been  said,  that  he  is  not  obliged  to 
diflclose  whether  he  has  or  has  not  formed  and  delivered  an  opinion  on  the 
prisoner's  case,  for  the  reason  that  such  disclosure  would  tend  to  his  dis- 
grace.   It  is  not  necessary  to  say  whether  the  latter  part  of  the  rule  would 


282  TRIAL   AND   ITS  INCIDENTS. 

be  ■oaUdned  by  this  oonrt  It  certMiily  wm  disregaidad  in  Airr*«  eon. 
Be  thai  as  it  maj^  if  a  juror  haa  in  Virginia  aaeh  a  piiTilege^  it  ia  eflrtaiB< 
ly  Ail,  and  not  the  iniYilege  ot  the  Commonirealth.  And  the  Jmor  not 
having  in  thia  caae  daimed  the  benefit  of  it,  but  brought  the  tratii  faizij- 
before  the  eonrty  it  ia  not  peioeiTedhoir  the  law  of  the  oaae,  cvr  theng^  of 
the  piiaoner,  oan  be  otherwiw  than  thej  would  have  been,  if  tfaoae  fwti 
had  been  proved  by  indiiferont  teatimony,  on  a  principal  ehallOTigew"  Per 
Whitet  J.  in  deUvering  the  opinion  of  the  oonrt  in  8.  C,  8  Va.  Can.  378. 
In  the  caae  of  the  Commonwealth  y,  Stockleyy  it  waa  AeM,  thai  a  cinait 
ooait  haa  the  right  and  power,  on  the  trial  of  an  indietaoeni  for  felony,  to 
oompel  a  Tenireman  or  bystander,  oaUed  to  aerre  aa  a  joror  on.tlie  izial,  to 
be  awom  on  hia  voir  dire,  and  to  anawer  proper  qnestiona  tonching  hia  iU- 
neaa  aa  a  juror  in  the  particular  oaae.    10  Lei^  678. 

Where  the  Tenireman  ia  called  before  the  court,  and  offered  aa  a  jnior,  it 
aeema  to  be  a  fair  presumption  that  he  has  intelligence  to  know  hia  dofyaad 
integrity  to  perform  it ;  and  that  he  is  under  noinflnenoea  impelling  him  to 
do  wrong.  That  presumption  is  not  less  fair  and  reaaonahle,  thong^  it 
ahould  be  deemed  proper  to  test  the  state  of  his  mind  and  of  his  feelings  in 
regard  to  the  matter  to  be  tried  through  the  more  wflsrrhing  detection  of 
an  examination  upon  oath.  If  thero  be  no  extraneous  proofs  offeied,  as 
in  this  case,  we  aro  bound,  according  to  eyery  principle  of  juatice  and  of 
law,  to  credit  the  disdosures  which  he  makes,  as  to  his  own  belief  of  the  state 
of  lus  mind,  which  can  only  be  known  to  himself;  and  not  to  diabeUere 
an  unimpeached  witness,  made  a  witness,  not  by  his  own  act,  but  by  the 
act  of  the  court,  and  who  is  subjected  to  those  sanctions  of  truth,  the  most 
solemn  that  can  be  applied  to  the  consciences  of  men.  Where  no  positiTe 
inconsistencies  appear  in  his  examination,  suspicion  should  not  be  indulged 
in  unneoeasarily  creating  them.  At  the  same  time,  that  there  should  be  no 
overstrained  efforts  to  overlook  inconsistencies,  the  whole  of  the  examina- 
tion should  receive  a  candid  and  reasonable  construction.  If  thero  be  no 
irreconcilable  inoonsiBtencies  discovered,  then  thero  is  a  concurrence  of 
presumption  and  of  testimony  which  should  overrule  and  silence  every  ob- 
jection to  the  qualification  of  the  juror.  Per  Lomax,  J.  in  delivering  opin- 
ion of  court  in  Clore'i  com,  8  Oratt  G16-617. 

'The  court  has  considered, ''  declared  Marshall^  C.  J.  in  Burr's  Trial, 
''those  who  have  deliberately  formed  and  delivered  an  opinion  on  the  goilt 
of  the  prisoner,  as  not  being  in  a  state  of  mind  to  weigh  the  teatimony, 
and  thereforo,  as  being  disqualified  to  sit  as  jurors  in  the  case."  1  Burr's 
Trial  416;  see  also  U.  8,  v.  Woods,  4  Granch  C.  C.  484.  The  question  was 
accordingly  sanctioned  by  the  court,  "Have  you  formed  and  exprossed  an 
opinion  about  the  guilt  of  Colonel  Burr  r    1  Burr's  Trial  367. 

Upon  a  question  whether  one  called  as  a  juror  in  a  case  of  felony,  and 
challenged  for  cause,  stands  indifferont  or  not,  the  general  role  ia,  that  one 
who  haa  formed  a  decided  opinion  that  the  prisoner  is  guilty  or  innocent, 
whether  that  opinion  be  formed  on  the  evidence  of  witnesses  whose  testi- 
mony he  has  heard  on  a  former  trial,  or  conversation  with  witnesses,  or 
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conmuMi  nport,  is  not  an  indiiferent  jnror.    And  it  is  immaterial  whether 
saoli  opinion  has  been  expresied  or  not   And  if  the  person  called  as  a  jnror 
has  been  so  inoonsiderate  and  nnjnst  as,  npon  insoffioient  or  no  evidence, 
to  bare  prejudged  the  prisoner's  cause,  mnoh  more  is  he  nnfit  to  be  trusted 
witb  it  as  a  juror.    ArmMUad  t.  Com,^  11  Leigh  657.    This  decision  was 
ze-affirmed  in  Heath  t.  Gom,^  1  Bob.  785 ;  Epet'  eate,  5  Gratt.  676,  681. 
Sea  JJUhffow  t.  O^m.,  2  Va.  Gas.  297 ;  Spruee  t.  Com.,  Id.  875 ;  Pollard 
V.     Om».,  5  Band.  659;  Brown  t.  Gcmm.,  2  Leigh  769,  778;  Odander  t. 
Com.,  8  Leigh  785;  Hendriek  v.  Com.,  5  Id.  708;  Davis*  Or.  Law  452.    The 
application  of  this  rule  must  be  left  to  the  discretion  of  the  judge,  accord- 
ing tp  the  rarying  circumstances  of  each  particular  case.    Bea^  t.  Com,, 
1  Kob.  742.    But  the  decision  of  a  court  allowing  a  challenge  on  the  part 
of  tbe  Commonwealth,  or  disallowing  a  challenge  on  the  part  of  the  ao- 
cnaed,  whether  such  challenge  be  a  principal  challenge  or  a  challenge  to 
the  favor,  is  matter  of  exception  on  the  jMurt  of  the  accused ;  which  it  is 
his  right  to  have  reviewed  in  the  appellate  court    Montague  v.  Com.,  10 
Oratt.  767.    Though,  in  all  cases,  great  weight  is  justly  due  to  the  opinion 
of  a  court  before  whom  the  jurors  are  questioned  and  examined,  yet  upon 
exception  the  appellate  court  must  judge  from  the  facts  therein  stated, 
whether  the  reason  for  setting  aside  a  juror  is  good  and  sufficient  or  the 
oontraiy.    Ibid.    And  the  appellate  court  will  not  enquire  whether  injuiy 
has  been  done  to  the  prisoner  by  improperly  setting  aside  a  competent 
juror,  but  the  law  will  intend  prejudice  to  the  prisoner.    Ibid.  768. 

If  a  prisoner's  objection  to  a  juror  is  improperly  overruled,  the  error  is 
not  cured  by  the  juror's  name  being  stricken  off  from  the  panel  by  the  pri- 
soner, or  his  not  being  drawn  as  one  of  the  twelve  who  are  to  try  the  pri- 
soner. Dowdy  Y.  Com.,  9  Gratt  727.  '*The  case  in.  this  respect,"  said 
Moncurey  J.,  the  other  judges  concurring,  ''is  somewhat  like,*  though 
stronger  than,  LUhgow^e  ease,  2  Va.  Gases  297,  in  which  it  was  held,  that  if 
the  court  erroneously  overrule  a  priaoner*s  challenge  to  a  juror  for  favor, 
and  then  the  prisoner  peremptorily  challenge  the  juror,  the  error  of  the 
court  is  not  cured  by  the  subsequent  exclusion  of  the  juror,  although  the 
prisoner  had  not  exhausted  his  peremptory  challenges  even  to  the  last" — 
F.  787.    See  also  Sprouee's  ea$e,  2  Va.  Cas.  875. 

On  the  trial  of  an  indictment,  in  which  the  prisoner  was  charged  in  some 
counts  with  the  embezzlement  of  a  check  drawn  by  A.  for  $700,  and  in 
other  counts  with  the  embezzlement  and  larceny  of  notes  and  dollars  to  the 
same  amount,  a  venireman  was  challenged  for  cause,  and  on  his  voir  dire 
declared  that  he  had  f ormed,  and  frequently  expressed,  a  decided  opinion 
of  the  prisoner's  guilt,  but  that  he  did  not  know  that  this  opinion  applied 
particularly  to  the  charge  laid  in  the  indictment,  (there  being  sundry  other 
indictments  pending  against  him  for  the  embezzlement  and  larceny  of 
other  checks  and  money;)  that  his  opinion  was  a  general  one  that  the  pri- 
soner was  guilty  of  embezzling  checks  of  the  Fanner's  Bank,  and  that  opin- 
ion related  as  much  to  one  check  as  another;  that  he  believed  that  he  would 
be  guided  by  the  evidence,  if  he  were  on  the  jury,  but  that  he  should  be  un- 
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wiUing  to  tmst  himself.  Such  a  Joior  ought  to  be  ezdaded.  JJthffow  t. 
Com.,  2  Ya.  Cas.  297. 

A  Tttkireman,  who  had  heard  a  relation  of  what  the  principal  witness  for 
the  proseontion  had  sworn  to,  and  had  said,  that  if  these  things  were  true, 
he  beliered  the  prisoner  guilty ;  bat  who  declared,  on  his  voir  dire,  tb»t  he 
felt  no  prejndioe,  was  open  to  oonyiction,  and  if  the  facts  did  not  torn  oat 
as  they  had  been  represented,  he  was  ready  to  change  his  opinion,  is  a  good 
jaror,  and  the  prisoner's  challen^  for  caose  was  properly  oyerraled. 
Sprouce  y.  Com.,  Id.  875. 

A  joror,  when  examined  on  his  voir  dire,  said,  *'  that  he  had  heard  the 
sabject  of  the  trial  freqaently  in  the  eoonty ;  that  he  cannot  now  say 
whether  the  persons  from  whom  he  has  heard  the  relations  of  the  evidence 
were  present  at  the  examining  ooort  or  not  But  apon  saeh  relations, 
which  he  belicTed  to  be  trae,  he  has  formed  a  pretty  subttantial  opinion, 
and  expressed  the  ssme  more  than  once ;  that  he  now  thinks,  that  notwith- 
standing the  formation  and  expression  of  sach  opinion,  he  ooold,  as  a  joror, 
do  Jostioe  to  the  prisoner ;  that  he  was  not  at  the  examining  ooort,  nor  had 
he  heard  the  evidence  in  the  case,  nor  oonrersed  with  any  of  the  witnesses; 
that  the  opinion  which  he  had  taken  op,  and  freqaently  expressed,  was 
founded  on  romor  in  the  eoonty;  that  he  felt  no  prejodice,  and  was  open 
to  conviction."  The  prisoner's  challenge  of  this  joror  for  caose  was  OTcr- 
roled  by  the  coort  below ;  bot  the  General  Ooort  held,  that  the  diallenge 
was  good  in  law,  and  ooght  to  have  been  sostained ;  and  reversed  the  judg- 
ment and  granted  a  new  trial.  Id.  377-8.  It  is  believed  that  this  decision 
csnnot  be  sustained,  either  on  principle,  or  consistently'  with  subsequent 
adjodioations.    3  Bob.  Prac.  (old  edi.)  160;  Epes'  case,  5  Gratt.  678. 

A  juror,  who  having  heard  the  testimony  of  a  witness  in  the  caute,  and 
then  formed  an  opinion  on  it,  and  was  doubtful  whether  he  had  expressed 
the  opinion  or  not,  though  he  thought  it  most  probable  he  had  expressed 
it,  but  40clared  that  at  the  time  of  the  trial  he  had  no  prejudice  against  the 
prisoner^  or  his  cause,  and  that  he  could,  as  he  believed,  give  the  prisoner 
as  fair  a  trial  as  if  he  had  not  heard  any  thing  on  the  subject,  is  an  impar- 
tial juror,  and  a  challenge  of  him  for  cause  ought  to  be  overruled.  PoUard 
V.  Com,,  5  Band.  659. 

A  person  being  called  as  juror  in  a  case  of  felony,  says,  on  his  voir  dire, 
*'that  he  had  expressed  an  opinion  on  the  circumstances  as  he  had  heard 
them  narrated  in  the  county ;  but  he  had  not  heard  any  of  the  evidence 
given  on  the  examination  of  the  prisoner,  or  conversed  with  any  of  the 
witnesses  or  parties;  and  he  did  not  think  the  opinion  io  formed  toould 
have  any  influence  on  his  mind  in  trying  the  case  ;"  and  this  juror  is  chal- 
lenged for  cause :  Eeld,  he  is  an  indifferent  juror,  and  the  challenge  for 
cause  rightly  disallowed.    Brown  v.  Com,,  2  Leigh  769. 

A  venireman  being  called  and  sworn  to  answer  questions,  said,  that  he 
had  never  heard  any  detailed  account  of  the  evidence  against  the  prisoner; 
that  he  had  heard  nothing  more  than  that  the  prisoner  had  been  charged 
with  killing  a  man;   and  the  impression  made  on  his  mind  was,  that  if 
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guilty,  he  shotdd  be  ponished,  bat  if  not,  that  he  should  be  acquitted-  On 
orofls  examination,  he  said  he  had  an  impression  on  his  mind,  made  by 
what  he  had  heard,  and  that  he  did  not  know,  if  sworn  on  the  Jury,  that  he 
should  be  able  to  render  a  rerdiot  free  of  inflnenoe  from  the  impression 
then  and  preYioasly  existing  on  his  mind ;  bnt  on  further  examination,  he 
stated  that  the  impression  on  his  mind,  and  which  he  thought  would  remain, 
was  as  to  what  ought  to  be  done  with  persons  guilty  of  such  offences,  and 
not  whether  the  prisoner  was  guilty  or  not;  saying  also,  that  he  felt  pre- 
pared to  hear  the  evidence,  and  to  decide  the  case  by  it.  The  challenge  of 
this  venireman  was  luld,  by  the  unanimous  opinion  of  the  court,  to  have 
been  ri^tly  overruled.    Mendum  v.  Com,,  6  Band,  708. 

A  person  called  as  a  juror  in  a  criminal  case,  and  examined  as  to  his  in- 
dxff erenoy  on  his  voir  dire,  declared,  he  had  heard  reports  concerning  the 
case  in  the  oountiy,  and  a  statement  of  the  circumstances  from  one  of  the 
witnesses,  and  had  formed  a  hypothetical  opinion,  but  he  believed  it  would 
not  influence  his  mind  as  a  juror ;  he  believed  the  account  he  had  heard  of 
the  case  at  the  time  he  heard  it,  (and  he  did  not  now  express  any  doubt  of 
its  truth) ;  if  the  evidence  at  the  trial  should  correspond  with  the  account 
he  had  heard,  his  former  opinion  would  remain,  but  if  it  should  be  differ- 
ent, he  felt  satisfied  he  should  be  able  to  decide  the  cause,  without  being 
influenced  by  what  he  had  before  heard,  and  without  prejudice :  and  it  did 
not  appear,  that  the  witness  had  ever  before  expressed  the  opinion  he  had 
so  formed:  Jffeld,  such  preconceived  hypothetical  opinion  did  not  consti- 
tute good  cause  of  challenge  to  the  juror.  Osiander  v.  Com,,  3  Leigh  780. 
This  doctrine  was  re-afiOrmed  in  Heath  v.  Com,,  1  Bob.  785 ;  Epes'  ease,  5 
Gratt.  67G,  679. 

Persons  called  to  serve  as  jurors  in  a  criminal  case,  examined  on  their 
voir  dire,  say  that  they  have  heard  part  of  the  evidence  on  a  former  inves- 
tigation, and  formed  some  opinion  thereon,  yet  the  opinion  so  formed 
would  nowise  incline  their  minds,  as  jurors,  for  or  against  the  prisoner,  but 
they  could  pass  upon  his  case,  on  the  whole  evidence,  as  impartially  as  if 
they  had  never  heard  of  it.  Such  persons  are  good  and  impartial  jurors. 
Hendrick  v.  Com,,  5  Leigh  708. 

On  a  trial  for  murder,  two  jurors  are  severally  examined  on  voir  dire. 
1.  One  states,  that  he  was  not  present  at  the  examination  of  the  prisoner, 
before  the  hustings  court,  and  has  heard  no  statement  of  the  evidence  from 
any  witness  or  any  person  who  was  present ;  that  he  has  heard  the  case 
spoken  of  in  the  town,  and  rumors  in  regard  to  its  circumstances,  upon 
which  he  has  expressed  no  opinion,  though  he  believes  those  rumors  to  be 
true,  and  if  they  should  turn  out  upon  the  trial  to  be  true,  he  has  Vk  decided 
opinion  in  regard  to  the  case ;  but  he  feels  no  prejudice,  and  is  satisfied  he 
shall  be  able  to  decide  the  case  upon  the  evidence  which  may  be  given  in, 
uninfluenced  by  the  rumors  that  he  has  heard ;  that  the  opinion  he  had 
formed  was,  that  if  the  prisoner  had  stabbed  the  deceased  under  the  cir- 
cumstances which  he  had  heard,  he  ought  to  be  punished.  2.  The  other 
juror  states,  that  he  has  made  up  no  decided  opinion ;  that  he  has  heard  a 
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part  of  the  evidence  of  one  witneaa,  and  foiled  an  unprtasion,  and  if  the 
balance  of  the  teatimony  ahoold  nin  in  that  way,  that  in^rMUon  would  be 
oonfizmed ;  that  aa  f ar  aa  the  eridence  went,  he  haa  a  decided  opinian,  if 
the  rest  ahonld  not  ran  againat  it ;  but  that  he  haa  no  prejndioe,  haa  not 
ezpreaaed  any  opinion,  and  ia  prepared  to  decide  the  caae  aeooiding  to  the 
eTidenoe  which  may  be  given  in,  nninfluenoed  by  the  portion  of-  effidflBoe 
he  haa  heard,  Botii  the  jurors  are  competent.  Jiaran  y.  Com^^  9  £etgh 
651. 

On  a  trial  for  felony,  a  jnxor  being  examined  on  hia  ^oir  dire^  etatea, 
that  he  was  not  present  at  the  examining  oonrt,  bat  has  heard  a  report  of 
aome  of  the  cironmatanoes  of  the  case ;  thai  he  does  not  know  that  the  ve-. 
port  came  from  any  one  who  heard  the  eyidence  at  the  examining  eoart, 
nor  does  he  believe  it  to  be  a  full  detail  of  all  the  drcomstanoes,  but  he 
believes  it  to  be  trae,  and  npon  that  belief  he  haa  formed  and  eiq^ireaied'a 
decided  opinon,  which  is  still  abiding  on  his  mind ;  but  he  believes,  that 
notwithstanding  what  he  has  heard,  his  mind  is  open  to  conviction,  md  ha 
has  no  doubt  that  if  the  facts  should  turn  out  to  be  different  from  what 
they  have  been  represented  to  him,  his  opinion  would  be  changed.  He  is 
a  competent  juror.    JdJaile  v.  Com^j  9  Leigh  661. 

A  person  called  as  a  juror,  stated  that  he  had  had  a  conversation  with  the 
prosecutor  shortly  after  the  alleged  offence  was  committed,  and  heard  from 
him  a  general  statement  of  the  facts,  though  he  did  not  know  whether  that 
statement  mentioned  all  the  facts;  on  that  statement  he  had  fanned  and 
expressed  a  decided  opinion,  which  he  still  entertained,  that  the  prisoner 
was  guilty ;  he  knew  the  prosecutor,  and  had  entire  confidence  in  hia  vera- 
city ;  he  had  forgotten  some  of  the  drcum stances  by  him  related ;  and  the 
opinion  he  had  formed  was  not  such  but  that  it  would  yield  to  evidence ; 
he  would  try  the  prisoner's  cause  by  the  evidence  alone,  and  had  no  doubt 
he  could  give  him  a  fair  trial ;  he  had  no  prejudice  against  hinu  Upon  a 
challenge  for  cause,  heldj  this  person  was  not  indifferent,  and  the  challenge 
should  have  been  sustained.  Armittectd  v.  (hm,.  11  Leigh  657.  **It  is 
vain  for  a  man  in  this  state  of  mind  to  say,  that  he  would  give  the  prisoner 
a  fair  trial;  that  he  was  not  prejudiced  against  him ;  that  he  would  judge 
him  by  the  evidence,  and  decide  according  to  the  evidence.  Whatever 
confidence  he  may  have  in  his  ability  to  erase  from  his  mind  the  impres* 
sions  made  by  his  conversation  with  the  prosecutor,  of  whose  responsi- 
bility and  veracity  he  has  no  doubt,  the  law  has  no  confidence  in  him ; 
however  willing  he  may  be  to  trust  himself,  the  law  will  not  trust  him." 
8eoU,  J.,  in  deliv'g  op.  ct.  in  S.  C,  p.  663, 

A  perscm  called  as  a  juror  upon  a  trial  for  felony  and  sworn  to  answer 
questions  touching  his  competency,  having  deposed  that  he  haa  formed  no 
opinion  nor  come  to  any  conclusion  on  the  case,  prisoner's  counsel  is  about 
to  interrogate  '.him  farther,  and  asks  whether  he  has  not  conversed  much 
about  the  case  f— when  the  court  arrests  the  examination,  and  decides  that 
no  farther  question  shall  be  put  to  the  juror  by  prisoner's  counsel,  and 
that  he  is  a  competent  juror.    Such  proceeding  and  decision  of  the  court 
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are  erroneotis,  and  judgment  agiiinst  prisoner  must  be  reyersed  therefor. 
JBiath  Y.  Cam.  J  1  Bob.  735. 

A  pexBon  is  jioi  rendered incompetent  as  a  juror  in  a  criminal  case,  by 
the  formation  of  a  U^  opinion  upon  facts  previoualy  presented  to  his 
zi4ndy  as  he  would  be  by  the  formation  of  previous  convictions  in  respect 
to  the  iaeto  themselves.  A  knowledge  of  the  law,  instead  of  disqualifica- 
tioo,  Voold  be  a  recommendation  of  the  fitness  of  the  juror.  And  although 
a  juror  may  have  taken  up  some  misconception  of  the  law  of  the  case,  the 
ixuimction  of.  the  court  can  be  resorted  to  for  correcting  his  error,  and  af- 
fording .  him  a  standard  by  which  the  law  may  be  ascertained ;  whereas  in 
jregaid  to  facts,  there  is  no  other  standard  but  the  opinions  of  the  juror 
himself.    Ibid  735,  742. 

On  the  separate  trial  of  a  prisoner  jointly  indicted  with  three  others  for 
murder,  several  persons  called  as  jurors  are  examined  on  voir  (frr^  touching 
their  indUlerency.  1.  One  of  them  states,  that  he  has  heard  rumors  and 
oo&veisations  in  the  country  touching  the  case  of  the  prisoner,  and  a  re- 
presentation of  part  of  the  evidence  given  on  the  trial  of  one  of  the  parties 
indicted  with  him,  and  from  these  sources  of  information,  if  the  same  be 
true,  he  had  made  up  an  opinion  of  decided  character,  which  he  still  en- 
tertains, and  which  will  remain  the  same  unless  removed  by  evidence  of  a 
state  of  facts  different  from  what  he  has  heard ;  but  he  fe^  no  prejudice 
or  bias  for  or  against  the  prisoner,  and  is  satisfied  that  the  opinion  so  form- 
ed and  entertained  would  have  no  influence  upon  his  mind  in  trying  him, 
and  that  he  could  now  give  him  as  impartial  a  trial  upon  the  evidence  as  if 
be  had  heard  nothing  of  his  case.  2.  Another  juror  states,  that  he  has 
heard  no  evidence  in  relation  to  the  prisoner*s  case,  nor  formed  any  opinion 
on  the  question  of  his  guilt  or  innecence ;  that  he  was  present  at  the  trial 
of  another  of  the  parties  indicted,  and  heard  a  part  of  the  evidence,  from 
which  he  had  formed  a  decided  opinion  as  to  that  party,  and  if  he  were 
now  called  to  try  him,  he  should  be  influenced  thereby ;  but  that  opinion 
would  have  no  influence  upon  his  mind  in  trying  this  prisoner,  as  to  whom 
he  feels  no  prejudice  or  prepossession,  and  he  thinks  he  could  tiy  him  as 
fairly  and  impartially  as  if  he  had  heard  nothing  about  the  transaction.  8. 
A  third  juror  states,  that  he  heard  the  reports  in  the  country  concerning 
the  death  of  the  deceased,  and  the  prisoners  implicated  therein,  and  had 
formed  some  opinion  thereon,  dependant  upon  the  truth  and  fullness  of 
those  reports ;  he  believed  them  to  be  true  at  the  time  he  heard  them,  and 
ihe  opinion  formed  on  them  was  decided,  and  yet  rests  upon  his  mind ; 
but  he  is  satisfied  the  opinion  so  formed  would  have  no  influence  upon 
him  in  trying  the  prisoner,  and  that  he  could  now  try  him  according  to  the 
evidence,  free  from  any  leaning  or  bias  for  or  against  him,  and  decide  the 
case  as  impartially  as  if  he  had  previously  heard  nothing  of  it.  All  of 
these  persons  are  good  and  impartial  jurors.  McCune  and  others  v.  Cam,, 
2  Bob.  771. 

On  a  trial  for  felony,  a  juror  examined  on  his  taiir  dire  stated  *'  that  he 
was  not  present  at  the  examining  court ;  that  he  had  heard  the  rumors  in 
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the  coontiy  relating  to  the  cane,  all  of  which  were  to  the  same  effect ;  that 
he  had  heard  the  mmoiB  from  a  very  great  number  of  persons,  and  that  he 
had  no  reason  to  diabelieye  them ;  that  from  what  he  had  so  heaid,  he  had 
made  np  and  expressed  a  decided  opinion ;  that  if  it  tnmed  out  that  these 
statements  were  tme,  he  had  made  up  his  mind  firmly.  Bat  he  thoag^it, 
notwithstanding  what  he  had  heard,  and  the  opinion  he  had  formed  and 
expressed,  he  would  be  governed  by  the  evidence  in  the  cause,  and  that  he 
had  no  prejudice  for  or  against  the  prisoner,  and  that  he  did  not  think  the 
opinion  he  had  formed  was  of  that  decided  character  that  it  woold  influence 
his  mind  in  deciding  upon  the  testimony  which  should  be  given  in  the 
cause  upon  the  trial  in  court,  and  that  he  felt  that  he  was  ready  to  give  the 
prisoner  a  fair  and  impartial  trial.**  Another  venireman  was  called,  and 
being  sworn,  stated  '*  that  he  was  not  present  at  the  examining  court,  and 
had  not  heard  a  statement  of  what  was  proved  at  that  court ;  that  he  had 
not  oonvexsed  with  any  witness  in  the  cause ;  that  he  had  heard  many  ru- 
mors about  the  case  from  a  great  many  persons,  ndiich  did  not  conflict ; 
that  if  the  circumstances  and  facts  proved  in  the  case  should  be  the  same 
he  had  heard,  his  mind  was  fuUy  made  up  as  to  what  conclusion  he  ought  to 
come  if  he  were  on  the  jury,  and  as  to  the  verdict  which  he  ought  to  find, 
if  the  facts  and  drcumstanoes  proved  on  the  trial  were  the  same  that  he  had 
heard.**  But  he  stated  farther,  **  that  he  had  no  prejudice  for  or  against 
the  prisoner;  and  notwithstanding  his  present  opinion,  he  thought  he  could 
give  the  prisoner  a  fair  trial  upon  the  evidence  which  he  should  hear  in 
court  upon  the  trial,  and  would  not  be  influenced  by  the  opinion  he  had 
formed,  or  the  rumors  he  had  heard.**  Held :  That  both  of  these  are  com- 
petent jurors.  Epes*  case,  5  Gratt  676.  Osiander's  easey  3  Leigh  780,  and 
Maran'$  ease,  9  Leigh  651,  were  referred  to  by  the  court  as  direct  authori- 
ties to  sustain  the  competency  of  the  jurors  in  this  case. 

The  entertaining  a  decided  opinion  of  the  prisoner*s  guilt  formed  on  the 
testimony  as  published  in  the  newspapers,  is  not  a  valid  objection  to  a 
juror,  if  he  thinks  he  can  discard  his  opinion,  and  that  it  would  not  in- 
fluence his  judgment,  and  that  he  could  give  the  prisoner  a  fair  trial  ac- 
cording to  the  law  and  the  evidence  submitted  to  the  jury.  SmWi  v.  C<w»., 
6  Gratt.  696,  697-8;  S.  C.  7  Gratt.  593. 

A  venireman,  when  called,  stated  "  that  he  had  not  heard  any  of  the  evi- 
dence, nor  had  he  heard  any  report  of  it  from  those  who  had  heard  it ;  but 
from  the  rumor  of  the  neighborhood  he  had  formed  an  opinion,  which  was 
at  the  time  he  spoke  existing  on  his  mind,  and  which  he  should  stick  to, 
unless  the  evidence  should  turn  out  to  be  different  from  YihaJt  rumor  had 
reported  it  to  be.  That  he  had  no  prejudice  nor  partiality  for  or  against 
the  prisoner,  and  believed  he  could  give  him  a  fair  and  impartial  trial  ac- 
cording to  the  evidence  thatf  should  be  given  in.*'  He  is  a  competent  juror, 
and  challenge  of  him  for  cause  by  the  prisoner,  was  properly  overruled. 
Clove's  case,  8  Gratt.  606-7. 

Li  the  anxiety  of  the  courts  to  select  impartial  and  upright  jurors,  a  test 
has  been  applied  to  ascertain  the  extent  and  nature  of  the  preconceived 
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opinion,  by  ascertaining  what  had  been  the  sonroes  of  inf  onnation  which  had 
given  birth  to  the  opinion :  not  that  a  decided  or  substantial  opinion,  when 
stated  to  be  decided  and  substantial,  wonld  be  rednced  to  any  thing  less,  in 
the  consideration  of  the  court,  according  to  the  means  of  information. 
Such  an  opinion,  however  formed,  with  or  without  any  information,  will 
always  be  a  disqualification  of  a  juror.    But  that  state  of  opinion  is  not  to 
be  presumed,  where  such  is  not  stated  to  be  the  case,  for  such  a  ptejudica- 
tion  of  the  criminality  of  a  fellow-being  is  not  consistent  with  ordinary 
humanity,  and  is  regarded  as  offensiye  to  the  law.    But  where  the  nature 
and  influence  and  extent  of  the  opinion  are  undisclosed,  the  test  alluded  to 
may  very  properly  be  referred  to.    If  the  opinion  of  the  juror  was  fonned 
upon  hearing  the  evidence  upon  some  former  occasion,  it  would  be  in  vain 
to  believe  otherwise  than  that  it  was  a  decided  and  substantial  opinion.  He 
had  had  the  facts  and  droumstances  of  the  case,  the  credibility  of  the  tes- 
timony, and  every  thing  materially  tending  to  produce  a  fixed  judgment  in 
the  case,  all  of  them,  under  consideration,  and  the  decision  in  which  they 
resulted  in  his  own  mind  would  not  be  likely  to  be  changed  upon  a  repeti- 
tion of  the  same  proofs  at  the  trial  upon  which  he  was  to  be  placed;  nor 
should  the  preconceived  opinion  be  otherwise  regarded,  when  it  was  fonned 
upon  conversations  with  the  prosecutor  or  the  witnesses,  or  upon  reports 
communicated  to  him  of  what  had  been  testified  or  would  be  testified,  and 
a  full  credence  had  been  given  to  the  statements,  through  whatever  chan- 
nel so  made  to  him.    In  making  these  enquiries  into  the  state  of  the  juror's 
mind,  the  degree  of  credence  which  he  reposed  in  the  persons  from  whom, 
or  through  whom,  he  has  derivad  the  information  leading  to  his  decision,  is 

also  a  consideration  which  must  be  entitled  to  much  weight A 

hypothetical  opinion,  though  it  may  be  a  strong  one,  and  upon  whatever 
information  formed,  unless  it  be  such  as  overpowers  the  mind  with  convic- 
tion, has  never  been  considered  as  a  disqualification.  I  say,  unless  it  over- 
powers the  mind  with  conviction,  because  there  may  be  cases,  as  where  the 
opinion  has  been  formed  upon  listening  to  the  evidence  in  the  case  upon 
another  occasion,  and  then  it  would  be  vain  to  treat  it  as  hypotheticaL  But 
when  it  is  ascertained,  either  by  the  express  declaration  of  the  juror  or  by 
palpable  implication  from  his  examination,  that  the  opinion  is  only  hypo- 
thetical upon  the  truth  of  the  matters  which  he  has  heard  (less  authentic 
than  such  as  has  just  been  referred  to),  then  the  juror  is  to  be  deemed  not 
unfitted  for  the  rendering  a  fair  and  impartial  verdict.  Lonutx,  J.  in  de- 
livering opinion  of  c^irt  in  S.  G.  8  Gratt  618-619,  620-C21.  In  Warme- 
ley's  ease,  it  was  said  by  Daniel,  J.  who  delivered  the  opinion  of  the  Court 
of  Appeals  in  that  case :  ''We  do  not  deem  it  necessary  to  make  an  effort  to 
reconcile  the  seeming  conflicts  of  opinion  that  are  to  be  found  in  the  deci- 
sions of  our  courts :  nor  do  we  think  that  the  occasion  calls  for  any  very 
extended  examination  of  the  rules  which  are  to  govern,  generally,  the  ques- 
tions touching  the  nature  of  the  opinion  that  will  render  a  juror  incompe- 
tent— the  more  especially  as  the  whole  subject  has  been  very  thorotlghly 
oonsideTed  in  the  General  Court  by  CLomax,  J.  in  Clare's  ease,  8  Gratt  606) 
one  of  the  most  learned  and  able  jurists  of  the  country."'    10  Gratt.  686-7. 
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On  a  trial  for  felonj  a  juror  examined  on  his  voir  dire^  said,  ''that  he  had 
not  expreooed  any  opinion  in  relation  to  the  goilt  or  innocence  of  the  pris- 
oner, but  that  he  had  heard  opinions  expressed  by  persons  in  whom  he 
had  great  confidence,  which  had  produced  some  prejudice  and  feeling  upon 
his  mind.    That  he  had  had  no  conyersation  with  any  of  the  witnesses  or 
any  of  the  jurymen  who  sat  upon  the  former  trial,  and  had  not  read  or 
heard  any  statement  of  the  facts  of  the  case ;  but  what  he  had  heard  had 
been  the  opinions  or  conclusions  of  those  with  whom  he  talked,  without 
any  statement  of  the  facts  on  which  their  opinions  were  founded,  but  they 
gaye  some  history  of  the  parties.    By  prejudices  he  meant  the  impressioii 
on  his  mind.    He  did  not  know  the  prisoner,  and  had  no  personal  ill  will 
against  him  or  his  cause.    That  he  had  rather  formed  an  opinion  upon  the 
case,  but  belieyed  he  might  trust  himself  to  try  the  case  according  to  the 
eyidence  deyeloped  on  the  trial.    That  he  had  not  determined  that  no  eyi- 
dence  should  shake  the  prejudice  and  impression  on  his  mind,  but  that  it 
would  require  eyidence  to  dispel  or  remoye  them ;  and  that  he  did  not 
stand  upon  that  footing  on  which  he  would  stand  if  he  had  neyer  heard  of 
the  case ;  that  he  could  not  try  the  case  as  if  he  had  neyer  heard  of  it ;  nor 
does  he  belieye  that  any  body  else  could ;  but  that  his  mind  is  open  to  con* 
yiction."    Another  juror,  likewise  examined,  stated,  *That  he  had  receiyed 
representations  of  the  case  from  rumor,  upon  which  he  had  formed  an 
opinion,  if  the  representations  were  true.    That  he  knew  neither  the  pris- 
oner nor  the  deceased,  nor  had  heard  any  eyidence  or  had  any  representa- 
tion from  such  as  had.    That  the  accounts  he  had  of  it,  contained  the  lar- 
oumstances  of  the  case  at  the  time  of  the  offence,  which  circumstancea  he 
belieyed  coyered  the  offence  at  the  time  of  its  perpetration,  but  not  the 
eyidence.    That  he  thought  he  could  try  the  case  and  be  goyemed  by  the 
testimony.    That  he  hoped  he  could  try  the  case  without  influence  from 
such  representations,  and  thought  he  could.    That  what  he  had  heard  of 
the  case  was  from  a  lady  who  had  been  on  a  yisit  to  this  county,  (Chester- 
field,) whom  he  had  known  for  a  long  time,  and  in  whom  he  had  confi- 
dence, and  who  did  not  profess  to  haye  any  personal  knowledge  of  the 
facts.    That  he  belieyed  her  statements  to  be  true  as  to  what  she  had 
heard.    And  being  asked  by  the  prisoner's  counsel,  whether  it  would  not 
require  eyidence  to  remoye  his  opinion,  he  answered  that  it  would.    And 
being  asked  if  his  opinion  was  not  a  decided  and  pretty  substantial  one,  he 
answered  that  it  was.**  Both  of  these  held  to  be  competent  jurors.   Worfne- 
ley  y.  Com.,  10  Oratt.  658,  661-663. 

It  is  well  settled  that  the  question  as  to  the  competency  of  the  juror  is  to 
be  tested  by  the  character  and  force  of  the  opinion  which  he  has  formed, 
and  not  by  the  occasion  on  which  the  opinion  was  formed  or  the  source 
from  whence  the  information  of  the  juror  iiiay  haye  been  deriyed.  Still  as 
it  is  natural  to  expect  that  the  impression  or  opinion  of  the  juror  would  be 
stronger  or  weaker,  as  the  information  or  eyidence  on  which  it  is  formed  ia ' 
more  or  less  full  and  authentic,  it  often  becomes  necessary,  where  doubt  is 
left  from  his  statements  as  to  the  real  force  of  his  opinion,  to  look  to  his 
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Bonrce  of  infonnation,  as  a  yery  important  ciTcomstance  in  explanation  of 
this  donbt.  If  upon  the  whole  examination  it  appears  that  the  opinion  is 
decided  or  substantial,  the  juror  is  incompetent ;  and  on  the  other  hand,  if 
the  opinion  appears  to  be  merely  hypothetical  or  so  slight  as  that  it  would 
in  all  probability  yield  to  the  evidence,  his  competency  is  established.  And 
if  the  opinion  is  founded  upon  mere  rumor,  the  presumption  in  fayor  of 
the  indifference  and  fairness  of  the  juror,  especially  if  supported  by  the 
expression  of  a  belief  on  his  part  that  he  could  give  the  accused  a  fair 
and  impartial  trial,  has  in  most  cases  led  to  decisions  in  favor  of  the  com- 
petency of  the  juror,  notwithstanding  in  some  of  those  cases,  statements 
were  made  by  the  jurors  which,  if  they  had  stood  alone,  would  have  indica- 
ted that  the  opinions  formed  were  substantial  and  decided.  Per  Daniel^ 
J.,  in  delivering  op.  ct.  in  S.  C,  10  Gratt.  687. 

A  talesman  when  examined  on  his  Toir  dire,  said  that  he  had  heard  a  great 
deal  said  about  the  case,  but  that  he  had  not  heard  or  read  the  evidence 
given  at  the  examination  before  the  Mayor  or  Hustings  Court ;  and  that  he 
had  formed  no  opinion  on  the  subject.  He  then  stated  that  since  the  pri- 
soner had  been  in  jail  his  wife  and  family  had  moved  to  the  lot  adjoining 
his  residence,  and  had  lived  there ;  that  they  w^re  often  at  his  house,  and 
that  there  was  great  intimacy  between  the  families,  and  on  that  account  he 
would  rather  not  sit  in  the  case,  that  his  mind  might  be  uninfluenced';  and 
iu  answer  to  a  question  from  the  court,  he  said  he  was  unwilling  to  trust 
bitnaAlf  under  the  circumstances :  He  thought  he  'could  give  the  prisoner 
a  fair  trial  on  the  evidence :  That  he  had  no  prejudice  for  or  against  the 
prisoner,  there  was  no  connection  by  blood  or  marriage  between  them,  and 
that  he  had  never  spoken  to  the  prisoner's  wife  or  family  on  the  subject  of 
the  triaL  He  is  a  competent  juror,  and  it  is  error  to  set  him  aside,  for 
which  the  prisoner  may  except  and  have  the  judgment  reversed.  Montague 
V.  Com.t  10  Gratt.  768. 

The  prisoner  was  charged  with  having  advised,  &c,  two  slaves  to  abscond 
at  the  same  time ;  a  venire-man  summoned  on  the  first  trial  was  stricken 
from  the  panel  by  the  prisoner.  This  is  not  a  valid  objection  to  him  as  a 
juror  on  the  second  triaL    Smith  v.  Com,,  7  Gratt.  593. 

A  juror's  having  expressed  himself,  before  the  jury  was  empazmeled,  as 
determined  to  punish  a  prisoner  if  taken  on  a  jury,  not  from  any  malice 
towards  him,  but  from  an  opinion  of  his  conduct,  is  no  ground  for  setting 
aside  the  verdict  and  granting  a  new  trial.  Currants  caw,  7  Gratt,  G19. 
See  Smithes  coie,  2  Ya.  Cases  6 ;  Poore's  case.  Id.  474 ;  Kennedy's  case.  Id. 
510 ;  Brown's  case,  Id.  516 ;  Hughes'  case,  5  Band.  655 ;  Jones'  case,  1 
Leigh  598 ;  Heath's  case,  1  Bob.  735;  HaUstock's  case,  2  Gratt.  564. 

Expressions  used  by  a  juryman  previous  to  the  trial,  are  not  a  cause  of 
challenge,  unless  they  can  be  referred  to  something  of  personal  ill-will  to- 
wards ^e  party  challenging.  B,  v.  Edmonds,  4  B.  &  Aid.  492 ;  2  Hawk, 
ch.  43,  §  28. 
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§  8.  A  perdou  wLose  opinions*  are  such  as  to  preveut  bis 
con\'icting  any  one  of  an  ofience  punishable  with  death, 
shall  not  be  allowed  to  serve  as  a  juror  on  a  trial  for  such 
offence.     (Acts  1847-8,  p.  149,  §  15  ;  1866-7,  p.  983,  §  8.) 

§  9.  When  any  jurors,  summoned  under  a  writ  of  vente 
faoiaSf  fail  to  attend**  or  are  challenged  for  cause,  or  if  the 
whole  array  be  challenged,"  the  court  shall  cause  other  jurors" 


*  Upon  a  trial  for  murder  a  Tenireman  when  oaUed,  states  thai  he  has 
oonsmentionB  scmples  abont  the  propriety  of  capital  pmiishxnent^  and  is 
opposed  to  it;  and  being  asked  by  the  Commonwealth's  attorney,  idiether 
if  the  testimony  in  the  canse  proTed  the  prisoner  to  be  guilty  of  murder 
in  the  first  degree,  he  would  convict  him  of  it,  replies,  I  do  not  know.  He 
is  properly  challenged  for  cause  by  the  attorney,  and  set  aside  by  the  ooort. 
Chre's  ease^  S  Gratt.  606.  In  Ifeto  Eampshire  in  a  case  of  misdemeanor, 
Pierce  t.  State,  18  New  Hamp.  B.  555-6,  and  in  Pennsylvania,  in  a  case 
of  murder,  C</m,  t.  LUhfr,  17  Serg.  A  Bawle  155,  such  cause  of  challenge, 
independent  of  statute,  has  been  allowed.  See,  also,  The  People  v.  Damon, 
13  Wend.  851 ;  Twombly'e  eaee,  10  Pick.  480,  rufte;  8  Rob.  Prac  (old  edi.) 

170. 

If  a  peiBon  caUed  to  be  sworn  as  a  juror  upon  a  trial  for  murder  is  set 
aside  because  he  is  conscientiously  scrupulous  of  taking  away  life,  and 
fhinlcR  himaAlf  not  a  proper  juror  in  such  a  cause,  and  a  trial  is  afterwards 
had  by  a  jury  to  whom  there  is  no  just  cause  of  exception,  the  verdict  ren- 
dered by  them  against  the  accused  will  not  be  set  aside,  merely  because  the 
juror  who  was  set  aside  had  not  been  challenged  by  the  attorney  for  the 
Commonwealth.     United  States  v.  Cornell,  2  ^Mason  104, 

10  A  juror  summoned  for  the  trial  of  a  prisoner,  fails  to  appear  on  the 
day  to  which  he  is  summoned,  but  appears  at  another  day  under  a  rule  to 
shew  cause  why  he  shall  not  be  fined  for  failing  to  appear.  If  in  other  re- 
spects qualified,  he  may  be  put  upon  the  panel ;  that  not  having  been  com- 
pleted when  he  appears.     Wormeley  v.  Com.,  10  Gratt  658-0. 

i^  The  prisoner  objecting  to  a  juror,  on  the  ground  that  the  venire  fadas 
was  illegfdly  executed,  (an  objection  which  applies  to  the  whole  panel,)  and 
the  court  sustaining  the  objection,  it  is  proper  to  set  aside  the  whole  re- 
turn, and  direct  another  venire  Jaeiae.    Epes'  case,  5  Gratt  676. 

As  to  challenges  to  the  array,  see  Whart.  Am.  Gr.  Law,  4th  edi.,  §  2046- 
2953,  and  cases  cited. 

^'  After  the  original  venire  is  exhausted  without  completing  the  panel, 
the  court  may  order  any  number  of  persons  to  be  summoned  it  may  think 
necessary ;  and  if  the  sheriff,  for  want  of  time  or  other  cause,  fails  to  sum- 
mon the  whole  number,  his  return  is  valid  for  as  many  as  are  summoned. 
Wormley  v.  Com,,  supra.  See  Oibson  v.  Com,,  2  Va,  Cas.  Ill ;  3  Bob. 
Prac.  (old  edi.)  173. 
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to  be  Biimmoned  in  the  county  or  corporation,  until  a  panel 
of  tw«nty-foar  juror.^,  free  from  exception,  be  completed. 
The  nccased  shall  have  no  peremptory  challenge,^'  except 
that  he  may  strike  from  the  panel  not  exceeding  eight  of 
the  names  thereon  ;  and  then  the  jury  for  the  trial  shall  be 
composed  of  twelve  of  those  not  so  stricken  oft',  to  be  selected 
by  lot."  (1  K  C.  p.  601,  §  9  ;  p.. 607,  §  26.  Acts  1845-6, 
p.  63,  §  8  ;  1847-8,  p.  148,  §  7 ;  1866-7,  p.  983,  §  9.) 


»  See  Hendrick  v.  Com.,  5  Leigh  708 ;  8  Bob.  Prao.  (old  edi)  170-171 ; 
VThart.  Anu  Or,  Law,  4ih  edi.,  §  2958«' 

^*  We  intentionally  omit  the  act  in  1  B.  G.  p.  266,  §  18,  and  in  1847-8, 
p.  149,  §  16,  declaring  that  *' juries  de  medietaU  Ungua  may  be  directed  by 
the  oonxts  respeotiyely,"    The  oonatraction  of  the  law  allowing  a  jnry  de 
medietate  linffum  was  mnch  discussed  in  Biehcurds  y.  I^  Com.f  11  Lei^^ 
690,  and  the  latitude  of  the  court's  discretion  in  refusing  one  in  Brown's 
ca8€y  Id.  711.    There  was  much  disagreement  by  the  judges  in  both  cases. 
The  reasoning  of  the  majority,  for  the  purpose  of  shewing  that  it  was 
purely  matter  of  discretion  of  the  court,  cogent  for  that  purpose,  is  equal- 
ly, we  think,  dedsiye  to  shew  that  the  statute  should  not  be  contained  in 
the  C!ode.    Perhaps  it  would  not  be  going  too  far  to  say  affirmatiyely,  that 
a^*jury  de  medietaU  lingua  shall  not  be  allowed  inanycase;^  but  we  do  not 
know  that  ^iat  is  necessary.    Bep.  Bey.  G.  Y.  p.  1019,  note. 

After  the  panel  has  been  completed,  and  the  prisoner  has  struck  off  eight, 
the  jury  may  be  selected  from  the  remaining  sixteen,  either  by  drawing  by 
lot  four  who  shall  be  discharged,  or  the  twelye  who  shall  constitute  the 
jury.    Bristow  y.  Com.,.  15  Gratt.  684. 

An  objection  to  the  mode  of  selecting  the  jury  in  a  trial  for  murder,  must 
be  made  at  the  time  the  jury  are  chosen;  and  prisoner  cannot  ayail  him- 
self of  it  after  yerdict.    Ibid. 

The  form  obseryed  in  swearing  a  jury  in  case  of  felony  is  thus  giyen  : 
After  four  jurors  haye  been  elected,  they  are  called  to  the  book  by  the 
derk,  who  administers  to  them  the  following  oath  or  affirmation : 

**You  shall  well  and  truly  try  and  true  deliyerance  make  between  the 
Gommonwealth  and  T.  T.,  the  pzisoner  at  the  bar,  whom  you  shall  haye  in 
charge,  and  a  true  yerdict  giye  according  to  the  eyidence.  So  help  you 
God." 

When  twelye  are  thus  elected  and  sworn,  the  officer  sends  the  panel  to 
the  derk,  who  says : 

"Gentiemen  of  the  jury,  answer  to  your  names;"  and  then  calls  o^er 
their  names,  the  officer  counting  them.    If  they  all  answer,  he  asks : 

*'Gentiemen,  are  you  all  sworn  ?" 
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To  whioh  th^  answer  **jea.**    And  then  the  oleik,  addreoriag  the  oAoaK; 

^^Sheriif,  make  proclamation.** 

Thereupon,  the  sheriff  makes  proclamation,  as  follows : 

**0;y«,  Ao.  If  anj  can  inform  the  Jndge  of  this  ooori,  the  attomef  for 
the  Commonwealth,  br  this  inqnest  now  to  be  taken  between  the  Common- 
wealth and  T.  T.,  the  prisoner  at  the  bar,  of  any  treason,  mnrdsr,  falony, 
or  other  misdemeanor  committed  or  done  by  the  prisoner  at  the  bar,  let 
them  come  forth,  and  they  shall  be  heard.  The  prisoner  stands  at  the  bar 
upon  his  deliTeranoe." 

After  the  proclamation,  the  dexk  calls  the  prisoner  by  name,  and,  if  be 
is  sitting  down,  desires  him  to  stand  up.  The  derk  then  addresses  the  Jury 
in  these  words: 

**(}entlemen  of  the  jtuy,  look  upon  the  prisoner,  and  hearicen  to  his 
cause.  He  stands  indicted  by  the  name  of  T.  T.,  late,  Aa,  for  that,  fte.,** 
(oontinning  as  in  the  indictment,  and  then  proceeding  as  follows) :  "ITpoa 
this  indictment  the  prisoner  hath  been  arraigned,  npon  his  arratgniaenl 
hath  pleaded  not  goilty,  and  fOr  his  trial  hath  pat  himself  npon  the  ootan- 
tzy,  whioh  ooontry  yon  are.    Yoor  charge,  therefore,  is  to  enquire  whether 

he  be  guilty  of  the ,^  (naming  the  offence,)  'Srhereof  he  staiub 

indicted,  or  not  goUty.  If  yon  iind  him  gnUty,  yon  are,**  ibe.,  (ihfom^ng 
them  as  to  their  duty,  which  of  coarse  Tsries  sooordingto  the  natnreo/  tlie 
case.)  8  Bob.  Prac.  (old  edi.)  174-5.  If  the  prosecation  be  for  moidte, 
the  charge  may  proceed  thas:  *'If  yoa  iind  him  guilty,  yoa  are  thea  far- 
ther  to  enquire  whether  he  be  goSLtj  of  murder  in  the  first  degrae,  or  in  llto 
second  degree.  If  yon  find  him  guilty  of  moider  in  the  itst  degtee^  Miy 
so  and  no  mors;  but  if  yoa  flndhimguil^of  murder  in  the  second  deigree 
only,  say  so,  and  you  are  then  further  to  ascertain  the  term  of  his  ceaflBe- 
ment  in  the  penitentiary,  so  aa  auch.tenn  be  not  less  than  fite,  nor  Mwe 
than  eighteen  years.  If  yoa  find  him  not  goili^  either  oi  mmder  in  Hie 
first  or  second  degree,  but  guilty  of  yolnntaiy  —nr^'BUflhttT  onl^, 
and  you  are  then  farther  to  asoertain  the  tenn  of  his  nimflnoiiMigJ 
penitentiary,  so  as  such  term  be  not  less  than  one,  nor  moes  than  five 
If  you  find  him  not  guilty  of  murder  or  roluntaiy  manslani^ter,  or  of  the 
felony  with  whioh  he  is  diarged,  you  may  find  him  guilfyof  intolanAary 
manslaughter,  and  in  that  case  will  assess  »  fine  to  be  paid  by  him  to  Ibn 
Commonwealth.  See  C.  V.  eh.  208,  §  29,  80 ;  Id.  oh.  191,  f  2-i5 ;  ch,  199, 
§  24.  If  the  prosecution  be  for  malicioasly  shooting,  stabbing,  cutting  or 
wounding  any  person,  or  by  any  means  causing  him  bodily  injury,  witb  in- 
tent to  maim,  disfigure,  disable  or  kiU,  the  charge  may  proceed  tfaoA:  *1f 
you  find  him  guilty  of  malidously  conmiitting  the  fdony  with  which  he 
stands  indicted,  with  intent  to  maim,  disfigure,  disable  or  kill,  youahall  ns- 
certain  the  time  of  his  confinement  in  the  penitentiary,  so  that  sooh  time 
be  not  less  than  one,  nor  more  than  ten  years.  If  you  iind  that  the  pri- 
soner committed  the  said  felony  unlawfully,  but  not  malidoos^,  with  tba 
intent  aforesaid,  you  shall  ascertain  the  time  of  his  oonfinenient  in  fliepeoi- 
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tentiaiy,  so  that  the  same  be  not  less  than  one,  nor  more  than  five  years, 
or  ascertain  the  time  of  his  confinement  in  the  county  jail,  so  that  snob 
confinement  shall  not  exceed  twelye  months :  and  if  yon  find  that  he  be  con- 
fined in  jail,  you  will  assess  a  fine  against  the  prisoner,  to  be  paid  by  him  to 
the  Commonwealth,  not  exceeding  fiye  hmidred  dollars.  If  yon  find  him  not 
guilty  of  the  offence  charged  against  him,  but  gnilty  of  an  attempt  to  com- 
mit said  offence,  yon  will  scertain  the  term  of  his  confinement  in  the 
coonty  jail,  so  that  such  confinement  be  not  less  than  six,  nor  more  than 
twelve  months.  If  yon  find  him  not  goilty  of  the  offence  charged  in  the 
indictment,  nor  of  an  attempt  to  commit  the  said  offtsnce,  yon  will  Say  so 
and  no  more ;  and  hearken  to  the  evidence.'*  See  C.  Y.  oh.  191,  §  9 ;  Id. 
ch.  208,  §  32 ;  Id.  ch.  199,  §  10.    ' 

When  the  evidence  and  arguments  on  both  sides  are  concluded,  the  she- 
xiff  is  directed  to  take  out  the  juzy,  and  the  indictment  is  delivered  to  one 
of  them. 

After  the  jury  have  agreed  on  their  verdict,  it  is  writteA  on  the  indict- 
ment, and  signed  by  one  of  them  as  foreman.  Whereupon  a  signal  is  given 
by  them,  and  the  ofllcer  goes  and  brings  them  into  court. 

The  clerk  then  says,  *'  Gentlemen  of  the  jury,  answer  to  your  names," 
and  calls  them  over  from  his  minute-book,  the  oSLoet  counting  tiliem. 

13m  cksak  then  makes  the  enquiry,  *' Have  you  ageeed  on  your  verdict? " 

.To  whi^  the  foreman  answers,  ^Yes.** 

If  it  be  a  case  of  felony,  the^olerk  then  addresses  the  prisoner  by  name, 
aad'bidirhim  stand  up ;  and  if  there  be  any  persons  between  the  prisoner 
and  the  jury,  he  bids  tfaem  stand  from  before  the  prisoner. 

Jgx  a  case  of  felony,  the  dark,  addrsBsing  the  Jury,  says : 

*'Iiook  upon  the  prisoner  I    How  say  yon?    Is  he  guilty  of  the ^ 

(paaamg  the  offence)  *'  whereof  he  stands  indieted,  or  not  guilty?** 

I«  a^MMie  of  nufldemeanor,  the  desk,  without  desiring  the  jury  to  look 
xijftm  the  defendant^  propounds  the  question  simply  as  foUows : 

'*  Biyw  saj  yon?  la  the  defendant  gaflty  of  the  misdemeanor  of  whidh* 
betfitapdaiiidioled,  at  not  guilty?" 

!J!k»  f potman  anawexs  '*  Guilty, "  or  *'  Not  guilty,"  according  as  the  jury 
bttve  detannined. 

"Q^poa,  tbe.foMman*a  making  his  response,  the  derk  takes  the  indictment 
tKM»  him»  and  reads  aloud  the  verdict  as  it  is  written  on  the  indictment. 
Then  is  the  proper-  time  to  put  the  verdict  in  proper  form,  which  the  derk 
usually  does,  under  the  direction  of  the  oourt.  8  Bob-  Pr.  (old  edi.)  262 ; 
1  A^rebh*  Cr.  Pr.  Jb  PI.,  7th  edi.,  top  p.  599 ;  Bob.  Fonns  (old  edi.)  222. 

Where  the  prisoner  is  indicted  for  murder,  the  verdict  may  be  as  follows : 
*^We,  the  jury,  find  the  prisoner,  A.  B.,  guilty  of  murder  in  the  first  de- 
gr^  **-— <Kr,  '*  guilty  of  murder  in  the  second  degree,  and  ascertain  the  tenn 

of  his  confinement  in  the  penitentiary  to  be years;"  or  *'  not  guilty 

eitiierof  murder  in  the  first  or  second  degree,  but  guilty  of  voluntazy  man- 
fllau^^iter',  alid  ascertain'th'e  term  of  his  confinement  in  the  penitentiaxy  to 
l>e ^'  yean  ;^  or  ^'not  goilty  of  the  felony,  but  gaUty  of  involuntary  man- 
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aUnghter,  and  asseaB  a  fine  against  him  of doUara  ;**  or  "not  gmlty 

of  the  felony,  but  goiltj  of  an  attempt  to  commit  atioh  felony,  and**  (if  the 
felony  attempted  la  punishable  with  death)  *'  ascertain  the  term  of  his  con- 
finement in  the  penitentiaiy  to  be years."    And  so  on,  in  other  caaas, 

in  response  to  the  charge. 

In  a  case  of  felony,  after  the  Terdict  is  rendered  by  the  joiy,  and  read  in 
open  oonxt,  it  is  the  duty  of  the  derk  to  direct  the  jnry  to  hearken  to  their 
yerdiot  as  the  conrt  has  recorded  it.  After  the  yerdiot  is  recorded,  the 
derk,  addressing  the  jnry,  aays: 

**  Gentlemen  of  the  jnry,  hearken  to  yonr  yerdict  as  the  court  haih  re- 
corded it    Yon  say  that  A.  B.  is  goiliy  of ^" (stating  the  finding),  "and 

so  Bay  yon  all,"  or  words  to  that  eifeet.  When  this  is  done,  if  none  of  the 
jury  ezpreas  their  dissent,  the  yerdict  will  stand  as  recorded.  Until  it  is 
done,  the  yerdict  is  not  perfected,  and  the  jnry  haye  a  right  to  retract  or 
to  alter  it.  8  Bob.  Fr.  (old  edi.)  266 ;  Gibson's  ease,  2  Va.  Gas.  78;  Bob. 
Forms  (old  edi.)  222 ;  1  Arohb.  Cr.  Fr.  Jb  PI.  7th  edl,  top  p.  667;  BeffiM 
y.  Vodden,  1  Bennett  A  Heard;  Lead.  Gr.  Ga.  547-8.  After  the  yerdict  is 
recorded,  it  is  a  general  mle  that  it  cannot  be  amended.  1  Ghitty  Cr.  L 
648;  2  Hale  2d9;  Go.  lit.  227,  b;  1  Archb.  Gr.  Pf.  A  PI.  601. 
If  the  yerdict  be  not  guUtiy,  the  derk,  after  recording  it,  says : 
*'  Gentlemen  of  the  jnry,  hearken  to  yonr  yerdict  as  the  conrt  hatfa  re- 
corded it.  Ton  say  that  A.  B.  is  not  gnilty  of  the "  (naming  the  of- 
fence) **  whereof  he  stands  indicted,  and  so  say  yon  all." 

The  derk  then,  addressing  the  sheriff,  says :  *' Sheriff,  make  proclama- 
tion," which  the  sheiiif  does  as  follows : 

*-''  Oyss,  &C.  If  any  can  inform  the  jndge  of  this  conrt,  or  the  attoraej 
for  the  Gommonwealth,  of  any  treason,  mnrder,  fdony,  or  other  miede- 
meanor  committed  or  done  by  A.  B. ,  the  prisoner  at  the  bar,  let  them  oome 
forth,  and  they  shall  be  heard.  The  prisoner  stands  at  the  bar  npon  his  de- 
liyerance." 

After  proclamation,  the  derk  asks  the  attorney  for  the  Gommon- 
wealth if  he  has  any  thing  further  to  allege  against  the  prisoner?  And  if 
he  says  he  has  not,  the  jailor  is  directed  to  discharge  him.  Bob.  FonoB, 
(old  edi.)  218,  223 ;  8  Bob.  Pr.  (old  edU;  269. 

On  a  trial  for  mnrder,  it  is  not  error  that  the  derk,  in  charging  the  jniy, 
does  not  indnde  in  his  enmneration  of  the  yarions  species  of  homidde,  in- 
yoluntary  manalanghter.    Mc  WhirVs  case,  3  Oratt  595. 

In  the  case  of  Allen  y.  TJie  Cam,,,  2  Ld£^  727,  the  prisoner  was  indicted 
for  an  offence,  the  punishment  whereof  was  imprisonment  for  not  leas  thsn 
one,  nor  more  than  three  years;  but  the  derk,  in  charging  the  jnxy,  stated 
that  if  they  found  the  prisoner  gnilty,  his  term  was  to  be  not  less  than  Uoo 
nor  more  than  three  years.  The  General  Gourt  considered  this  charge  as 
equiyalent  to  an  instruction  from  the  conrt. .  It  was  giyen  by  an  officer  of 
the  court  in  the  usual  course  of  his  duty,  in  the  presence  and  hearing  of 
the  court,  and  not  haying  been  corrected  by  the  conrt,  was  to  be  regarded 
as  haying  been  sanctioned  by  it.    Although  its  effect  did  not  appear,  yet  it 
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§  10.  In  a  criminal  case,"  if  qualified  jurore,  not  exempt 
from  serving,  cannot  be  conveniently  found  in  tbe  county 
or  corporation  in  which  tbe  trial  is  to  be,  tbe  court  may 
cause  so  many  as  may  be  necessary  of  such  jurors,  to  be 
Bommoned  from  any  other  county  or  corporation  by  the 
Bfaeriff  or  sergeant  thereof,  or  by  its  own  officer."  Every 
juror,  so  summoned,  sball  be  paid  one  dollar  for  each  day  he 
attends,  and  the  same  mileage  as  a  witness  in  a  civil  case  ; 
and  every  juror  residing  in  such  county  or  corporation,  and 
serving  on  such  jury,  shall  be  paid  in  like  manner  one  dol- 
lar for  each  day  he  attends  on  such  jury.  Such  jurors  shall 
be  forthwith  paid  by  the  officer  of  the  court,  and  he  shall  be 

nUffht  have  indaced  the  jiixy  to  agree  npon  the  term  of  ttoo  yean  for  the 
prifloner's  confinement,  belieying  that  to  be  the  minimum^  when,  if  they 
had  been  correctly  informed  of  the  law,  they  might  have  aaoertained  hia 
imprisonment  to  be  ans  year  only.  The  judgment  was  therefore  reyeraed, 
the  yerdict  set  aside,  and  a  new  trial  ordered.    3  Bob.  Prao,  (old  edi)  175. 

In  the  same  case,  the  attorney  for  the  Commonwealth  had  agreed  to 
waive  and  remit  one  year's  imprisonment,  and  to  take  judgment  for  the 
residue  of  the  term,  namely,  one  year;  and  sentence  was  pronounced  ac- 
cozdingly.  OChe  court  held,  that  the  erroneous  charge  of  the  clerk  was  not 
OQzrected  by  what  was  done  by  the  attorney  for  the  Ck>mmonwealth.  For 
the  power  of  pardon  was  not  in  his  hands.  His  waivingand  remitting  one 
year  of  the  term  was  a  yoid  act,  and  ineffectual  to  any  purpose.  It  left  the 
verdict  entire.    Id.  176. 

^  Hiis,  it  will  be  perceiyed,  is  not  confined  to  a  case  of  felony.  By  mak- 
ing it  thus  general,  a  judicious  exercise  of  the  power  it  confers  may  save 
the  necessity  of  removing  causes,  which  otherwise  would  have  to  be  moved 
to  other  counties.    Rep.  Sey.  0.  Y.  p.  1019,  note. 

M  The  regular  term  of  the  court  having  been  spent,  and  only  one  of  the 
yeniiemen  summoned  to  try  a  prisoner  haviiig  been  found  free  from  excep- 
tion, the  court  discharges  him,  and,  being  of  opinion  that  jurors  qualified 
to  senre  cannot  begotten  in  the  county,  luakes  an  order  directing  the  sheriff 
to  summon  thirty  persons  from  each  of  two  corporations,  to  attend  as 
jurors  for  the  trial  of  the  prisoner  at  a  special  term  of  the  court  appointed 
to  be  held,  and  to  which  time  the  court  adjourns :  Beld,  it  was  not  neces- 
saiy  to  have  another  venire  faeiae  for  summoning  jurors  from  the  county, 
returnable  to  the  special  term,  before  making  the  order  to  smnmon  jurors 
from  abroad ;  and  there  was  no  error  in  directing  jurors  to  be  summoned 
from  two  counties  or  corporations  at  the  same  time.  Worfneley  v.  Oom.y 
10  Gratt  658. 
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r^Mud  oat  of  the  treasoiy  on  the  order  of  the  court."  (Acts 
1845-6,  p.  63,  §  4 ;  1847-8,  p.  149,  §  8  ;  1866-7,  p.  938, 
§10.) 
{  11.  (When,  iaacriminalcasey  the  jary  are  kepi  togethor^ 

The  Uw  llz6B  the  number  of  Jnxon  who  are  to  be  summoned  under  the 
original  9enire;  but  in  the  ordera  which  the  oourt  iaines  to  ita  oflloea  to 
Bummon  Jurors  from  other  oountiea,  in  the  oaae  contemplated  by  the  Code, 
it  la  leatrieted  to  no  spedfled  number.  The  oourt  may  order  any  number 
it  2may  tiiink  neoeaaary  in  order  to  form  an  unexceptionable  Jury ;  and  if 
the  aheriif ,  from  want  of  time  or  other  eause,  fails  to  summon  the  whole, 
no  good  reason  is  seen  why  the  return  should  not  stand  good  for  as  many 
as  are  summoned.    Id.  685-6. 

"  Jvaan  in  proseoutionB  for  felony,  irtiether  in  a  oroult,  county  or  cor- 
poration oourt,  shall  be  paid  as  provided  for  in  this  section  of  the  Oode. 
Acta  1852-8,  ch.  27,  f  80,  p.  46. 

This  section  of  the  Oode  giyes  to  all  Jurors  sitting  in  criminal  caaes, 
wfaettier  procured  in  the  county  in  which  the  trial  is  had  or  not,  oompen- 
sation  at  one  dollar  for  each  day  he  attends  on  such  jury.  Souther  v.  Com^ 
7  Oratt.  678,  684-5. 

^'  In  a  prosecution  for  felony,  the  jury  are  always  kept  together  in  Ylr- 
ginia  ao  long  as  thej  continue  charged  with  the  case.  There  are  sometunes 
oases  of  misdemeanor  in  whi6h  the  same  conrae  ought  to  be  pursued.  8 
Bob,  Prae.  (old  edi.)  245-6.  The  great  influence  which  public  opinion  has 
over  individuals,  and  the  practices  to  which  Jurors  who  are  charged  with 
the  trial  of  a  cause  are  exposed,  furnish  the  most  cogent  reasons  for  pre 
Tenting  them  from  dispersing  and  intermixing  with  the  parties  or  theii 
friends.    Johmon,  J.  in  Ander$on*9  coie^  2  Bailey  566. 

When  the  Jury  in  a  case  of  felony  cannot  fully  hear  the  eyidence  and  the 
arguments  of  counsel  on  the  day  that  they  are  impanneled,  the  practice  in 
Virginia  is  to  oommit  them  to  the  custody  of  the  sheriiT  or  other  officer, 
wiio  Is  diaceoted  to  keep  them  together  without  communication  wfifli  any 
other  person,  and  to  cause  them  to  appear  before  the  court  at  tfaelwur  to 
which  it  adjourns.  At  the  time  of  so  committing  the  jury  to  the  custody 
of  the  oi&oer,  it  is  usual  to  administer  an  oath  to  the  officer  to  tiie  fdBov* 
ing  effect :  ''Yon  shall  well  and  truly,  to  the  best  of  your  ability,  keep  this 
Jury,  and  neither  qpeak  to  them  yourself  nor  suito  any  other  person  to 
speak  to  them  touching  any  matter  relatiye  to  this  trial,  until  they  letom 
into  court"    8  Bob.  Frao.  (old  edi.)  246. 

The  sheriff  is  bound  ex  offldio  to  keep  the  jury  when  adjourned  in  aetinu 
inal  case.  It  is  not  indispensably  necessary  thst  he  should  be  sworn,  thoa^ 
it  is  generally  done  out  of  abundant'  caution.  Bnt^  if  it  were  admitteii.  to 
be  neoessaxy,  it  would  be  presumed  he  was  sworn,  unless  the  record  shewed 
the  contrary.    BennetCt  ease,  8  Leigh  745 :  27i4nnp»on*B  com,  8  Oratt.  648. 

In  impanneling  a  jury  for  trial  of  an  indictment  of  felony,  there*  is  no 
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BMOHity  to.  keep  juiymenf  who  haye  been  elected  .aKid  sworn,  together  and 
separate  from  other  persons,  under  charge  of  the  sherijS,  until  the  whole 
number  shall  be  elected  and  swoza.  Tooel  y.  Com,,  11  Leigh  714 ;  JSpis* 
ea8€y  5  Qratt.  676 ;  1  Burr's  Trial  p.  882. 

Mere  separation  of  the  jniy  oat  of  the  eostody  of  the  officer,  without 
further  impropxiety,  has  been  held  snffioient  to  set  aside  a  yerdict  Cam. 
y.  McCaMij  IVa.  Oas.  804 ;  Overbee  y.  Cam.,  1  Bob.  766.  Bat  see  MarHn'i 
eaa&f  2  Leig^  745 ;  lfeOart&r'$  eate,  11  Lexg^  688 ;  TaaeTs  case,  Id.  714 ; 
Thampgan^t  ease,  8  Gratt  687-8.  In  the  last  case,  ThampiaUj  J.,  who  de- 
liyared  the  opinion  of  the  coort,  said  that  "the  cases  of  MarUnt  McOar^ 
Ur  and  Taoel^  haye  oountenanced  a  less  rigid,  and  in  oor  opinion  more 
reasonable  rale.  .  But   this  case  is   distingoidiable   from^ 

MeCattTs  and  Overbee^s,  in  the  character  and  ciroomstances  of  the  separa-i 
taon  and  absence  of  the  jorors ;  and  in  a  more  important  point  still,  in  this, 
that  whilst  in  those  cases  the  separation  was  proyed  by  other  witnesses,  in 
this  it  is  proyed  by  the  joror  alone,  aa  a  wUnesa  of  the  prisoner,  who  in  the. 
same  breath,  negatiyes  commnnication  or  oonyersation  with  any  one ;  and 
by  oonseqnence  not  only  negatiyes  the  presomption  or  probability,  bat  eyen 
possibility,  of  tampering  or  abase  of  any  kind.  It  is  not  necessary,  there- 
fore, to  oyerrale  those  cases  in  order  to  sostain  this  yerdict.  It  will  be  time 
enoagh  to  decide  whether  or  not  they  shall  stand  when  a  case  similar  in  all 
respects  shall  arise.  When  it  does,  if  those  cases  shall  be  interpreted  to 
haye  decided  that  a  separation  per  ee  will  yitiate  a  yerdict,  there  will  be 
against  them  and  in  the  one  scale  of  reason,  an  unwayezing  oorrent  of  Eng- 
lish authority,  andent  and  modem,  the  oyerwhelifSing  weight  of  American 
anthority  from  onr  sister  States,  with  the  Virginia  adjudications  before  re- 
ferred to ;  and  in  the  other,  only  the  argument  of  the  stare  decisis. "  S 
GiaU.  648-644.  The  EngUsh  cases  are  uniform,  that  though  the  jury  sep* 
anite,  if  there  be  no  further  abuse,  this  shall  not  yitiate  the  yerdict,  though 
it  would  be  a  contempt  of  the  court  if  contrary  to  their  instructions,  and 
would  be  punishable  as  saoh.  Opinion  in  The  People  y«  Douglass,  4  Cow- 
88,84,85;  cited  in  8  Bob.  Frao.  (old  edi.)  247. 

In  MarUis  v.  Cam.,  where  after  the  Jury  had  been  impanneled  and  sworn,, 
but  b^dtre  anff  eoidenee  was  giyen,  three  of  the  jurors  separated  from  their 
feUowa,  for  a  brief  Bpsnoe  of  tame,  (two  of  them  unattendJb  by  an  officer,) 
a  majority  of  the  judges,  without  expressing  any  opinion  as  to  the  eharao- 
ter  of  the  separation  proyed,  held  that  the  yerdict  should  not  be  set  aside, 
on  the  ground  of  a  distinction  between  a  separation  before  and  one  qfler 
the  eyidenoe  commenced ;  whilst  others,  under  a  belief  that  the  possibility 
of  any  tampering  with  the  jury  under  the  circumstances  of  this  case  was 
too  iemote»  oyecrnled  the  motion  on  that  ground,  without  affinning  or  de- 
nying the  prineiple  adopted  by  the  court    2  Leigh  745. 

Upon  trial  of  indictment  for  murder,  the  jury  not  agreeing  on  a  yerdict, 
are,  after  dark,  adjourned  oyer  till  next  morning,  and  committed  to  two 
sheriifB  to  be  enclosed  in  a  room  to  be  prepared  for  them.  In  conducting 
them  from  the  court-house  to  their  room,  one  juror  separates  from  his  f el- 
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lows,  gete  tireaty^ye  ymtdM  from  thani,  and  the  aherifls  liATing  fhan  ia 
oliarge  tells  a  serTant  whom  he  meets  with  to  take  can  of  his  hotse,  mys 
nothing  else  to  anj  one,  and  no  one  speaks  to  him.^He  is  immsdiataly  * 
pnzsaed  by  one  of  the  aheriib,  and  brooi^t  back  to  the  xest  of  the  jaiy. 
His  separation  from  his  fellows  does  not  exoeed  a  minute,  and  he  waayeta 
shorter  time  oat  of  sight  of  the  sheriffs.  Nextf  morning,  joiy  finds  prir 
oner  guilty  of  mnrder  in  the  first  degree,  and  eoort  passes  senteBoe  of 
death.  Such  separation  of  the  juror  from  his  fellows  is  no  esiMe  for  set- 
ting aside  the  yerdiot    McCarter  y.  Com.,  11  Lei^^  638. 

Tbe  separation  of  one  or  more  of  the  jwymen  from^  the  rest,  for  inno- 
oent  pnxposes,  is  no  ground  for  setting  aside  the  yerdiot,  proyided  tin  sq>- 
aration  is  with  the  anthority  of,  and  the  jnror  is  aooompanied  by,  one  of  tiw 
oflloers  who  has  charge  of  the  jmy ;  and  provided  also,  tiiare  is  no  astnsi 
improper  oommnnioation  between  the  jnror  and  other  persons  doling  tiw 
said  aathorised  separation.  The  hare  paaibiUtif  of  tamperijug  with  the 
Jury,  is  no  snflloient  reason  for  setting  aside  the  yerdiot  Thomas  y.  Com. 
2  Ya.  Cas.  479. 

After  the  retirement  of  the  jmy  in  a  oriminal  ease,  (they  being  kept  to- 
gether,  under  the  oare  of  the  sheriff,  in  a  room  separate  from  all  othen,) 
one  of  the  jurors  called  to  a  friend  from  a  window,  desiring  him  to  infonn 
his  family  of  the  eanse  of  his  absence,  and  requesting  him  to  proeoie  his 
watch,  and  deliy er  it  to  the  sheriff  for  him.  This  cony eraStion  is  not  soiB- 
oient  to  set  aside  the  yerdiot,  although  the  sheriff  happened  not  to  hear  it^ 
Kenedy  y.  Ccm.^  Id.  510. 

Although  Hie  evidence  of  the  juror  himself,  who  held  such  ooayeraation, 
and  of  the  person  to  whom  it  was  addressed,  should  be  receiyed  witti  gnat 
allowance,  yet  the  eyidence  of  another  juror,  who  heard  the  oonyenation, 
and  was  in  no  manner  implicated  in  a  charge  of  improper  conduct,  is  enti* 
tied  to  the  fullest  weight.    Id. 

On  a  trial  for  grand  larceny,  the  jury  find  the  prisoner  guilty,  but  the  yer- 
diot ascertains  no  term  of  imprisonment ;  the  court  tells  the  juron  they  are 
discharged,  but  they  are  called  back  instantly,  before  any  of  them  had  left 
the  court-houa&  except  one,  who  had  gone  a  short  distance  aoddentaUy 
accompanied  by  a  deputy  sheriff :  BM,  the  yerdiot  must  be  set  aside,  and 
a  new  trial  awarded.    MUU  y.  Cbm.,  7  Leigh  751. 

The  jury,  in  a  criminal  case,  on  their  retirement  for  the  ni^t,  were 
placed  up-8taiiB  in  a  tavern,  in  five  lodging-rooms,  which  were  separated 
from  each  other  by  a  common  paasage,  into  which  they  all  opened.  The 
doors  of  the  lodging  rooms  were  generally  open ;  the  doors  to  the  common 
passage  were  kept  constantly  shut,  so  as  to  exclude  other  persons.  This 
disposition  of  the  jury  is  in  strict  compliance  with  the  law,  v^ch  requires 
that  the  jury  should  be  kept  together.    Kennedy  v.  Cam.^  supra. 

A  jnror  called  by  the  prisoner  as  a  witness,  states  tiiat  on  a  certain  mom. 
ing  during  the  progress  of  the  trial,  before  the  rest  of  the  jury  had  risen, 
he  rose,  dressed  himself,  and  went  down  stairs  to  the  pavement  before  the 
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door  of  the  hotel  where  the  Jxixy  vere  lodged  for  the  night,  for  the  purpose 
of  meetiiig  with  a  passer-by  to  send  a  message  to  his  family;  and  after  re- 
matning  there  aboat  five  minutes  and  seeing  no  one  passing,  he  retained 
to  the  rest  of  the  jury :  HM^  That  the  only  proof  of  separation  of  the 
joiy  beiiig  that  of  the  Jnror,  the  prisoner's  witness,  who  negatiyes  aU  abuse, 
tampering  ox  improper  inflnence,  the  act  of  the  juror  is  not  soffieient 
gvcmnd  for  setting  aside  the  yerdict  and  giranUng  a  new  trial.  Thompson 
t.  Com,,  8  Orat.  6S7-8. 

In  the  progress  of  a  trial  which  lasts  seyeral  days,  npon  the  adjournment 
of  the  court  at  night,  the  jmy  are  committed  to  the  sheiiif  to  be  kept  until 
next  day.  ^e  most  oonyenient  and  suitable  accommodation  which  can  be 
prorided  for  the  jury  is  in  the  third  story  of  a  large  hotel,  where  they  are 
placed  in  fiye  diif erent  rooms  opening  upon  a  common  passage  which  ccmi- 
mimicates  with  the  street  below  by  flights  of  stairs,  the  doors  of  their 
chambers  being  unlocked  during  the  night,  the  jurors  being  unwilling  to 
hare  them  looked  from  apprehension  of  fire  during  the  night,  and  there 
being  no  doors  or  other  fastenings  at  either  end  of  the  passage.  This  is 
not  a  separation  of  the  jury,  for  which  the  prisoner  is  entitled  to  a  new 
trial    Ibid. 

In  the  morning  before  the  court  meets,  the  jury  are  walking  out  accom- 
panied by  the  sheriff  for  relaxation  and  exercise,  and  pass  the  boundary 
line  separating  the  county  in  which  the  trial  is  progressing  from  an  adjoin- 
ing ecfonty,  and  remain  in  the  adjoining  county  a  few  minutes,  but  there  is 
no  separation,  conyersation  or  communication  with  any  one  by  any  of  the 
jmofs.  This  is  not  a  separation  of  the  jury  for  which  tiie  prisoner  is  en- 
titled to  a  new  triaL    Ibid. 

On  a  trial  for  murder,  during  a  recess,  the  jury  is  committed  to  the 
keeping  of  the  high  sheriff,  who  is  sworn  to  keep  them ;  but  his  deputy  is 
not  sworn.  The  high  sheriff  goes  out  with  a  part  of  the  jury,  leaying  the 
others  in  <he  jury  room  with  the  deputy,  and  with  the  door  locked  or 
olosed.  This  is  not  nusoonduct  of  the  jury  which  will  entitle  the  prisoner 
to  a  new  trial.     Trim  y.  Com.,  18  Oratt.  983. 

A  sheriff  to  whom  a  jury  is  committed  in  the  progress  of  a  criminal  trial, 
walks  with  them  to  a  neighboring  house,  and  whilst  there  withdraws  from 
the  room  where  they  are,  leaying  them  in  the  company  of  three  other  per- 
sons, although' these  other  persons  swear  that  there  nas  no  allusion  by  them 
to  the  trial  during  such  absence  of  the  sheriff,  yet  the  yerdict  of  the  juxy 
Against  the  prisoner  is  to  be  set  aside,  and  a  new  trial  directed.  Com.  y. 
Wormeleyy  8  Gratt  712. 

Separation  of  a  juror  out  of  the  custody  and  control  of  the  officers  hay- 
ing charge  of  the  jury,  is  prima  facU  sufficient  to  yitiate  the  yerdict;  and 
it  is  incumbent  on  the  Commonwealth  to  refute  that  presumption,  by  dis- 
proying  all  probabilities  or  suspicions  of  tampering.  Philips  y.  Com.,  Id 
Gratt485. 
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beyond  the  day  on  which  they  are  empaniidedy  the  court  shall 
direct  its  officer  to  famish  them  with  saitable  board*  and 
lodging  while  so  confined.  The  expenses  thereof,  not  ex- 
ceeding one  dollar  per  day  for  each  jnror,  shall  be  paid  ont 
of  the  treasnry  when  allowed  by  the  conrt.**  (Acts  1850-51, 
p.  84,  §  18.  1  R.  O.  p.  60S,  §  14.  Ads  1847-«,  p.  150, 
§  22.     C.  V.  ch.  208,  §  11 ;  1866-7,  p.  988,  §  11.) 

§  12.  If  a  jaror,  after  he  is  sworn,  be  unable  from  any  cause 
to  perfimn  his  dnty,  the  conrt  may,  in  its  discreti(^n,  canae 
another  qualified  jaror  to  be  sworn  in  his  pUc^.  And  in  any 
criminal  case,  the  court  may  discharge  the  duty,  when  it 
appears  they  cannot  agree  in  a  verdict,  or  that  there  is  a 
manifest  necessity  for  sach  discharge."  (Acts  1845-6,  p. 
68,  §.5 ;  1847-8,  p.  149,  §  9 ;  1866-7,  p.  988,  5  12.) 

^  Any  indulgence  in  spiritoni  liqnora,  during  trial,  ifc  mm  o&oe  held  in 
Jfew  York,  will  avoid  the  yerdiei.  Denniion  t.  ColUna^  1  Cowen  111; 
jBo§$  t.  SmUhf  4  Oowen  17;  7^  People  t.  Douglan^  Id«  ^;  Qraniw* 
Fouler^  7  Id.  662.  The  contnoy  doctrine  is  now  held  in  that  State.  WU- 
90n  y.  Atfrahami,  1  HiU  207.  In  Virginia,  it  is  not  miabehaTior  in  a  ja- 
ror,  to  drink  apiritons  liquon  in  moderation.  7komp90iCB  earn,  8  Giatt.  638. 
See  farther  on  this  aabjeot,  8  Bob.  Prao.,  (old  edL,}  248-9 ;  CoUmasi,  t. 
Moody,  4  Hen.  &  Mnnf .  1 ;  Bryant  t,  Fortter,  7  Conn.  B.  562 ;  Cbm.  r. 
Roby,  12  Pick.  B.  496 ;  BwreU  t.  ToudU,  24  Eng.  O.  L.  B.  142 ;  U.  8. 
T.  CfUbert  et  al,  2  Snmner  21 ;  J?<hm  t.  Btate,  11  Humph.  491 ;  Whoit. 
Am.  Or.  Law,  4tfa  edi.,  f  8147. 

^  This  section  (0.  Y.  ch.  206,  §  11)  ahall  not  be  oonatmed  to  apply  to 
Jtuora  in  prosecutions  for  misdemeanors.    Acts  1852-8,  oi4^7,  §  87,  p.  47. 

^  A  juror  may  be  withdrawn  whenever  he  is  too  rick  to  be  able  to  at- 
tend ;  where  he  turns  out  to  be  an  alien,  and  thus  disqualified ;  where  he 
is  disoorered  to  be  deranged ;  whenever  he  is  either  favorable  or  hostile  to 
the  party  indicted;  where  he  has  purposely  kept  back  evidence  for  the 
prosecution ;  or  where  a  material  witness  is  suddenly  incapacitated  by  ill** 
neaB  from  attending.  Whart*  Am.  Or.  Law,  4th  edt,  f  8120;  1  CMtty  Gr. 
Law  681.  And  the  "legal  necessity,''  in  the  view  of  Judge  Story,  aUk^ 
even  in  a  capital  case,  in  each  of  the  above  oases.  U.  £L  t«  OooHdyo,  S 
OalL  864.  See,  also,  People  v.  Dajnon,  18  Wend.  851;  People  v.  SOia,  15 
Id.*  871. 

'■For  the  state  of  the  law  as  to  this  matter  before  this  statute,  see  8  Bob. 
Prac.  (old  edi.)  250-261 ;  Wardle*$  ease,  1  Oar.  A  Marsh.  647 ;  41  Eng.  Oom. 
Law  Bep.  351 ;  FelFe  ease,  9  Leigh  618 ;  WiUiami'  eau,  2  Gratt  567 ;'  Dy^e 
caee,  7  Gratt.  662. 

The  power  to  discharge  the  Jury  and  put  the  accused  upon  his  trial  be- 
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Two  or  more  persons  charged  jovnUy ;  insane  persons. 

§  18.  Where  several  persons  are  jointly  charged  and  held 
to  be  tried  for  felony,  the  clerk  by  whom  a  venire  facias  is 
required  to  be  issued,  shall  issue  a  writ  for  a  single  venire 
for  the  trial  of  all  of  them."  (Acts  1847^,  p.  149,  §  10  ; 
1866-7,  p,  934,  §  18.) 

§  14.  Persons  indicted  of  felony,  who  elect  to  be  tried 
jointly,  shall  be  allowed  to  strike  from  the  panel  not  more 
than  eight  thereof,  and  only  such  as  all  of  them  agree  to 
Strike  from  it."  (Acts  1847-8,  p.  149,  §  11 ;  1866-7,  p, 
934,  §  14.) 

§  15.  If  persons,  indicted  jointly  for  felony,  elect  to  ^be 
tried  separately,  the  venire  summoned  for  their  trial,  may  be 
used  for  him  who  is  first  tried,  and  the  court  shall  award  a 

fore  a  new  Joiy,  held  to  haye  been  propeily  ezereised  in  a  capital  case, 
wheace  the  jmy  had  been  kept  together  for  nine  days  wiihoat  agreeing  on  a 
verdict,  and  the  health  of  one  of  the  JororB  was  raifezing  from  confine^ 
znent,  while  the  peisonal  attentions  of  another  Jnror  were  required  by  the 
Bitoation  of  his  wife.    FelVa  ecue,  9  Leig^  618. 

There  most  be  a  neceaaity  for  the  dischaige  of  the  jnry  to  authorize  it^ 
And  if  the  ooort  improperly  discharge  the  jnzy  without  the  consent  of  the 
prisoner,  he  is  entitled  to  be  discharged  from  the  prosecution.  WiUiami' 
eai0f  2  Oratt.  567-8. 

If  it  does  not  appear  on  the  record  that  the  defendant  objected,  it  will  be 
prasomed  in  the  appellate  oonrt,  that  the  ooort  below  di8<diarged  the  Jnry 
i-mpftnT^Aiftfi  and  sworn  in  the  case  for  snffloient  cause,  and  with  the  eonseni 
or  aoqniesoenoe  of  the  defendant.    Dye^s  ca$ej  7  Qratl.  662. 

The  practice  of  finally  adjourning  the  court,  without  noticing  the  jniy, 
whereby  itjsdisdkaiged  by  operation  of  law;  orof  discharging  them  sinral* 
taneoosly  with  the  final  adjournment  of  the  eourt^  approved.     WUUamti^ 

»  Change  by  this  section  of  the  role  in  MeWMrffs  c(ue^  8  Gratt  694. 

**  Upon  a  joint  indictment  against  scTeral,  the  Oommonwealth  nuqr  «leot 
to  \!tj  them  s^Muntely.    CfurrtnCi  mm,  7  Gratt  619. 

By  the  common  law,  until  it  was  changed  by  a  recent  act  for  the  summon- 
ing of  tenirea  and  impanneling  Juries  in  criminal  cases,  the  Ck>mmonweanii' 
and  not  the  prisoner,  in  case  of  j<^t  indictments,  had  the  ri^^t  of  election 
subject  to  the  control  and  discretion  of  the  court,  whether  to  arraign  and 
tKj  prisoners  or  defendants  Jointly  indicted,  separately  or  jointly.  By  the 
law  in  force,  (see  Beyised  Criminal  Statute,  Sessions  Acts  1847-8,  p.  149, 
sections  11  and  12,)  each  defendant  has  a  rig^t  to  a  sq;»rate  trial,  if  he  so 
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several  venire  facias  for  the  trial  of  each  of  the  others." 
(Acts  1847-48,  p.  149,  §  12 ;  1866-7,  p.  934,  §  15.) 

§  16.  Ko  person  shall,  while  he  is  insane,  be  tried  for  a 
criminal  oftence.  (Acts  1847-8,  p.  161,  §  82  ;  1866-7,  p. 
934,  §  16.) 

§  17.  It'  a  court  in  which  a  person  is  held  for  trial,  see 
reasonable  groand  to  doubt  his  sanity  at  the  time  at  which, 
but  for  such  doubt,  he  would  be  tried,  it  shall  suspend  the 
trial,  until  a  jury  inquires  into  the  fact  as  to  such  sanity.** 
Such  jury  shall  be  impanneled  at  its  bar.  If  the  jury  find 
the  accused  to  be  sane  at  the  time  of  their  verdict,  they 
shall  make  no  other  inquiry,  and  the  trial  in  chief  shall 
proceed.  If  they  find  that  he  is  insane,  they  shall  inquire 
whether  or  no  he  was  so,  at  the  time  of  the  alleged  offence. 
If  they  find  that  he  was  so  at  that  time,  the  court  may 
dismiss  the  prosecution  and  either  discharge  him,  or,  to 
prevent  his  doing  mischief,  remand  him  to  jail,  and  order 
him  to  be  removed  thence  to  one  of  the  lunatic  asylums  of  this 
State.  If  they  find  that  he  was  not  so  at  that  time,  the  court 
shall  commit  him  to  jail,  or  order  him  to  be  confined  in  one 


elect  Indeed,  they  must  neceesarily  be  tried  sepaiately  wheie  the  offeiifle 
is  felony,  unless  they  elect  a  joint  trial  and  agree  in  their  challenges.  But 
even  if  they  should  so  elect,  the  attorney  for  the  Commonwealth  or  the 
court  may  neyertheless  elect  to  haye  a  separate  trial ;  so  that  whilst  any 
and  every  joint  defendant  is  entitled  to  a  separate  trial  if  he  so  elect, 
against  the  will  of  the  court,  or  the  attorney  for  the  Commonwealth,  joint 
defendants  cannot  be  tried  jointly  without  the  concurrent  election  of  them- 
selves, on  the  one  hand,  and  the  attorney  for  the  Commonwealth  or  the 
court  on  the  other.     TTunnpson,  J.  in  S.  0.  627. 

By  our  law,  (Code,  ch.  208,  §  14,  15,)  pexBons  jointly  indicted  for  felony 
may  elect  to  be  tried  separately,  as  matter  of  right  JoyneSy  J.  in  Kemp 
dt  dls,  V.  Com.,  18  Gratt.  981.  At  common  law,  no  such  rig^t  exists ;  but 
it  rests  in  the  discretion  of  the  court,  in  such  case,  to  allow  or  refuse  sepa- 
rate trials.     United  States  v,  Marehant    12  Wheat.  B.  480. 

^  See  Me  WhirVs  cote,  dted  in  ante  note  (28). 

"^  In  a  capital  case,  a  collateral  issue  to  which  the  accused  is  not  a  party, 
may  be  made  up,  when  it  operates  in  Javorem  vita,  as  whether  the  accused 
be  non  compos,  mute  by  the  visitation  of  €k>d,  Ac,  but  not  where  it  is 
against  life.     Com,  v.  Tf^ee,  2  Va.  Cas.  262. 
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of  Baid  asylnmsy  iintil  he  is  so  restored  that  he  can  be  put 
upon  his  trial.  (Id.  §  83  to  86 ;  1866,  ch.  20,  p.  87 ; 
1866-7,  p.  984,  §  17.) 

§  18.  If,  after  conviction,  and  before  sentence  of  any  per- 
son, the  court  see  reasonable  ground  to  doubt  his  sanitj,  it 
may  impannel  a  jury  to  inquire  into  the  fact  as  to  his  sanity, 
and  sentence  him  or  commit  him  to  jail  or  to  a  lunatic  asy- 
lum, according  as  the  jury  may  find  him  to  be  insane  or 
sane,    (1866-7,  p.  984,  §  18.) 

§  19.  "When  the  board  of  directors  of  the  lunatic  asylum 
shall  give  notice  to  the  clerk  of  the  court,  in  pursuance  of 
the  twenty-ninth  section  of  chapter  eighty-five,*'  such  clerk 
shall  issue  a  precept  to  the  officer  of  said  court,  requiring 
him  to  bring  the  said  prisoner  from  the  asylum  and  commit 
him  to  jail.     (Acts  1847-8,  p.  151,  §  37  ;  1866-7,  p.  934, 

y9.) . 

§  20.  When  a  prisoner  is  so  brought  from  the  asylum  and 
committed  to  jail,  or  when  it  is  found  by  the  verdict  of  an- 
other jury  that  a  prisoner,  whose  trial  or  sentence  Was  sus- 
pended by  reason  of  his  being  found  to  be  insane,  has  been 
restored,  if  convicted,  he  shall  bo  sentenced  ;  and  if  not,  the 
court  shall  proceed  to  try  him  as  if  no  delay  had  occurred  on 
account  of  his  insanity.  (Acts  1847-8,  p.  151,  §38  ;  1866-7, 
p.  934,  §  20.) 

§  21.  When  a  prisoner  tried  for  an  offence  is  acquitted  by 
the  jury  by  reason  of  his  being  insane,  the  verdict  shall  state 
the  fact ;  and  thereupon  the  court  may,  if  it  deems  him  dan- 
gerous, order  him  to  be  committed  to  jail,  until  he  can  be 
sent  to  one  of  the  said  asylums.  (Act  1847-8,  p.  151,  §  39 ; 
1866-7,p.  934-5,  §21.) 


^  Whes  any  person  confined  in  an  asylum,  charged  with  crime  and  sub- 
ject to  be  tried  therefor,  or  oonvioted  of  crime,  shaU  be  restored  to  sanity, 
the  board  shaU  give  notice  thereof  to  the  derk  of  the  court  by  whose  order 
he  was  confined,  and  deliyer  him  in  obedience  to  the  proper  i^recept  C. 
V.  ch.  86,  §  29. 
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When  venue  changed  or  judge  cannot  sit. 

§  22.  A  circuit  court  may,  on  the  motion  either  of  the  ac- 
cused or  of  the  attorney  for  the  Commonwealth,  or  without 
such  motion,  for  good  cause,  order  the  venue  for  the  trial  of 
a  criminal  case  in  such  court  to  he  changed"  to  some  other 
circuit  court :  and  the  court  of  a  county  or  corporation  may 
in  like  manner  order  the  venue  to  be  changed  to  another 
county  or  corporation.  (1  R.  C.  p.  601,  §  9 ;  p.  604,  §  15. 
Acts  1840-41,  p.  78,  ch.  40 ;  1847-8,  p.  50,  §  24 ;  1866-7, 
p.  985,  §  22.) 

§  23.  When  the  venue  is  so  changed,  the  court  making 
the  order  may  admit  the  accused  to  bail,  and  shall  recognize 
the  witnesses  and  the  accused  (if  admitted  to  bail  and  the 
bidl  be  given)  to  appear  on  some  certain  day  before  the  oourt 
to  which  the  case  is  renaoved ;  if  the  accused  be  not  admit- 
ted to  bail,  or  the  bail  required  be  noj;  given,  the  court  sb^l 
remand  him  to  its  own  jail,  and  order  its  officer  to  remove 
him  thence  to  the  jail  of  the  court  to  which  the  case  is  re- 
moved, so  that  he  shall  be  there  before  the  day  for  the  ap- 
pearance of  the  witnesses.  (1  R.  0.  p.  60%.  Acts  1847-^» 
p.  160,  §  26,  28  ;  1866-7,  p.  985,  §  28.) 

i  2A.  The  clerk  pf  the  court,  which  orders  a  change  of 
venue,  shall  certify  copies  of  the  recognizances  aforesaid^  and 


>*  Upon  aa  application  of  a  ptiaoner  ohaiged  with  mnider,  far  a  dhaaga 
of  the  yenve,  hia  affidaTit  alan«»  of  his  laan  or  baliaf  that  he  oanoot  ob- 
tain a  fair  trial  in  the  connty,  ia  not  saflleieat  to  aoatain  the  motioa ;  M 
he  ahonld  be  zeqaired  to  ahow  by  independent  and  diaintereated  teatiinoiiy 
flinoh  facta  aa  make  it  appear  probable  at  leaat  that  hia  f eara  and  belief  are 
well  founded.  But  where  aooh  facta  are  afaown  by  the  priaoner,  and  are 
not  anoceaaf  ally  repelled  or  explained  by  the  Oommcnwealth,  no  aigomeBt 
of  inoonyenienoe  or  delay  ahonld  be  pennitted  to  atand  in  the  way  of  the 
great  end  to  be  attained,  a  fair  and  impartial  triaL  Wormeleif  t  Oom., 
lOGratt.658.  Bee  Qm.  y.  McChte  ^t  al,,  1  Va.  Oaa.  187  $  Begnlar  Gen* 
eiahB,  2  Va.  Caa.  88;  B^mU  t.  FloMUaH,  8  Lei^a64. 

What  ia  inimffffiw^^  to  aoatain  a  motion  fbr  a  ofaaage  of  tcium  bya  pii- 
aoner  in  a  proaecation  for  mnzder,     W^rmeUif  y.  Cbm.,  §uprm. 

The  court  that  changes  the  yenne  haa  not  the  power  to  reqiiire  that  tfta 
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of  the  record  of  the  case,"  to  the  clerk  of  the  court  to  which 
the  case  is  removed,  who  shall  thereupon  issue  a  venire  fa- 
daSy  directed  to  the  oflScer  of  such  court ;  and  such  court 
shall  proceed  with  the  case  as  if  the  prosecution  had  been 
originally  therein ;  and  for  that  purpose  the  certified  copies 
aforesaid  shall  be  sufficient.  (1  E.  C.  p.  602.  Acts  1847-8, 
p.  150,  §  26,  27  ;  1866-7,  p.  985,  §  24.) 

§  25.  When  the  judge  of  a  circuit,  in  which  a  prosecution 
is  pending,  is  connected  with  the  accused  or  party  injured, 
or  so  situated*  in  respect  to  the  case  as,  in  his  opinion,  to 
render  it  unfit  that  he  should  preside  at  the  trial,  he  may 
enter  the  fact  on  the  record.  (Acts  1847-8,  p  151,  §  29 ; 
1866-7,  p.  985,  §  25.) 


txial  shall  take  place  at  any  parttcnlar  teimof  that  ooort  to  which  ttie  Tenne 
is  clumged.    Brooki  easet  4  Leigh  669. 

A  priflonev  who  has  been  arraigned  in  thecoort  from  which  the  case  is  re- 
mored,  and  there  pleaded  a  plea  of  not  goilty,  which  is  entered  on  the  le^ 
•ord,  need  not  be  arraigned  nor  required  to  plead  in  the  ooort  to  which  the 
venne  ie  changed.     Vanee  y.  Cbm.,  2  Va.  Oas.  162. 

•  Tfaia  proTiBlon  does  not  make  it  neoesflary  to  certify  the  proceedings  of 
tbaexamitting  ooiirt»  where  thoae  prooeedingahaTe  not  been  made  part  of  the 
teeord  in  the  eireait  court,  nor  filed  among  the  papers  belonging  to  the  case 
in  the  eironit  ooort.  And,  therefore,  after  the  yenne  has  been  changed  to 
tfiother  ciienit  oonrt,  if  the  prisoner  raise  the  objection  that  he  has  not  been 
4a]y#saminedfottiieoAiiee,aoopyof  thejj^XNseedingsof  the  examining 
oonit,  attested  by  the  dark  thereof,  may  be  nsed  as  evidence  of  the  ftkst 
tkal  sooh  examining  court  was  holden,  although  the  same  be  not  certified 
by  the  Jndge  of  the  dieoit  ooort    Ibid. 

*  When  a  jndge  of  a  eironit  court  is  eo  situated  as  to  render  it  improper, 
te  Us  judgment,  for  him  to  preside  at  the  trial  of  a  canse,  the  statute  makes 
it  latwful  for  him  to  remove  the  cause  to  another  drouit.  In  such  case, 
howeTer,  the  propriety  of  removing  or  refusing  to  remove  depends  upon 
Ibe  self -eonaoiousness  of  the  judge,  and  an  appellate  court  cannot  revise 
his  deaWon.    JBohsMy.  ^toMsartf^  htifjtiSM. 

H  any  judge  of  a  oonnty  court  be  unable  or  fail  to  attend  a  regular  term 
•C  hifl  court,  or  be  prevented  from  sitting  during  the  whde  term,  or  be  so 
dtoaled  in  req)ectto  any  cause  pending  in  said  court,  as,  in  his  opinion,  to 
make  it  improper  for*him  to  try  it,  or  if ,  ftom  death  or  other  cause,  there 
ba  ■•  Jodge  of  sueh  eonnty,  any  other  county,  judge  may  hold  said  court, 
either  for  the  whole  term  or  any  part  thereof.  Aeta  186&-70,  6b.  177,  p. 
ti8»f'l. 
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§  26.  Thereupon  the  judge  may  change  the  venae  as  here- 
inhefore  provided,  or  may,  with  the  consent  of  the  accused, 
remand  him  for  trial  in  the  county  or  corporation  court  in 
which  the  prosecution  was  begun,  and  cause  the  record  and 
proceedings  to  be  certified  to  such  court,  which  shall  pro- 
ceed to  try  the  case  as  if  it  had  never  been  removed  there- 
from.   (Acts  1847-8,  p.  151,  §  80 ;  1866-7,  p.  985,  §  26.) 

Of  the  verdict     In  what  time  prLioner  must  be  tried, 

§  27.  If  a  person  indicted  of  felony  be  by  the  jury  acquit- 
ted of  part  and  convicted  oF  part  of  the  ofience  charged,  he 
shall  be  sentenced  for  such  part  as  he  is  so  convicted  of,  if 
the  same  be  substantially  charged  in  the  indictment,  whether 
it  be  felony  or  misdemeanor,"    (Id.  §  40.     Acts  1844-5,  p. 

60,  ch.  71 ;  1866-7,  p.  935,  §  27.) 

.»      '  II  ..II. 

The  deik  of  the  ooort  of  the  oonntj  where  a  Taoanoy  eziBts,  shall  oerUfy 
snoh  f  aot  to  the  Goremor  of  the  State,  who  is  hereby  authorized  to  desig- 
ziate  any  ooonty  oouit  judge  to  hold  the  regular  tenoB  in  said  ooanty  untS 
the  yacancy  is  filled,  and  for  such  serrice  said  judge  shall  receive  the  mfle^ 
age  prescribed  by  law,  and  five  dollars  per  day  for  the  time  in  whidi  he  is 
actually  engaged  in  holding  court,  to  be  paid  out  of  the  State  treasury  by  a 
warrant  of  the  auditor  of  public  accounts  upon  the  certificate  of  said  judge. 
Id.  §2. 

*^  An  indictment  (described  in  the  record  of  the  finding,  and  in  the  entry 
of  the  arraignment,  as  an  indictment  for  forgery)  contains :  1,  a  count  for 
forging  and  counterfeiting  a  note;  and,  2,. a  count  for  feloniously  using 
and  employing  as  true  a  counterfeit  note ;  yerdict  finds  the  prisoner  guilty 
of  forgery  y  as  alleged  in  the  indictment :  SeHA^  an  acquittal  must  be  en- 
tered on  the  second  coimt.    Tage  y.  Com.,  9  Leigh  683. 

The  defect  of  some  of  the  coxmts  in  an  indictment  does  not  affect  the 
validity  of  the  rest,  and,  if  any  count  is  good,  judgment  may  be  giTen 
against  the  accused.    Kirk  y.  Com,^  9  Leigh  627. 

'The  general  rule  of  the  common  law  practice  is  to  allow  several  felonies 
or  sevend  misdemeanors  to  be  charged  in  several  counts  in  one  indictment, 
but  not  to  allow  of  the  joinder  of  a  felony  with  a  misdemeanor.  1  Ghittey*s 
Gr.  Law  209 ;  Wharton's  Precedents  18.  It  appears  (it  is  true)  from  cases 
to  which  our  attention  was  called  by  the  Attorney  General,  and  also  from 
others  referred  to  by  the  author  last  cited,  that  in  several  of  our  sister 
States  the  common  law  doctrine  has  been  so  far  extended  as  to  admit  of 
the  joinder  of  felonies  and  misdemeanors,  where  the  misdemeanor  is  a 
oonstitutent  of  the  felony.    The  practice  in  Virginia,  however,  hitiierto 
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§  28.  If  a  person  indicted  oF  murder  be  found  by  the  jury 
guilty  thereof,  they  shall  in  their  verdict  find  whether  he  is 

baa  b«en  in  oonf ormity  with  the  oommon  law  praotioe.  The  attorney  gen- 
eral baa  cited  no  precedent,  and  I  have  not  been  able  to  find  one,  in  whioh  oar 
oonrta  bave  aanctio|^ed  a  departure  from  that  practice.  The  aeotion  in 
question  (§  27  of  this  chapter,)  does  not  depriye  a  person  charged  with 
felony  of  any  right,  which  he  might  otherwise  have,  to  demur  to  an  indicts 
ment,  or  to  move  to  quash  it  for  an  improper  joinder  of  counts  in  felony 
with  counts  in  misdemeanor.  The  proyision  is  one  which  in  its  terma 
ooncems  the  verdict  in  criminal  trials,  and  declares  simply  what  shall  be 
the  legal  consequences  of  a  verdict  of  a  particular  character  in  a  given  case. 
It  does  not  profess  to  regulate  the  pleadings  and  proceedings  in  the  pre- 
vious stage  of  a  prosecution.  •  If  designed  to  influence  the  previous  plead- 
ings at  all,  it  does  not,  I  think,  admit  of  a  construction  which  could  give 
it  the  effect  of  changing  the  rules  of  such  pleadings  further  than  to  save 
from  the  consequences  of  a  demurrer  for  misjoinder,  an  indictment  join- 
ing a  count  for  a  felony  with  one  for  misdemeanor,  where  the  latter  is  a 
oonatitnent  of  the  former.  And  whether  it  is  in  practice  to  be  aUowed  to  ^ 
change  the  course  of  the  pleading  at  all,  is  a  question  which  I  do  not  think 
it  is  necessary  we  should  now  decide."  Daniel^  J.  in  Scott  v.  Oom«  14 
Qratt.  694-5.  See  op.  of  Moncure  J.  in  Hardy  &  Ouny'a  eoMy  17  Gratt. 
594-5.  But  it  is  no  ground  for  arresting  a  judgment  upon  conviction  of 
felony  that  the  indictment  contained  a  count  for  a  misdemeanor.  B.  v. 
Ferguson,  29  Eng.  Law  A;  Eq.  B.  536;  Whart.  Am.  Cr.  Law,  (4th  edi.),  § 
415,  8043;  U.  S.  v.  Stetson,  9  W.  A;  M.  164. 

An  indictment  for  robbery  charged  that  the  prisoners  "  did  make  an  as- 
sault" upon  G,  and  one  gold  watch,  &c.,  from  the  person  and  against 
the  will  of  G.,  ^.,  "feloniously  and  violently  did  steal,"  4^c.  The 
jury  acquitted  the  prisoners  of  the  felony  charged,  but  found  them 
guilty  of  '^assault'and  battery."  On  motion,  in  arrest  of  judgment, 
held  the  finding  valid  under  ch.  208,  §  27  of  the  Oode.  Hardy  and 
Curry  V.  Com'th,  17  Gratt  692. 

<*To  ascertain  whether  a  party  can  be  convicted  of  a  lesser  offence  under 
§  27,  the  first  question  must  always  be  whether  it  4b  substantially  charged. 
If  the  principal  felony  charged  is  one  which  necessarily,  and  in  all  cases, 
indudea  the  lesser  offence,  then  every  indictment  for  the  principal  felony 
substantially  charges  the  lesser  offence.  If  the  principal  felony  is  such,  as 
does  not  necessarily,  and  in  all  cases,  indude  the  lesser  offence,  then  it 
would  seem  that  an  indictment  for  the  principal  felony  would  not  substan- 
tially charge  the  lesser  offence,  unless  it  be  embraced  in  the  mode  in  which 
the  principal  offence  is  charged.  Though  there  may  be  a  robbery  without 
an  assault,  yet  as  an  assault  is  expressly  charged  in  this  case,  the  pris* 
oner  had  notice  that  the  robbery  iJleged  against  them  was  such  a  one  as 
included  an  assault  But  it  is  not  enough  that  the  lesser  offence  should  be 
**  substantially  charged."  It  must  be  proved  by  the  evidence  relied  on  to 
establish  the  principal  felony.    If  the  operation  of  the  27th  section  ia  not 


310  TRIAL  AND  ITS  INCIDENTS. 

guilty  of  murder  in  the  first  or  Becond  degree."  If  the  ac- 
cused confess  the  indictment  to  be  true,  the  court  shall  ^- 
amine  the  witnesses  and  determine  the  degree  of  the  crime, 
and  give  sentence*  accordingly.  (1  R  C.  p.  616,  p.  17,  § 
2.    Acts  1847-8,  p.  152,  §  41 ;  1866-7  p.  936,  §  28. 


thus  rastrioted,  it  would  lead  to  the  greatest  injnetioe.  This  eeetioo,  indefld, 
IB  only  an  extension  of  a  oommon  law  role,  so  as  to  aUow  a  oonTiotion  far  a 
misdemeanor  as  weU  as  for  a  felony,  indnded  in  the  pzindpal  felosj 
chazged.  Vide  2  Lead.  Or.  Cases,  454,  and  note ;  Beg.  t.  Bird,  2  Eng.  L. 
&  £q.  B.  489,  opinions  of  dinenting  jadges.*'  Per  Joynu^  J.  in  S.  G.  17 
Qratt.  616. 

"  A  Terdiet  which  iinds  a  person,  indicted  as  being  acoessory  to  mnrte, 
to  be  goilty  thereof,  but  does  not  determine  whether  he  is  goilty  as  aooss^ 
sory  to  the  mnrder  in  the  Arst  or  seoond  degree,  is  erroneous,  and  ou^t  to 
be  set  aside,  and  a  venire  faeiat  de  now  awarded.  Com.  t.  WilUamMtm, 
2  Va.  Oas.  211. 

*  The  day  before  aentenoe  is  to  be  prononnoed,  notice  is  nsoally  giyen  to 
the  jailor  to  haye  the  oon-ncts  in  coxurt  on  the  next  day,  as  soon  as  tike  or- 
ders are  read.  When  the  prisoners  are  set  to  the  bar,  the  dark  holds  to- 
gether in  his  hand  the  indictments  against  all  the  oonTiots,  and  proceeds  thi& 

"A.  B.,  0.  D.,  K  F.  and  G.  H.  stand  up.  Yon  haTC  been  seyeraUy  in- 
dicted and  tried,  and  now  stand  conyioted :  yon,  A.  B.,  of  mnrder  in  the 
first  degree ;  you,  0.  D.,  of  horse-stealing ;  and  yon,  £.  F.  and  G.  H.,  of 
grand  larceny.  Have  yoa  any  thing  to  say  for  yonrsdTes  why  the  ooozt 
should  not  now  proceed  to  pronounce  Judgment  against  yon  accordmg  to 
law?    Wnat  say  you,  A.  B.  ?    What  say  you,  C.  D. ?  Jx). 

If  nothing  be  alleged  in  dday  of  judgment,  the  derk  hands  the  indict- 
ments to  the  judge,  who  passes  sentence  on  the  prisoners.  8  Bob.  Prae. 
(old  edi.)  281. 

It  seems  to  be  the  better  method  to  pass  sentence  immediately  afteir  the 
trial ;  at  least,  it  is  calculated  to  have  a  better  and  more  lasting  effect  upon 
the  andience,  in  whose  minds  the  crime  and  its  punishment  are  thus  imme- 
diately connected,  the^ttter  following  speedily  and  certainly  upon  the 
former ;  it  is,  therefore,  always  obserred  in  the  case  of  treason  and  mur- 
der.   1  Ardib.  Or.  Prac  and  PL',  7th  edL,  top  p.  674. 

In  capital  cases,  when  the  prisoner  is  asked  why  sentence  of  death  should 
not  be  passed  against  him,  he  may  move  in  arrest  of  judgment,  if  that  hai 
not  been  already  done,  or  he  may  address  any  other  obserratioiis  to  the 
judge  idiidi  he  muj  think  proper.  In  other  cases,  when  sentence  is  about 
to  be  passed,  the  defendant  may  address  the  court  in  mitigation  of  punish- 
ment, as  well  as  in  arrest  of  judgment,  whether  he  was  tried  and  oonTicted 
ot  pleaded  guilty ;  oounad,  howerer,  are  not  permitted  to  addreas  the  court, 
either  in  mitigation  or  i^^gravation  of  punishment;  but  the  court  will  re- 
ceive afildayits  on  either  side,  where  the  defendant  pleads  guilfy,  mdlbere 
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§  29.  On  aa  indictment  for  felonious  homicide,  the  jury 
may  find  the  accused  not  guilty  of  the  felony,  but  guilty  of 
involuntary  manslaughter.**  And  on  any  indictment  for  mali- 
ciously shooting,  stabbiog,  cutting  or  wounding  a  person,  or 
by  any  means  causing  him  bodily  injury,  with  intent  to  kill 
him,  the  jury  may  find  the  accused  not  guilty  of  the  offence 
charged,  but  guilty  of  maliciously  doing  such  act  with  intent 
to  maim,  disfigure  or  disable,  or  of  unlawfully  doing  it,  with 
intent  to  maim,  disfigure,  disable  or  kill  such  person."  (1 
B.  C.  p.  618,  §  9.  Acts  1847-8,  p.  124,  §  20 ;  1866-7,  p. 
986,  §  29. 

§  SO.  In  a  prosecution  lor  grand  larceny,  if  it  be  found 
that  the  thing  stolen  is  of  less  value  than  fifty  dollars,  the 
jury  may  find  the  accused  guilty  of  petit  larceny,**  and  in  a 
prosecution  for  petit  larceny,  though  the  thing  stolen  be  of 
the  value  of  fifty  dollars  or  .more,  the  jury  may  find  theatf- 
cnsed  guilty  ;  and,  in  either  case,  he  shall  be  sentenced  for 
petit  larceny.  (1  R  C.  608,  §  12.  Acts  1830-31,  p.  106, 
ch.  308,  §  3  ;  1866-7,  p.  986,  §  80. 

are  no  depomtions.  Bee  J?.  ▼.  Oregar$f^  I'Oar.  &  K  228;  1  Azohb^  Or. 
Prao.  and  PL  7th  edi.,  top  p.  674,  676.  See  4  Blao.  Com.  375-6 ;  1  Ghii. 
Or.  Law  720. 

The  judge  usually  precedes  the  sentenoe  by  an  address  to  the  prisoner, . 
especiaUy  if  his  crime  be  capital,  in  which  he  states  that  he  has  been  con- 
Ticted  on  satisfactory  endence,  and  inforois  him  when  there  is  little  hope 
that  mercy  will  not  be  extended  to  him.  Sometimes,  also,  he  takes  an  op> 
portnnity  of  impressing  the  drcomstanoes  of  the  prisoner's  goilt  on  the 
minds  of  the  spectators,  and  traces  out  the  remote,  but  important  oaps^ 
which  haye  led  him  to  his  nnhappy  condition.  1  GIsb.  I>atiesof  Man,  405 ; 
1  Archb.  Or.  Piac  and  PL,  7th  edi.,  top  p.  675. .  Even  in  case  of  an  ao- 
qnittal,  the  Jndge  may  often  nsefolly  warn  the  deftodant  ag»inat  the  oir- 
cunstances  which  might  again  place  him  in  an  eqniTocal  situation,  especial- 
ly if  there  seems  reasonable  grovmd  to  snppose  him  guilty.    Ibid. 

^  Under  a  common  law  indictment  for  mnrder,  the  prisoner  may  be  f onnd 
guilty  of  mnrder  in  the  first  or  second  degree,  or  manslaughter.  Lhinga^ 
tan  ▼•  Oom,^  14  Gratt.  592 ;  1  Bishop  on  Orlm.  Law.  f  676. 

»  See  an$€f  d^  12,  f  9. 

**  It  is  not  indispensable  that  the  Jnzy  should  In  toxms  And  the  Taloe  of 
the  thing  stolen.    If  they  find  the  accused  gnflty  of  peUt  lareenjft  the  rer- 
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» 

B^§  81.  On  an  indictment  for  felony,  the  jury  may  find  the 
accused  not  guilty  of  the  felony,  but  guilty  of  an  attempt  to 
commit  such  felony  ;••  and  a  general  verdict  of  not  guilty 
upon  such  indictment,  shall  be  a  bar  to  a  subsequent  prosecu- 
tion for  an  attempt  to  commit  such  felony.**  (Acts  1847-8, 
p.  124,  §  21.     1  Vict.  ch.  85  ;  1866-7,  p.  986,  §  81. 

§  82.  When  there  are  several  counts  in  an  indictment  or 
information,  and  a  general  verdict  of  guilty  is  found,  judg- 
ment shall  be  entered  against  the  accused,  if  any  count  be 
good,  though  others  be  faulty  ;  but  on  the  trial  the  court,  on 
the  motion  of  the  accused,  may  instruct  the  jury  to  disregard 
any  count  that  is  faulty."  (Acts  1847-8,  p.  124,  §  43; 
1866-7,  p.  986,  §  82.) 

diet  wiU  be  snffioient.    PoindexUr*9  oom,  6  Band.  667;   Walker*$  com,  1 
Leigh  574. 

^  The  meaning  of  this  section  (§  81}  is  plain.  On  an  indictment  for 
felony,  the  aocnsed  may  be  convicted  of  an  attempt  to  commit  saoh  felony. 
An  intention  to  commit  the  felony  charged,  and  the  doing  of  any  act  to- 
wards its  commission  without  aotoally  committing  it,  oonstitnte  the  offenos 
of  which  the  accused  may  be  convicted  as  aforesaid.  Whenerer,  there- 
fore, on  an  indictment  for  felony,  it  is  proved  that  the  accused  intended  to 
commit  the  felony,  and  did  some  act  towards  its  conmiission,  but  without 
completely  committing  it,  the  plain  duty  of  the  Jury  is  to  convict  the  ac- 
cused under  section  thirty-one,  of  an  attempt  to  committ  such  felony.  But 
suppose  it  is  proved,  on  such  an  indictment,  that  the  accused  committed 
some  act  therein  stated  as  part  of  the  felony  therein  charged,  which  act  is 
in  itself  a  criminal  oifence,  but  that  he  did  not  commit  the  felony  nor  in- 
tend to  commit  it :  what  is  to  be  done  in  that  case  ?  Section  27  provides 
for  the  case,  and  declares  that  he  may  be  convicted  of  such  act  and  sen- 
tenced accordingly.  Moncure,  J.  in  Hardy  and  Owrry'9  case^  17  Gratt. 
596-7. 

See  ante,  ch.  8,  §  10,  p.  75-6,  and  Uhl  A  aU,  v.  O'tn,  6  Gratt.  706 ;  Com.  v. 
Clarky  6  Id.  675,  and  Cam.  v.  Nutter ^  8  Gratt.  699,  dted  in  note  (5)  to  said 
section. 

**  An  acquittal  on  an  indictment  for  a  greater  offence,  is  a  bar  to  a  sub- 
sequent indictment  for  a  minor  offence  included  in  the  former,  wherever, 
under  the  indictment  for  the  greater  offence,  the  defendant  could  have  been 
convicted  of  the  less.  See  Whart  Am.  Or.  Law,  4tb  edi.,  §  560,  and  eases 
there  cited. 

_  ft 

'^This  matter  has  been  discussed  in  Kirk's  eaee,  9  Leigh  627 ;  Motobrajf'e 
oase,  11  Leigh  048 ;  and  Olore'e  eaee,  8  Gratt  615.    The  act  of  1847-8,  pu 
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§  88.  When  two  or  more  persons^  are  charged  and  tried 
jointly,  the  jury  may  render  a  verdict  as  to  any  of  them  as 


152,  S  43,  seems  framed  in  Tiew  of  the  decisions  of  the  General  Court,  to 
establish  it  as  a  mle,  that  the  judgment  shall  rest  on  snch  counts  as  are 
^ood.  Bep.  Bev.  C.  V.  1024,  note.  This  is  the  common  Uw  rule.  See  1 
Ohitty's  Or.  Law  249,  640.  It  is  not  perceiTed  that  the  prisoner  is  suV 
jeoted  to  an7  inconve|pence,  or  liable  to  be  taken  by  surprise,  by  the  ope^ 
xation  of  this  rule.  He  is  apprised  by  the  indictment  of  the  charges  against 
liim,  and  should  be  prepared  to  meet  them ;  and  if  upon  the  trial  he  sup- 
poses  that  the  eyidenoe  does  not  justify  a  oouTiction  upon  any  of  the 
^^unts,  he  can  saTC  the  point  by  spreading  the  facts  proTcd  upon  the  re- 
cord, and  moYing  in  arrest  of  judgment  or  for  a  new  trial  Per  Allen,  J., 
in  Kirk^s  case,  9  Leigh  680. 

This  provision,  (Acts  1847-8,  ch.  21,  §  48,  p.  152,;  with  some  slight 
changes  in  the  phraseology,  which  it  is  not  deemed  necessary  to  notice,  as 
they  are  not  supposed  to  change  the  meaning  of  the  law,  is  carried  into  the 
Code  of  1849,  and  forms  the  84th  section  of  chapter  208,  p.  778.  We  do 
not  deem  it  necessary  to  express  any  opinion  as  to  how  far  the  questiona 
decided  in  the  cases  just  mentioned  (those  cited  in  the  last  preceding  note) 
are  effected  by  this  provision,  farther  than  to  say  that  one  of  its  manifest 
deeigns  is  to  furnish  a  prisoner  arraigned  on  an  indictment  containing  ya- 
lious  counts,  some  of  which  are  faulty,  a  means  of  protecting  himself 
against  any  prejudice  or  injury  that  might  arise  from  such  faulty  counts, 
to  wit,  by  a  motion,  on  his  trial,  to  thetcourt,  to  instruct  the  jury  to  disre- 
gard them,  and  that  if  the  court  should  refuse,  to  the  prejudice  of  the  pris. 
oner,  to  give  such  instruction,  it  would  be  an  error  which  he  would  have  a 
ric^t  to  have  redressed  by  an  appeaL  Per  Daniel,  J.  in  delivering  opinion 
of  court  in  Rand  v.  Com,,  9  Gratt  750. 

V  The  effect  of  ihis  provision  in  the  Code  is  to  make  the  common  law  rule 
applicable  to  all  cilminal  cases,  whatever  may  be  the  mode  of  punishment, 
*  and  however  the  measure  of  it  may  be  ascertained.  But  the  accused  is 
effectually  protected  from  injury  by  the  rig^t  which  is  given  him  to  have 
the  faulty  counts  excluded  from  the  consideration  of  the  jury.  Moncure^ 
J.  (the  other  judges  concurring)  in  8k(fflet  v.  Cam.,  14  Gratt.  672. 

A  motion  to  exclude  evidence  which  could  only  be  applicable  to  the  faulty 
.count,  is  in  effect  a  motion  to  disregard-  that  count.  Rand  v.  Cam,,  9  Gratt. 
738. 

Where  the  prisoner  had  appeared,  and  the  court  had,  on  his  motion, 
•quashed  one  of  the  counts  in  the  indictment,  though  on  his  trial  he  pleaded 
-to  the  whole  indictment,  and  was  tried  on  the  count  which  waa  quashed  as 
-well  as  the  others,  yet  this  is  not  cause  for  reversing  the  judgments.^  8A(f- 
Jletv.  Cam,,eupra, 

In  the  case  of  LUAgato  v.  The  Cam,^  2  Ya.  Oas.  297,  it  was  decided  by  the 
;  General  Court,  that  when  there  are  several  counts  in  an  indictment,  and  OH 
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to  whom  "they  agree.  Wlierenpon  jadgtneiit  shall  be  en- 
tered according  to  the  verdict ;  and  as  to  the  others,  the 
case  shall  be  tried  by  another  jury.  (Acts  1847-8,  p.  124, 
{44;  1866-7,  p.  986,  §  88.) 


one  of  them  the  pziaoner  was  ooniioted,  and  acquitted  of  the  rest :  if  on  a 
-writ  of  error  obtained  by  him,  the  Judgment  and  verdiot  are  set  aside,  and 
s  new  trial  awarded  to  him,  the  prisoner  oaa  only  be  tried  again  on  the 
ooont  on  which  he  waa  eonTioted,  and  not  on  the  other  oonnta  oi  which  he 
had  been  before  acquitted.  The  ooort  aaid  there  waa  no  reason  why  a  pris- 
oner, who  had  been  rightfully  acquitted  upon  one  of  several  offences  which 
hsTe  been  joined  in  the  same  indictment,  ahould  be  again  broo^t  into 
Jeopardy  for  these  alleged  offences;  because,  baring  been  wrongfully  con- 
ricted  on  another  of  these  separate  charges,  he  seeks  and  obtains  redress 
against  this  latter  error.  And  in  Bennett  t.  The  Cam.,  2  Va.  Cas.  234,  the 
same  court  decided  that  when  there  are  seyeral  counts  in  an  indictment, 
and  the  jury  conrict  the  prisoner  on  one  of  them,  finiling  nothing  as  to 
the  others,  the  verdict  ought  not  therefore  to  be  set  aside;  but  the 
court  ought  to  enter  a  judgment  of  acquittal  on  the  counts  as  to  which  the 
jury  were  silent,  though  a  judgment  of  conviction  may  be  entered  on  the 
one  on  which  the  jury  had  found  the  prisoner  guilty.  Thus  necessarily 
deciding  that  a  verdict  of  guilty  on  one  count,  saying  nothing  as  to  the 
others,  operated  in  law  a  verdict  of  not  guilty  on  those  others.  A  like  de- 
cision was  made  in  the  cases  of  Kirk  v.  The  Com,,  9  Leigh  627 ;  and  Page 
V.  The  Cam.,  Id.  683. 

Q^are :  If  a  prisoner  has  been  oonricted  of  murder  in  the  second  degree, 
or  manslaughter,  and  obtains  a  new  trial,  whether  he  can  be  put  upon  his 
trial  again  for  a  higher  offence,  than  that  of  which  he  was  convicted,  Zte- 
ir^Bton  V.  Com.,  14  Oratt.  592.  The  indictment  in  this  case  was  in  the 
usual  form  of  a  common  law  indictment  for  murder,  and  contained  but  one 
count  **If  there  had  been  in  this  case,"  said  Daniel,  J.,  ''one  count  for 
murder,  and  another  for  manslanghter,  and  there  had  been  a  verdict  o( 
guilty  on  the  latter  oount,  taking  no  notice  of  the  former,  it  would  seem  to 
me  that  under  the  authority  of  these  cases  (l4thgouf*$  caae,  BennMe  ease. 
Kirk's  ease,  and  Pa^'#  case,  supra),  we  would  have  had  to  send  the  ease 
back  for  a  new  trial  for  manslanghter  alone.  Does  it  make  any  difference 
that  the  verdict  in  this  case  has  been  rendered  under  a  single  oount— a 
count  for  murder?  The  weight  of  the  authority  would  seem  to  be  with 
the  proposition  that  it  does  not.  B.  O.  p.  S06.  The  Judge  cited,  in  sup- 
port of  this  proposition,  1  Bishop  on  Cr.  Law,  §  676 ;  Slaughter  v.  State, 
6  Humph.  B.  410;  Hurt  v.  The  State,  25  Miss.  B.  878 ;  Brennan  t.  The 
People^  15 Illinois  B.  572;  T%e  Peopler.  Oilmore ;  4  Calif.  K  876;  Jones 
V.  TA  State,  18  Texas  B.  168 ;  and  said  that  he  had  seen  no  case  in  which 
a  contrary  doctrine  has  been  dedared,  except  in  the  case  of  the  United 
States  ▼.  Earding,  Wallace,  Jr.,  B«  127.    In  Owatkin's  case,  9  Leigh,  678 
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§  34.  Every  person  charged  with  felony,  and  held  in  any 
court  for  trial,  shall  he  forever  discharged  from  prosecation 
for  the  offence  if  there  he  three  regular  terms'*  of  such  court, 
after  he  is  so  held,  without  a  trial,  unless  the  failure  to  try 
him  was  caused  by  his  insanity,  or  by  the  witnesses  for  the 
Commonwealth  being  enticed  or  kept  away,  or  prevented 
from  attending  by  sickness  or  inevitable  accident ;  or  by  a 
continuance  granted  on  the  motion  of  the  accused ;  or  by 
reason  of  his  escaping  from  jail  or  failing  to  appear  accord- 
ing to  his  recognizance  ;  or  of  the  inability  of  the  jury  to 


and  BalV$  eoMj  8  Leigh  726,  in  eaoh  of  which  the  General  Gonrt  granted 
a  new  trial  in  case  of  ooniriotion  of  mnrder  in  the  second  degree,  no  ques- 
tion of  the  kind  seems  to  haye  been  raised,  and  the  canses  were  simply  re- 
manded for  a  new  triaL  In  Livingston' 9  case,  supra,  Moneure  and  Bamuel, 
ZfL,  oononrred  in  the  opinion  of  Daniel,  J.,  except  as  to  directing  the  new 
trial  to  be  for  manalanghter  only,  and  the  order  granting  the  new  trial  was 
a  general  one  in  accordance  with  their  Tiews. 

As  to  the  charging  of  distinct  oifences  in  different  counts  of  the  same  in- 
dictment, and  when  an  election  will  be  compelled.    See  ante^  §  17,  note  31. 

^  The  word  term  in  the  act  is  construed  to  mean,  not  the  stated  time  when 
a  ooiurt  should  be  held,  bat  the  actual  session  of  the  court.  Santee's  case, 
2  Ya.  Gas.  863 ;  CaiDOod's  case.  Id.  546 ;  3  Bob.  Frac.  (old  edi.)  147. 

If  a  prisoner  has  been  tried  and  convicted  of  a  crime,  and  a  new  trial 
awarded  to  him,  although  he  should  not  be  again  tried  till  after  the  third 
term,  he  is  not  entitled  to  a  discharge.     Vance  v.  Com, ,  Ibid.  162. 

A  prisoner  charged  with  felony  being  indicted  at  the  first  term  of  the 
Circuit  Court  after  his  examination,  the  oaSe  is  continued  at  that  term  for 
the  want  of  time  to  tiy  it.  At  the  second  term,  the  case  is  continued  on 
the  motion  of  the  prisoner,  upon  the  ground  of  the  absence  of  a  material 
witness  for  him.  At  eaoh  of  the  three  succeeding  terms,  the  case  is  again 
continued  for  the  want  of  time  to  tiy  it.  Meld,  that  upon  the  expiration 
of  the  last  of  the  five  terms,  the  prisoner  became  entitled,  under  the  sta- 
tute, 1  Bey.  Code,  ch.  169,  §  28,  to  be  forerer  discharged  of  the  crime  im- 
puted to  him.     Cfreen  y.  Com.^  1  Bob.  B.  781. 

A  prisoner  is  indicted  for  embezzling  the  goods  of  W.,  and  is  tried  and 
couTicted  at  the  fifth  term  of  the  court  after  his  trial  before  the  eraminlng 
court ;  but  the  rerdiot  is  set  aside  for  a  Tariance  aa  to  the  ownenhip  of  the 
goods.  There  is  then  a  nolle  prosequi  entered  and  a  new  indictment  to  suit 
the  proofs.  The  prisoner  Is  not  entitled  to  be  discharged  from  the  crime 
because  three  terms  had  elapsed  between  his  examination  and  the  last  in- 
dictment.   Com,  T.  Adeock,  8  Gratt.  661. 
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agree  ia  their  verdict »  (1  E.  C.  p.  607,  §  28.   Acts  184T-«, 
p.  152,  §  45  ;  1866-7,  p.  936,  $  84.) 


*  The  «zoepUoiia  or  «xoiifle  for  failure  to  tiy  the  priBOiier,  enumerated 
in  the  statnte,  are  not  intended  to  ezdnde  others  of  a  similar  nature,  or  l» 
parti  ratUme;  bat  only  that  if  the  Commonwealth  was  in  dafkolt  for  time 
tenns  without  anj  of  the  exeoaes  for  the  failure  enmnerated  in  the  statntay 
or  snob  like  exonses  fairlj  implioable  bj  the  courts  from  the  reaaon  snd 
spirit  of  the  law,  the  prisoner  shonld  be  entitled  to  his  discharge.    Ibid. 
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CHAPTER    XXIII. 

[a  T.  CH.  OGXX.] 

OF  EXOEPTIONS,  WMTB  OP  EEBOB  AND  EXECUTION  OF 

JUDGMENT. 


Biil  qf  exception,  writ  of  error,  d^ 

8sa 

1.  When  bin  of  ezoeptionB  may  be 

taken. 

2,  How  exeoation  of  sentenoe  ana- 

pended. 

4.  >  How  writ  of  enor  awaided. 
6.) 

6.  When  it  operatea  aa  a  euperae- 

defu. 

7.  Judgment  on  the  writ  of  error. 

SxeeuUon  oj  sentence. 

8.)  Sentenoe  of  death ;  exeoation 

9,i     of ;  how  oertifled. 
10.)  When  to  be  private.    Who  may 
>     be  present.    Officer  to  certify 
11.)     exeoation  of  aentence. 


Sentence  of  confinement  in  pen- 
itentiary ;  record  to  be  certi- 
fied. 


18. 

19. 1 

20.) 
21. 


Bolea  aa  to  employment  of 
gaard  in  conveying  prisoner. 

Officer  and  gaard  privileged 
from  arrest. 

How  aentence  of  imprisonment 
until  a  fine  paid,  execated. 

How  persons  released  who  are 
imprisoned  for  fines.  Fieri 
f<uiaB  may  be  issued. 

No  eapiae  to  hear  jadgment  ne- 
cessary in  case  of  misdemea- 
nor. How  court  may  proceed 
to  Jud^ent. 


J5iK5  of  excepiians  ;  execviion  of  jvdgment  suspended;  wrii  of 

error. 

§  1.  A  party,  in  a  criminal  case  or  proceeding  for  con- 
tempt, for  whom  a  writ  of  error*  lies  to  a  higher  court,  may 
except  to  an  opinion  of  the  c^rt  and  tender  a  bill  of  ex- 

'  The  only  way  in  which  the  Jadgment  of  an  inferior  court,  in  a  criminal 
pcoaeontion,  can  be  reviewed  and  reversed  by  a  superior  tribunal,  ia  by  the 
oommon  law  writ  of  error.  The  writ  may  iaaue  without  any  regard  to  the 
ooato  or  value  of  the  Judgment,  and  without  the  assent  of  the  attorney  for 
the  Oommonwealth.  Templ^e  caee,  1  Va.  Caa.  168;  8  Bob.  Fr.  (old  edi.) 
804 ;  Com,  V.  Crov>e,  1  Va.  Caa.  125 ;  Vawtet'e  caee.  Id.  127. 

The  usual  mode  of  reversing  a  judgment  ia  by  writ  of  error,  which  Ilea 
for  enora  of  law  appearing  on  the  face  of  the  record.  4  Black  Com.  891. 
ne  particular  grounda  of  such  writ,  are  any  miatake  in  the  Judgment 
iBfmr^e  eaee,  9  Leigh  628 ;  Clore'e  caee,  8  Qratt  615);  any  error  committed 
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ceptioiu*,  which,  (if  the  troth  of  the  caae  be  fiiirly  ststed 


bj  the  ooort,  to  the  prejndioe  of  the  defendant,  in  nfuing  to  giwU  aa  i^- 
plioation  for  a  postponement  of  the  txial  (G^ioaOtn'*  MMp  10Iiei^6B7; 
jVWr#  MM,  6  Gratt  095;  Wormste^i  mm,  10  Giatt  658);  or  in  oremfing 
^HradmittingohaUengestothejmyCZitA^flo'tMM,  2ya.GM.897;  a^rmue't 
MM,  Id.  875;  Dowdy*$C4m,  9  Giatt  727;  Jo^um*  MMp  10 Gxat.  690;  Jfrn- 
tagiui'i  ca$e^  Id.  767) ;  or  in  admitting  or  rejecting  witneesee  or  eridenoe 
(CamphdP$  case,  2  Ya.  Gas.  814 ;  Baker's  eate.  Id.  858 ;  OUliamU  ease,  { 
Leigh  688 ;  BffrdCe  ease,  2  Ya.  Gas. 490;  Bnntntfe  ease, 2  Lei^ 769;  Finn*g 
ease,  5  Band.  701 ;  Meadum'e  mm,  Id.  704;  Maree ease,  2  Bob.  819;  Joht 
9an*8  ease,  2  Gratt.  581;  BcmmTa  ease,  5  Giatt.  664;  LMngstotCs  east,  7 
Gratt.  658;  Armstead's  ease.  Id.  599;  Hopper,  Stiers  A  Lemmons'  ease,  6 
Gratt  684;  UhTs et als ecus,  Id.  706;  Zaner'sease,  10  Gratt.  70S;Broff^8 
ease,  Id.  722 ;  Hvinff stands  ease,  14  Gratt  592 ;  BuiTs  ease.  Id.  618 ;  IM^s 
ease,  16  Gxatt  547);  or  in  instracting  the  jnry  upon  qaestions  of  law,  or  in 
refofiing  to  giye  proper  inatrootionB  when  applied  for  (Blunt's  ease,  4  J^^ 
689 ;  Gwatkin's  ease,  9  Leigh  678 ;  Booth's  ease,  4  Gratt  525 ;  Perkins^  ease, 
7  Grat.  651 ;  BulTs  ease,  14  Gratt  618);  or  in  OTemding  a  motion  in  aneat 
of  judgment  (Fea's  eaee,  2  Gratt  629 ;  Wash's  ease,  16  Gratt  530);  or  an 
application  for  a  new  trial  (Orapson's  ease,  6  Gratt  712 ;  S.  C.  7  Gratt  61S; 
Kate's  ease,  17  Gratt.  561 ;  Kemp's  ease,  18  Gratt  977);  any  caoaes  which 
would  have  been  sufficient  to  arrest  the  judgment  (see  ante,  ch.  13,  $  12,  note 
17;  or  any  irregularity,  omission,  or  want  of  form  in  the  process  of  outlawry. 
But  such  of  these  grounds  as  are  not  necessarily  exhibited  by  the  record,  must 
be  made  a  part  thereof  by  a  bill  of  exceptions,  which  it  is  expressly  de- 
clared to  be  the  duty  of  the  judge  or  justices  to  sign,  proTided  the  truth  of 
the  case  be  fairly  stated  therein,  and  of  the  derk  to  enter  in  the  record. 
Davis'  Or.  Law,  475-6. 

Any  thing  which  is  good  cause  for  arresting  a  judgment,  is  good  causa 
for  reyening  it,  though  no  motion  in  arrest  is  made.  Matthews'  ease  and 
Gamer's  ease,  18  Gratt  989. 

Final  judgment  must  be  iirst  rendered,  before  the  cause  can  be  remoyed 
into  a  superior  tribunal  by  writ  of  error.  Miles'  ease,  4  Yeates  319.  If  the 
judgment  be  final,  the  writ  of  erroMnll  lie  in  any  criminal  case  where  the 
judgment  is  against  the  defendant,  for  error  apparent  on  the  face  of  the 
record.    8  Bob.  Prao.  (old  edi)  805. 

Before  any  statute  upon  the  subject,  it  was  decided  that  a  circuit  cooit 
had  jurisdiction  to  award  a  writ  of  error  to  a  judgment  pf  a  county  oourt  im- 
posing a  fine  iTor  a  contempt,  and  to  reyerse  aach  jugdment,  if  it  appeared 
from  the  facts  stated  in  the  record  that  the  party  was  not  guilty  of  sofib 
contempt    Stokeley  ▼.  Oom^  1  Ya.  Cas.  880. 

'  At  one  tame  a  bill  of  exceptions  in  criminal  cases  was  not  allowed  in 
Yirginia.  Case  t.  Com.,  1  Ya.  Gas.  264 ;  8  Bob.  Frao.  (old  edi.)  229.  A 
bill  of  exceptions  in  a  criminal  case  was  unknown  to  the  coinmon  law.  1 
Archb.  Or.  Fr.  &  Fl.  588.  In  England,  to  this  day,  a  defendant  has  no  right 
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tliereiiiy)  the  jadge,  joilges  or  justices,  or  the  greater  part* 
of  those  present  shall  sign  ;  and  it  shall  be  a  part  of  the  re- 
cord of  the  case.^  (1  B.  C.  p.  523,  ch.  188,  §  2.  Acts 
1825-6,  p.  20,  ch.  18  ;  1847-8,  p.  158,  ch.  22,  §  1 ;  p.  154, 
§  6 ;  p.  159,  ch.  24,  §  5 ;  1866-7,  p.  987,  §  1. 

§  2.  If  a  person,  sentenced  by  a  circuit,  or  corporation, 
or  hustings  court,  to  death,  or  confinement  in  the  peniten- 
tiaiy,  ask  for  time  to  apply  for  a  writ  of  error,  the  said  court 
shall  postpone  the  execution  of  its  sentence  until  a  reason- 
able time  beyond  the  first  day  of  the  next  term  of  the  court 
of  appeals,  not  exceeding  thirty  days  after  that  day,  and  a 
county  court  shall  in  like  manner  suspend  its  judgment  for 
the  same  purpose.  In  any  other  criminal  case,  wherein 
judgment  U  given  by  a  circuit,  or  corporation,  or  hustings 


to  file  a  bill  of  exceptions.    JSegina  t.  AHeynCt  29  Eng.  Law  ft  Eq.  B.  180. 

'  An  appellate  court  cannot  act  upon  a  bill  of  exceptions,  nor  t^e  cogni- 
zance of  any  matter  contained  therein,  unless  it  be  sealed  by  the  greater 
part  of  the  justices  present.  Gordon  et  alt  v.  Srowne's  ex'ar,  8  Hen.  ft 
Mnnf.  219. 

*  When  the  plea  of  errors  in  arrest  of  Jadgment  sets  forth  matter  making 
no  part  of  the  record,  it  wiU  not  avail  the  prisoner.  Cohen's  Case,  2  Va, 
Cas.  158 ;  AngeVs  ease.  Id.  281 ;  OampbelVs  case^  814 ;  Morris'  ease^  9 
Leigh  686 ;  8  Bob.  Prac  (old  edi.)  124. 

A  bill  of  exceptions  in  a  criminal  case,  upon  the  refusal  of  the  court  to 
grant  a  new  trial,  on  the  ground  that  the  rerdict  is  oontraiy  to  the  evidence, 
is  to  be  framed  in  the  same  way  as  the  bill  of  exceptions  in  dvil  cases  to 
the  like  refusal  is  framed.  And  if  the  evidence  is  certified  instead  of  the 
facts  proved,  the  appellate  court  will  only  look  to  the  evidence  introduced 
by  the  Commonwealth.  Vaiden  v.  Oam.y  12  Gratt.  717.  See  Bennett  ▼. 
JELardatoay^  6  Munf.  126 ;  Eteing  v.  Etoing^  2  Leigh  887 ;  Oreeny.  Aehlby^ 
6.Leigh  185 ;  Bohr  v.  Bonis,  9  Leigh  80 ;  Pasley  v.  English^  5  Gratt  141 ; 
CarringUm  v.  Ooddin,  18  Gratt  588 ;  1  Bob.  Prac  (old  edi«)  882-^.  The 
appellate  court  will  not  reverse  the  judgment,  unless,  by  rejecting  all  the 
parol  evidence  for  the  exceptor,  and  giving  full  faith  and  credit  to  that  of 
the  adverse  party,  the  decision  of  the  court  below  still  appears  to  be  wrong. 
Bull  V.  Com.,  14  Ghratt  618. 

The  i^peUate  court  will  not  reverse  the  judgment  of  the  court  below 
overruling  a  motion  of  the  prisoner  for  a  new  trial,  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence,  unless  it  is  plainly  insufllcient  to  war- 
rant the  verdict.  Oneal^s  case,17  Gratt*  582 ;  Kates*  ease,  Id.  561 ;  Vai. 
den*8  case,  12  Gratt  717. 
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eooTt,  and  in  any  case  of  judgment  for  aoonten^  to  winch  « 
a  writ  of  error  lies,  the  court  giiring  aaoh  jadgment  maj 
postpone  the  execntion  thereof  for  each  time  and  on  andi 
terms  as  it  deems  proper.  (1  R.  C.  p.  225,  $  27.  Ads 
1830^1,  p.  106,  §4;  1847-8,  p.  153,  §3;  p.  100,  §7; 
1866-7,  p.  937,  i  2  ;  1870-1,  p.  80.) 

§  3.  A  writ  of  error  shall  lie  in  a  criminal  case,  to  the 
judgment*  of  a  circuit,  or  a  corporation,  or  hustings  conrt, 
from  the  conrt  of  appeals  ;*  and  to  a  judgment  of  a  ooanlj 
court,  from  the  circuit  court  having  jurisdiction  over  such 
county.  It  shall  lie  in  any  such  case  for  the  accused ;  and 
if  the  case  be  for  violation  of  a  law  relating  to  the  revenue, 
it  shall  lie  also  for  the  Commonwealth.^  (1  B.  C.  p.  224, 
i  26.  Acts  183C-31,  p.  106,  §  4 ;  1835-6,  p.  48,  ch.  71 ; 
1889-40,  p.  15,  §  37  ;  1847-8,  p.  163,  52,  4,  6 ;  1866-7,  p. 
937,  §  8 ;  1870-71,  p.  31.) 

$  4.  To  a  judgment  for  a  contempt  of  court,  other  thac  for 
the  non-performance  of  or  disobedience  to  a  judgment,  de- 
cree, or  order,  a  writ  of  error  shall  lie,  when  the  judgment 
is  of  a  county  court,  from  the  circuit  court  having  jurisdic- 
tion over  such  county  ;  when  it  is  of  a  circuit,  or  a  corpor- 

•  The  oommoa  Uw  writ  of  «Ror  oaii  only  be  awaxded  to  some  Judgment, 
ofder,  or  prooeeding  of  a  ooait  of  noQcd.  It  eennot  be  awaxded  to  the  xe- 
foaal  of  a  Jnd^  of  the  eiioiiit  oovit,  in  Taeation,  to  awaid  a  writ  of  exior 
to  a  judgment  of  an  inferior  oonrt*    Abrahami  t.  Cknn,,  11  Leigh  675. 

*  A  writ  of  exror  wiU  not  lie  from  the  Court  of  Appeals  tothe  jndgmont 
of  a  oonnty  or  ooxporation  conrt.  See  Ibid ;  Anderaan^s  ease^  4  Leigh 
608 ;  WMU  T.  King,  fto.,  5  Leigh  726 ;  Cropper  ▼.  C<m.^  2  Bob.  B.  812, 
844. 

'  Ko  writ  of  exror  lies  for  the  Commonwealth  in  a  oziminal  case,  ezoept 
In  Bome  partioolar  caaee  in  ^^oh  the  writ  is  given  by  the  statate.  Cmi.  ▼. 
Bairiwn,  20  Va.  Cas.  202 ;  8  Bob.  Piao.  (old  edi.)  807.  See  C.  V.  I860, 
oh.  85,  p.  210,  $  106.  The  denial  of  the  writ  of  erxor  to  the  goTemmeat» 
is  bnt  the  applioation  of  the  pxineiple.  Nemo  debet  vis  vemcBri  pro  una  it 
eadem  eauea;  or,  as  expressed  in  the  oonstitntion  of  the  United  Statea,  no 
person  shaU  be  sabjeot,  for  the  same  offenoe,  to  be  twice  pat  in  Jeopardy 
of  life  or  limb.  The  spirit  of  this  role  eqnaUy  f oxbids  the  goTexnment  to 
review  its  errors  either.by  appeal,  new  trialy  or  bill  of  exe^tioDa.  1  Ben. 
&  Heard.  Lead.  Cr.  Cas.  485. 
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atioD,  or  hustings  court,  frbm  the  Court  df  Appeal^.  (Acts 
1825-6,  p.  20,  21,  ch.  18,  §  1,  8  ;  1847-48,  p.  160,  §  6  ; 
1866-7,  p.  987,  §  4.';  1870-71,  p.  81.) 

f  5.  When  in  an^case  within  this  chaptjsr,  a  writ  or  error 
lies  from  a  circuit  court,  it  may,  in  vacation  of  such  court, 
be  awarded  by  any  circuit  judge ;  and  when  it  lies  from  the 
Court  of 'Appeals,  it  may,  in  the  vacation  of  said  court,  be 
awarded  by  any  judge  thereof.  (Acts  1830-81,  p.  106, 
ch.  38,  §  4  ;  1847-8,  p.  160,  §  6  ;  1866,  p.  89 ;  1866-7,  p. 
937,  §  5.) 

•  §  6.  A  writ  of  error,  awarded  under  this  chapter  to  any 
judgment,  may  operate  as  a  supersedeas  thereto,  if  the  court 
or  judge  awarding  it  so  direct,  on  such  terms  and  conditions 
as  the  said  court  or  judge  may  prescribe.  (Acts  1830-31, 
p,  106,  §  4  ;  1847-8,  p.  154,  §  5  ;  p.  160,  §  7.  8  and  9 
Vict.  ch.  68 ;  1866-7,  p.  937,  §  6.) 

§  7.  The  court  from  which  a  writ  of  error  lies,  shall  affirm 
the  judgment  if  there  be  no  error  therein,  and  reverse  the 
same  in  whole  or  in  part  if  erroneous,  and  enter  such  judg- 
ment as  the  court  whose  error  is  sought  to  be  corrected,  ought 


In  a  prosecution  for  selling  ardent  spirits  by  retail  to  be  drunk  at  the 
place  where  sold,  without  haying  first  obtained  a  license  to  keep  an  ordi- 
nary, a  writ  of  error  lies  for  the  Commonwealth  from  the  judgment  of  an 
inferior  court.  Com.  t.  ScoUf  10  Gratt.  749.  See  also  TejfVs  case,  8  Leigh 
721 ;  Coe's  case,  9  Leigh  620 ;  Hampton's  ease,  3  Gratt.  590 ;  EilVs  ease,  5 
Gratt.  682;  Hatcher's  case,  Q  QiM.  667;  Bead's  ease,  11  Gratt  819;  If  ax's 
case,  13  Gratt.  789. 

B  A  writ  of  error  awarded  during  term  to  a  judgment  in  a  case  of  felony, 
may  be  made  returnable  to  any  day  of  the  term.  Lazier  y.  Com,,  10  Gratt. 
708.     See  0.  V.  1860  oh.  170,  p.  706,  §  2. 

'  The  effect  of  the  common  law  writ  of  error  is  merely  to  bring  up  to  the 
appellate  tribunal  a  certified  copy  of  the  record  of  the  court  below,  in  or- 
der that  the  error  therein,  if  any,  may  be  corrected,  and  the  judgment  re- 
yeised.  The  writ  does  not  of  itself  operate  as  a  supersedeas  to  the  judg- 
ment; BO  that,  whilst  the  appellate  court  is  correcting  the  error,  the  judg- 
ment below  might  be  carried  into  execution,  howeyer  erh>neou8.  Conner 
y.  Com,,  2  Ya.  Gas-  80,  82«  Li  the  case  of  Kemp  dt  als.  y.  Com.,  IS  Gratt. 
969,  971,  one  of  the  judges  of  the  Court  of  Appeals  aUowed  a  writ  of  error, 
to  operate  as  a  supersedeas  ;  the  prisoners  to  remain  in  custody. 


322  WBIT  OF  ERROR. 

to  havo  entered  ;^*  or  remand  the  canse  and  direct  a  new 


^In  the  08M  of  Ifemo  ▼.  Com,j  2  Ontt  658,  tfaa  yordiol  of  the  joy  found 
the  Aooiued  guilty  of  Ti^ontftiy  mandanghter,  and  fixed  his  teim  of  impriaoB- 
ment  at  three  yean;  and  upon  this  verdiot,  the  drcoit  ooart  eentenced  him 
to  imprisonment  for  JSm  yean.  The  judgment  thus  ▼arying  from  the  tw- 
diet,  the  General  Gonrt  rerened  it  for  this  reason;  and  the  TSidiel being 
illegal,  in  fif>ArU'"^»c  a  term  of  imprisonment  shorter  than  that  pceseiibed 
by  law,  Uie  eonrt  set  sside  that  verdict  and  awarded  a  wnire  dd  n&vo.  Yet 
there  was  much  dirersity  of  opinion  among  the  Jndges  as  to  what  the  Judg- 
ment ahoold  be.  Five  judges,  to  wit :  Jndges  X^hmms,  Leigh^  Tkompeet^ 
Duncan  and  Qopton,  dissented  from  the  majority.  There  have  been  ssTe- 
nd  oases  before  the  En^ish  courts,  where  the  sentence  was  for  a  tenn  of 
imprisonment  longer  or  shorter,  or  a  ponishment  greater  or  less,  thsn  was 
prescribed  by  law.  In  the  case  of  iUlia,  5  Bam.  &  Gress.  385 ;  11  Eng. 
Com.  Law  Bep.  259,  the  sentence  was  tnmsportation  for  seven  yean, 
whereas  by  law  it  could  not  be  more  than  six  years.  It  was  nxged  that  the 
prisoner  xni^t  be  remanded  to  the  conrt  below,  and  there  reoeiye  the  pro- 
per sentence,  as  in  Kentoorihffa  caae^  1  B.  ft  0-  711.  Bat  the  court  said, 
*' There  is  this  material  disdnotion  between  the  two  cases :  there  no  jvdg- 
ment  whateyer  had  been  passed  in  the  court  below ;  and  this  covrt,  there- 
fore, ordered  the  prisoner  to  be  remanded  to  the  inferior  conrt,  in  order  to 
receire  judgment.  Bat  here  the  court  below  has  psosed  a  judgment,  and 
that  judgment  being  erroneous,  we  think  there  is  no  ground  to  send  it  back 
to  be  smended.  The  consequence  is,  that  the  judgment  pronounced  by  the 
eourt  below  must  be  revened.  In  The  King  t.  Bourne  and  others^  7  AdoL 
AEL  58;  84£ng,  Com.  Law  Bep.  86,  Lord  iVnman,  0.  J.  said:  "This is 
a  writ  of  errror  upon  a  judgment  of  transportation  passed  on  three  per-, 
sons,  none  of  whom  was  subject  by  law  to  any  but  capital  punishment  Hie 
objection  is  pointed  out,  and  a  discharge  pnyed  for.  It  is  ccmtended,  that 
slthough  the  judgment  be  wrong,  the  court  may  take  one  of  two  courseB: 
that  it  may  remit  the  case  back  to  the  court  below  for  judgment,  or  may  it- 
self pronounce  such  judgment  ss  it  knows  to  be  right,  on  such  a  convio- 
tion.  As  to  the  course  flnt  suggested,  I  think  we  haye  no  such  power.  'We 
cannot  say  that  the  oourt  below  has  giyen  no  judgment ;  if  that  had  been 
so,  and  the  case  had  merely  come  before  this  court  for  the  purpose  of  ob- 
taining its  opinion,  we  might  haye  heard  the  point  disousBed,  and  remitted 
the  case  again  to  the  court  below  for  judgment  Here  a  judgment  has  been 
jliyen,  which  the  prisonen  call  in  question :  we  cannot  say  that  the  oouzt 
below  shall  be  required  to  giye  another  judgment**  As  to  the  second  point 
he  said  the  case  of  Bex  y.  Bllie^  5  B.  ft  0.  885;  11  Eng.  Com.  Law  Bep. 
259,  was  dedsiye.  The  judgment  was  reyersed,  and  the  prisonen  ordered 
to  be  discharged  out  of  custody.  In  Whitehead  y.  7^  Queen^  7  AdoL  ft 
EL  N*  8.;  58  Eng.  Com.  Law  Bep.  282,  the  judgment  was  that  Q&e  accused 
be  transported  for  the  term  of  eeven  years,  whereas  the  statate  directed  the 
transportation  to  be  for  a  term  not  exceeding  >f/tMn  years,  nor  less  thsn  ten 
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trial"  affirming  in  those  cases  where  the  voices  on  both  sides 
are  equal.  (1  R.  C.  p.  224,  5,  §  26.  Acts  1825-6,  p.  20, 
ch.  18 ;  1880-31,  p.  106,  §  4  ;  1866-7,  p.  937,  §  7.) 

Execution  of  sentence, 

§  8.  Sentence  of  death,  except  for  insurrection  or  rebel- 
lion, shall  not  be  executed  sooner  than  thirty  days  after  the 
sentence  is  pronounced.  (1  R  C.  p.  608,  §  80.  Acts 
1847-8,  p.  124,  §  26  ;  1866-7,  p.  938,  §  8.) 

^ _  

years.  Here,  likewise,  the  Judgment  was  reversed.  Lord  Denmany  C.  J. 
saying  the  jndge  could  pass  sentence  only  under  the  statute.  By  the  sec- 
tion to  which  this  note  is  appended,  it  is  proposed  to  adopt  the  language 
used  in  relation  to  decisions  of  appellate  courts  in  civil  cases,  under  which 
it  is  well  established  that  the  appellate  court  may  give  such  judgment  as  the 
court  below  ought  to  have  given.    Eep.  Eev.  C.  V.  p.  1027-8,  note, 

A  circuit  court,  not  adverting  to  the  statute  of  1832-3,  ch.  19.  §  2,  sen- 
tences a  convict  to  solitary  confinement  in  the  penitentiary  for  one  sixth  of 
the  term  of  imprisonment  fixed  by  the  verdict ;  judgment  reversed  for  this 
cause ;  but  the  General  Court  proceeds  to  enter  judgment,  that  the  solitary 
confinement  shall  be  one  twelfth  of  the  term,  according  to  that  statute. 
Brooks  V.  Com.y  4  Leigh  669. 

"Where  a  writ  of  error  is  awarded  byihe  General  Court  to  a  judgment  for 
felony,  and  the  convict  is  removed  to  the  penitentiary,  in  execution  of  the 
judgment,  before  the  writ  is  served  on  the  sheriff,  if  the  General  Court 
should  be  of  opinion  that  judgment  on  the  verdict  ought  to  have  been  ar- 
rested, it  will  award  a  hdbecis  corpus^  directed  to  the'superintendent  of  the 
penitentiary,  and  upon  the  prisoner's  being  brought  up,  judgment  will  be 
entered  on  his  behalf.  But  in  such  case,  where  the  judgment  is  arrested 
for  error  in  the  indictment,  if  the  Attorney  General  desire  it,  the  sheriff  of 
the  county  in  which  the  General  Court  sits  wiU  be  directed  to  convey  the 
accused  to  the  jail  of  the  county  in  which  the  offence  was  committed,  to 
answer  a  good  and  sufficient  indictment  to  be  exhibited  against  him  in  the 
circuit  court  of  such  county  for  said  offence.  Barker* s  cdse,  2  Ya.  Cas* 
122. 

"Where  a  pecuniary  judgment  has  been  rendered  against  a  defendant  in  a 
criminal  oase^  and  he  pays  it,  and  upon  appeal  the  judgment  Is  reversed, 
the  cause  will  be  remanded  to  the  court  below,  for  an  order  of  restitution 
to  be  made  therein,  if  the  money  is  yet  in  the  hands  or  power  of  the  court. 
Old  V.  Com.^  18  Gratt.  916. 

"On  an  indictment  for  imlawfol  stabbing  under  the  statute  of  T^frginia^ 
a  vezdiot  of  ''guilty  of  imlawfol  stabbing,"  will  not  authorise  a  judgment; 
bni  the  oonrt  should  direct  a  new  trial,    Marshall  v.  Com-y  5  Gratt  668. 
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§  9.  The  clerk  of  the  court  pronoancing  sach  Benteofle 
■hall,  ae  soon  as  may  be,  after  the  Bentence,  deliver  a  eeiti- 
fied  copy  thereof  to  the  officer  of  said  court,  who  shall  cause 
the  sentence  to  he  executed.  Under  such  sentence,  death 
shall  be  inflicted  by  hanging  the  convict  by  the  neck  until 
he  is  dead.  (1 .  R.  C.  p.  236,  §  40.  Acts  1847-8,  p.  1&4, 
§7,8;  1866-7,  p.. 988,  §9.) 

§  10,  Whenever  sentence  of  death  is  to  be  executed,  if 
the  convict;,  under  such  sentence  be  in  j^l,  around  or  adjoin- 
ing which  there  is  a  yard  of  sufficient  size,  enclosed  by  a 
wall,  such  sentence  shall  be  executed  within  such  enclosed 
yard,  unless  the  court,  by  which  such  sentence  was  pro- 
nounced, direct  otherwise.     At  the  execution  there  shall  be 
present,  besides  the  officers  of  said  court,  such  other  officers 
and  such  guard  and  assistants  as  the  officer  executing  the  sen- 
tence shall  see  fit.    He  shall  request  the  presence  of  the  at- 
torney for  the  Commonwealth  in  said  court,  the  clerk  there- 
of, and  twelve  respectable  citizens,  including  a  physician  or 
surgeon  ;  and  he  shall  permit  the  presence  of  the  counsel  of 
the  convict,  and  such  ministers  of  the  Gospel  as  he  shall  de- 
sire, and  such  of  the  convict*s  relations  as  the  officer  shall 
deem  prudent.     (Acts  1855-6,  p.  86,  87,  ch.  48,  §  1,  2 ; 
1866-7,  p.  938,  §  10. ) 

§  11.  The  officer  executing  a  sentence  of  death  shall  cer- 
tify the  fact  to  the  clerk  of  the  court,  who  shall  file  the  cer- 


The  General  Court  haying,  upon  a  writ  of  error  to  that  court,  reyersed 
the  judgment  of  the  oourt  below,  and  directed  a  new  trial,  that  judgment  is 
oonduaiye,  and  neither  the  oourt  below,  nor  the  General  Oourt  on  a  second 
writ  of  error,  can  enquire  into  the  oorrectneas  of  the  first  decision.  S.  G. 
Id.  693. 

Seyeral  prisoners  haying  been  tried  together  for  the  same  felony,  and 
found  guilty,  the  court  may  grant  a  new  trial  to  one  of  them,  and  render  a 
judgment  against  the  others.  Kemp  d  ais.  v.  C<w».,  18  Gratt.  969 ;  Bern's 
ease,  Buller's  J^isi  Prius,  326 ;  The  Queen  v.  Oamperty  d  ais,  9  Queen's 
Bench  B.  824  (58  Eng.  C.  L.  B.)  And  a  new  trial  may  be  granted  to  one 
of  seyeral  defendants  whojhas  been  oonricted,  where  another  has  been  a<^- 
quitted.     7  he  King  y.  Mowhry,  6  T.  B.  619 ;  18  GratL  977-979. 
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tificate  with  the  papers  iq  the  case.     (Acts  1847-8,  p.  154, 
§  9.     0.  V.  1850,  ch.  209,  §  10  ;  1866-7,  p-  938,  §  11.) 

§  12.  Every  person  senteaced  by  a  court  to  confinement  in 
the  penitentiary,  shall,  as  soon  as  may  he,  he  delivered  at 
the  penitentiary  hy  the  officer  of  such  court.  If  he  fail  to 
make  such  delivery  within  a  reasonable  time,  he  shall  for- 
feit one  hundred  dollars.  It  shall  be  lawful  for  the  Auditor 
of  Public  Accounts  to  allow  officers,  conveying  persons  to 
the  jail  or  penitentiary,  the  necessary  expenses  of  the  pri- 
•  souer  or  convict.  (1  R.  C.  p.  621,  §  21.  Acts  1847^8,  p. 
154,  §  10  ;  1850-51,  p.  9,  §  13 ;  1866-7,  p.  938,  §  12.) 

§  13.  The  clerk  of  the  court  in  which  a  person  is  sentenced 
to  the  penitentiary,  shall  forthwith  transmit  to  the  superin- 
tendent thereof  a  full  copy  of  the  record  of  the  trial  and  con-, 
viction.  If  he  fail  so  to  do,  he  shall  forfeit  one  hundred 
dollars.  (1  R  C.  p.  620,  §  16.  Acts  1847-8,  p.  154,  §  11; 
1866-7,  p.  938,  §13.) 

§  14.  The  officer  who  is  required  to  carry  a  prisoner  to 
the  penitentiary,  or  to  any  other  place,  may,  if  he  deem  it 
necessary  for  his  safe  conveyance,  summon  one  person,  but 
not  more  than  one,  as  a  guard  to  each  prisoner,  except  as 
follows  (1  R.  C.  p.  604-5,  §  17.  Acts  1841-2,  p.  52,  ch. 
90,  §  4  ;  1847-8,  p.  154,  §  12  ;  1866-7,  p.  938,  §  14) : 

§  15.  When  the  court,  judge,  or  justices,  by  whose  judg- 
ment or  order  a  prisoner  is  to  be  removed,  shall  think  a 
stronger  guard  proper,  and  order  it,  as  many  persons  as  may 
be  so  ordered  shall  be  summoned  by  the  officer.  (1  B.  C. 
^  p.  622,  §  25.  Acts  1847-8.  p.  155,  §  13  ;  1866-7,  p.  938, 
§  15.) 

§  16.  If  on  the  way  to  the  penitentiary  or  other  place,  in 
consequence  o(  an  attempt  to  rescue  the  prisoner,  made  or 
reasonably  apprehended,  or  in  consequence  of  any  other  un- 
foreseen danger,  the  officer  is  satisfied  that  a  stronger  guard 
than  was  before  summoned  is  necessary,  he  may  summon 
such* guard  as  is  necessary.  (1  R.  0.  p.  623,  §26.  Acts 
1847-8,  p.  155,  .§  14  ;  1866-7,  p.  938,  §  16.) 
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$  17.  The  officer  and  goard/  while  coaveying  a  priaoner 
to  the  penitentiary  and  other  place,  and  returning  therefrom, 
shall  be  privileged  from  arrest,  except  for  felony  an.d  breach 
of  the  peace,  allowing  one  day  for  every  twenty  milte.  (1 
R.  C.  p.  622,  §  15.  Acts  1847-8,  p.  155,  §  15  ;  1866-7,  p. 
939,  §  17.) 

§  18.  If  a  person,  who  is  sentenced  to  be  confined  in  jail 
a  certain  term,  and  afterwards  until  he  pay  a  fine  and  the 
costs  of  the  prosecution,  fail  to  pay  such  fine  and  ooets  be- 
fore the  end  of  said  term,  he  shall  continue  in  confinement 
until  the  same  be  paid,  or  his  discharge  be  ordered  by  the 
court ;   but  the  additional  confinement  shall  in  no  case  ex- 
ceed six  months  from  the  end  of  said  term."     (1  R,  C,  p. 
541,  §  44.     Acts  1866-7,  p.  939,  §  18.) 
•    §  19.  "Whenever  a  person  is  in  jail  under  a  capias  pro  Jmc, 
issued  frotn^any  coart  of  this  Commonwealth,  on  applica- 
tion to  the  court  from  the  clerk^s  office  of  which  such  exe- 
cution issaed,  or  to  the  judge  of  such  court  in  vacation,  such 
court  or  the  judge  in  vacation,  as  the  case  may  be,  if  to  such 
court  or  judge  it  shall  appear  proper,  may  order  the  person 
so  in  jail  to  be  released  from  imprisonment  without  the  paj- 
ment  of  the  money  mentioned  in  such  execution  :  provided, 
however,  that  in  all  such  applications  the  attorney  for  the 
Commonwealth  of  the  court  from  which  the  execution  issaed 
shall  have  ten  days  notice  of   such  application.      (Acts 
1859-60,  ch.  83,  p.  189,  §  1 ;  1866-7,  p.  939,  §  19.) 

§  20.  Whenever  any  court  of  this  Commonwealth  shall 
have  directed  any  person  convicted  of  a  misdemeanor  to  be 
coi^Lned  in  jail  until  the  fine  imposed  upon  such  person,  or 
until  the  costs  of  the  prosecution  shall  have  been  paid,  the 
person  so  confined  may  be  released  in  the  manner  provided 


''Where  a  party  is  imprisoned  upon  a  capias  pro  fine  for  a  fine  and  costs, 
he  can  only  obtain  his  discharge  from  imprisonment  by  paying  the  fine  and 
costs.  But  the  term  of  his  imprisonment  under  such  capias  is  limited  bj 
the  provision  in  the  Oode  of  1849,  ch.  209,  §  17,  p.  781.  Com.  y.  W^sUft 
8  Gratt.  702. 
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for  in  the  preceding  section  :  provided  further,  that  nothing 
in  this  act  shall  prevent  the  issue  of  a  fieri  facias  after  such 
release  from  jail.    Id.  §  2  ;  1866-7,  p.  939,  §  20.) 

§  2l.  No  capias  to  hear  judgment  shall  be  necessary  in 
any  prosecution  for  a  misdemeanor,  but  the  court  may  pro- 
ceed to  judgment  in  the  absence  of  the  accused ;  and  if 
such  judgment  requires  an  infamous  or  corporal  punish- 
ment, the  court  may  make  such  order  as  may  be  necessary 
for  the  arrest  of  the  person  against  whom  such  judgment  is, 
and  for  the  execution  of  the  judgment.  The  proceedings 
upon  such  order  shall  conform,  as  nearly  as  may  be,  to  those 
upon  a  capias  to  hear  judgment,  and  all  officers  charged 
with  its  execution  shall  have  the  same  powers  aud  duties, 
and  be  subject  to  the  same  responsibilities  as  provided  by 
law  in  the  case  of  a  capias  to  hear  judgment.  (1866-7,  p» 
989,  §  21.) 


ADDENDA. 


OF  GBAKD  JURIES. 
lAnte  CH.  Ti.] 

§  2.  Amended  and  re-enacted.     (Acts  1870-71,  p.  169,) 
as  follows : 

**  §  2.  It  shall  be  the  duty  of  the  judge  of  the  county  or 
cofporatipn  court  of  each  county  and  city  of  the  State,  in 
the  month  of  January  in  each  year,  or  as  soon  thereafter 
as  practicable,  to  select  from  the  qualified  voters  of  each 
township  of  such  county,  or  ward  of  such  city,  not  less 
than  twenty  nor  more  than  one  hundred  persons,  of  hon- 
esty, intelligence,  and  good  demeanor,  and  suitable  in  all 
respects  to  act  as  grand  jurors,  and  to  furnish  the  clerk  of 
such  court  with  a  list  of  the  persons  so  selected,  made  off 
by  townships  or  wards,  as  the  case  may  be.  It  shall  be  the 
duty  of  the  clerk  of  such  court  thereupon  to  write  the  names . 
of  each  of  such  persons  on  separate  slips  of  paper,  placing 
the  names  of  the  residents  of  each  township  or  ward  to* 
gether,  and  from  these,  in  the  presence  of  the  attorney  for 
the  Commonwealth,  (and  if  he  be  unable  to  attend,  then 
in  the  presence  of  the  judge  of  such  court,  or  a  commis- 
sioner in  chancery  thereof,)  to  select  by  lot,  as  many  persons 
as  may  be  necessary  for  the  formation  of  grand  juries  of 
such  county,  city,  or  town ;  and  in  drawing  such  persons  to 
serve  as  grand  jurors,  an  equal  number,  as  near  as  may  be, 
and  having  reference  to  the  populations  of  the  several  town- 
ships or  wards,  shall  be  drawn  from  the  lists  from  each 
township  or  ward." 
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OF  THE  TBIAL  AND  ITS  INCIDENTS. 

lAiUe  OH.  xxn.] 

§§  1,  4,  5,  9, 14,  25,  26  amended  and  re-enacted.  (Acts 
1870-71,  p.  357-8,)  as  follows : 

**  §  1.  Trials  for  felony  shall  be  in  a  county  or  corporation 
court,  and  may  be  at  any  term  thereof,  except  that  a  person 
to  be  tried  for  arson,  or  any  felony  for  which  he  may  be 
punished  with  death,  may,  upon  his  arraignment  in  the 
county  or  corporation,  demand  to  be  tried  in  the  circuit 
court  having  jurisdiction  over  the  county  or  corporation  for 
which  said  county  or  corporation  court  is  held.  Upon  such 
demand,  the  accused  shall  be  remanded  for  trial  in  the  said 
circuit  court,  and  all  the  material  witnesses  desired  for  the 
prosecution  or  the  defence  shall  be  recognized  for  their  atten- 
dance at  such  trial.  When  a  person  is  remanded  as  afore- 
said, by  a  county  or  corporation  court,  the  clerk  thereof 
shall  certify  and  transmit  to  the  clerk  of  the  court  in  which 
he  is  to  be  tried,  a  record  of  the  proceedings  had  in  the  said 
county  or  corporation  court  in  relation  to  the  prosecntioD, 
and  copies  of  the  indictment  or  other  accusation,  and  of  all 
recognizances  and  other  papers  connected  with  the  case. 
Such  copies  shall  be  used  with  the  same  ejSect  as  the  origi- 
nals. If  the  accused  be  remanded  for  trial  in  a  court,  whose 
jail  is  not  the  j«il  of  the  court  remanding  him,  the  latter 
court,  by  its  order,  shall  direct  the  ojBicer  of  such  court  to 
remove  the  prisoner  to  the  jail  of  the  court  in  which  he  is 
to  be  tried,  and  the  jailor  thereof  shall  receive  and  keep 
him  safely  until  discharged  by  law.  The  clerk  of  the  county 
or  corporation  court  shall,  as  soon  as  may  be,  issue  a  venire 
facias,  directed  to  the  officer  of  the  court  in  which  the  trial 
is  to  be,  requiring  him  to  summon  jurors  for  such  trial.'' 

"§  4.  In  case  of  felony,  in  which  a  writ  of  venire  facias 
is  necessary^  the  writ  shall  command  the  officer,  charged 
with  its  execution,  to  summon  twenty-four  persons  of  his 
county  or  corporation,  to  be  taken  from  a  list  to  be  furnished 
the  officer  by  the  judge  of  the  county  or  corporation  court. 
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and  residing  remote  from  the  place  where  the  ofi'ence  is 
charged  to  have  been  committed,  and  qualified  in  other  re- 
spects to  serve  as  jurors,  to  attend  the  court  wherein  the 
accused  is  to  be  tried,  on  the  first  day  of  the  next  term  of 
said  court,  or  at  such  other  time  as  the  court  may  direct. 
If  a  person  summoned  under  such  writ  fail  to  atteud  as  re- 
quired, without  suflBcient  excuse,  he  shall  be  fiued  by  the 
court  not  less  than  five  dollars  nor  more  than  twenty  dollars. 

**  §  5.  The  clerk  of  a  county  or  corporation  court,  in  which 
a  person  accused,  of  felony  is  held  or  recognized  for  trial, 
shall  as  soon  as  practicable  after  such  person  is  committed 
or  recognized,  issue  a  venire  facias  for  his  trial,  and  for  the 
trial  of  any  other  case  of  felony  at  the  same  term  of  the 
court,  returnable  to  the  first  day  of  the  next  term,  or  to 
such  other  day  as  the  attorney  for  the  Commonwealth  may 
direct ;  and  the  persons  thus  summoned  may  be  required 
by  the  court  to  serve  as  jurors  upon  the  trial  of  any  case  of 
felony  at  that  term  of  the  court ;  but  the  court  in  term,  or 
the  judge  thereof  in  vacation,  may  direct  the  clerk  at  any 
time  to  issue  such  other  writs  of  venire  facias  as  he  may 
deem  necessary  for  the  trial  of  any  case  of  felony  pending 
in  his  court ;  and  if  a  person  charged  with  felony  be  not 
tried  at  any  term  of  the  court  at  which  he  is  to  be  tried,  the 
clerk  of  such  court  shall,  at  least  five  days  before  any  sub- 
sequent term  that  the  case  remains  pending,  issue  a  venire 
facias  for  the  trial  of  that  and  any  other  case  of  felony,  re- 
turnable as  above  required." 

"  §  9.  "When  any  jurors,  summoned  under  a  writ  of  venire 
facias,  fail  to  attend,  or  are  challenged  for  cause,  or  if  the 
whole  array  be  challenged,  the  court  shall  cause  other  ju- 
rors of  like  qualifications  to  be  summoned  in  the  county  or 
corporation,  in  the  manner  hereinbefore  prescribed,  until  a 
panel  of  sixteen  jurors,  free  from  exception,  be  completed. 
The  accused  shall  have  a  peremptory  challenge  as  to  four  of 
the  panel,  and  the  remaining  twelve  shall  constitute  the 
jury  for  the  trial  of  the  case ;  but  should  the  accused  fail  to 
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strike  from  the  panel  any,  or  less  than  four  of  the  nam^ 
thereon,  then  the  jury  for  the  trial  shall  be  composed  of 
twelve  of  those  not  so  stricken  off,  to  be  selected  by  lot.  ** 

**  $  14.  Persons  indicted  for  felony,  who  elect  to  be  tried 
jointly,  shall  be  allowed  to  strike  from  the  panel  not  more 
than  four  thereof ;  but  should  the  accused  not  agree  as  to 
the  jurors  to  be  stricken  from  the  panel,  the  four  jurors  to 
be  stricken  ofi'  shall  be  ascertained  by  lot'' 
.    "  §  25.  When  the  judge  of  a  circuit,  county,  or  corporatioa 
court,  in  which  a  prosecution  is  pending,  is  connected  with 
the  accused  or  party  injured,  or  is  so  situated  in  respect  to 
the  case  as,  in  his  opinion,  to  render  it  unfit  that  he  should 
preside  at  the  trial,  he  may  enter  the  fact  on  record.** 

"  $  26.  Thereupon,  the  judge  may  change  the  venues  as 
hereinbefore  provided,  and  cause  the  record  and  proceedings 
to  be  certified  to  such  court,  which  shall  proceed  to  the  trial 
of  the  case,  or  the  court  may  procure  the  attendance  of  an- 
other judge  to  preside  at  the  trial." 

PENTTENTIABY. 
lAnU  OH.  IX.] 

§§  1,  2,  19,  20,  27,  80,  31,  85,  87,  40,  42,  49,  54,  56,  57 
and  58,  of  ch.  218,  C.  Y.  (1860)  amended  and  re-eoacted. 
See  acts  1870-71,  p.  408,  ch.  809. 

**  §  1.  That  the  lot  of  twelve  acres  and  fourteen  square 
rods  of  land  on  which  the  penitentiary  is  situated,  and  the 
lot  numbered  seven  hundred  and  twenty-nine,  being  one- 
fourth  of  a  square  in  the  city  of  Richmond,  between  the 
southwest  end  of  First  street  and  the  eastern  boundary  of 
the  land  aforesaid,  and  the  square  of  land  between  Cary  and 
Main,  and  JefiTerson  and  Madison  streets,  containing  the 
penitentiary  spring,  with  the  pipes  and  fixtures  for  convey- 
ing water  to  that  institution,  shall  be  and  remain  the  pro- 
perty of  the  Commonwealth  for  the  use  of  the  said  peni- 
tentiary. The  superintendent  shall  have  the  control  and 
custody  of  the  property  of  the  penitentiary,  real,  personal, 
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and  mixed,  (which  has  not  been  delivered  to  the  general 
sgent,  or  to  his  account,)  and  he  shall,  in  the  name  of  the 
Commonwealth,  have  authority  to  institute  and  prosecute 
any  suit,  prosecution,  or  proceeding,  for  the  recovery  of 
any  such  property  or  its  value,  or  for  any  injury  thereto, 
-which  may  be  proper  to  protect  the  rights  of  the  State.  He 
shall  have  authority  to  employ  the  prisoners  in  improving 
and  cultivatiog  any  part  of  the  lands  aforesaid,  or  in  re- 
pairing the  water  pipes  and  fixtures,  or  the  roads  from  the 
penitentiary  to  proper  points  of  intersection  with  the  streets, 
or  in  taking  out  or  bringing  into  the  enclosure  any  neces- 
sary thing  to  or  from  the  said  city,  or  the  James  river  canal. 

**  §  2.  The  public  jail  and  penitentiary  house  shall  con- 
tinue under  the  name  of  The  Penitentiary,  to  be  appropria- 
ted to  the  confinement  of  convicts  sentenced  according  to 
law  to  confinement  therein,  by  the  courts  of  this  Common- 
wealth. Persons  sentenced  to  imprisonment  by  a  court  of 
the  United  States,  held  in  Virginia,  for  a  term  of  three 
years  or  more,  may  also  be  confined  therein,  with  the  ap- 
probation of  the  superintendent  and  Governor,  (which  ap- 
probation shall  be  recorded  in  the  entry  made  upon  such 
convict's  admission,)  and  be  safely  kept  and  employed,  pur- 
suant to  the  rules  of  the  prison,  so  far  as  is  not  inconsistent 
with  such  sentence,  until  discharged  by  due  course  of  the 
laws  <5f  the  United  States :  provided,  that  before  any  other  such 
prisoner  shall  be  received  in  said  penitentiary,  the  United 
States  shall  pay  the  sums  now  due,  or  which  shall  be  due, 
for  the  confinement  and  support  of  their  prisoners,  and  in 
the  future,  pay  half  yearly,  at  the  rate  of  thirty  cents  per 
day,  for  the  imprisonment  and  support  of  every  such  pri- 
soner now  imprisoned,  (or  hereafter  so  imprisoned,)  with 
proper  medical  charges.*' 

**  i  19.  The  superintendent  may,  when  he  may  deem  it 
necessary,  and  shall,  when  the  surgeon  shall  so  advise, 
change  the  diet,  and  adapt  it  to  the  health  or  condition  of 
the  prisoners,  or  any  of  them,  or  he  may  allow  extra  diet 
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o  those  who  need  it.  He  shall  cause  the  hospital  and  all 
the  cells  and  rooms  of  the  prison  to  be  white-washed  (by 
prisoners  qnalified  for  the  business)  twice  a  jear,  or  offcener ; 
and  the  floors  to  be  washed  as  often  only  as  may  be  neces- 
sary for  health  and  comfort.  The  board  ]of  directors  shall 
prescribe,  by  rules  and  regulations,  the  hours  within  which 
the  prisoners  shall  be  employed  at  the  respective  branches 
of  business  carried  on  in  the  institution,  and  the  time  they 
shall  labor  in  each  day,  and  also  the  times  and  conditions 
upon  which  persons  may  visit  the  interior  of  the  peniten- 
tiary. 

**  {  20.  The  superintendent  may  or  shall,  when  the  sur- 
geon so  recommends,  allow  them  at  stated  times,  to  walk 
for  the  benefit  of  their  health  in  the  yard  ;  but  in  the  pre- 
sence or  view  of  the  superintendent  or  an-  assistant.  The 
superintendent  shall,  on  the  application  of  the  surgeon,  de- 
tail from  among  the  convicts,  one  man  to  act  as  hospital 
steward.  The  surgeon  shall  have  control  of  the  hospital 
department,  and  shall  have  the  right  to  adopt  and  enforce 
such  sanitary  regulations  as  he  may  deem  necessary,  and 
the  board  of  directors  shall  approve.'* 

**  {  27.  A  room  suitable  for  the  purpose,  shall  be  set  apart 
in  which  sick  convicts  shall  be  kept,  when  the  surgeon  so 
prescribes.  There  shall  be  a  book  in  which  shall  be  en- 
tered the  name  of  each  convict  put  in  the  hospital,  and  fte 
time  that  he  goes  in  and  comes  out  of  it.'* 

**§  30.  The  board  of  directors  may  apply  the  means  of 
the  institution  to  repair  and  enlarge  the  shops  and  increase 
the  number  of  cells,  when  required.  They  shall  cause  to 
be  done  in  the  penitentiary  any  work  which  can  be  done 
therein  towards  eftecting  the  improvement  or  repairs  men- 
tioned in  the  twenty-first  section.  The  superintendent  shall 
direct  the  manufacturing  operations,  and  have  the  goods 
manufactured  and  work  done  at  the  penitentiary,  (except  as 
otherwise  provided),  delivered  weekly  to  the  general  agent, 
to  be  disposed  of  by  him  at  such  prices  as  may  be  mentioned 
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in  daplicate  invoices  thereof;  one  of  which  shall  be  de- 
livered to  the  agent,  and  the  other,  with  the  agent's  receipt 
thereon,  shall  be  preserved  at  the  office  of  the  penitentiary 
by  the  clerk.  If  at  any  time  the  price  fixed  by  the  super- 
intendent should  be  above  the  market  price  for  the  said  arti- 
cles, the  agent  shall  make  known  the  fact  to  the  superin- 
tendent who'shall  forthwith  call  a  meeting  of  the  board  of 
directors,  upon  whosa  decision  the  price  marked  shall  be 
cither  altered  or  retained. 

"0/  the  directors. 

"  §  31.  A  majority  of  the  directors  shall  constitute  a 
quorum  for  the  business  of  the  board.     They  shall  meet  re- 
gularly once  a  week,  and  at  the  first  meeting  in  each  month, 
receive  the  monthly  reports  of  the  superintendent  and  gen- 
eral agent,  and  may  meet  at  such  other  times  as  the  super- 
intendent or  general  agent  may  request,  or  any  two  of  the 
directors  may  think  necessary..   It  shall  be  their  duty,  once 
in  three  months,  to  inspect  the  penitentiary  and  make  a  re- 
port of  its  condition  to  the  Governor  of  the  Commonwealth, 
which  report  shall  embrace  a  synopsis  of  the  monthly  re- 
ports of  the  superintendent  and  general  agent  for  the  three 
months  just  preceding  said  inspection.     It  shall  also  em- 
brace a  statement  of  the  institution  as  to  health  and  general 
management,  and  such  other  matters  as  may  seem  to  them 
of  sufficient  interest  to  bo  contained  therein  ;  and  especially 
shall  they  report  at  any  time  any  malfeasance  in  office,  or 
manifest  incompetency  in  the  discharge  of  their  duties  on 
the  part  of  the  general  agent  or  superintendent,  or  any  other 
officer.    And  the  Governor  shall  immediately,  upon  the 
receipt  of  such  report,  investigate  the  same  ;  and  if,  in  his 
judgment,  there  be  sufficient  cause  therefor,  he  shall  forth- 
with remove  the  said  officer.    If  the  General  Assembly  is 
in  session,  he  shall  notify  them  of  such  removal ;  if  not, 
he  shall  at  once  appoint  a  successor,  who  shall  hold  his  office 
until  his  successor  be  elected  by  the  General  Assembly  and 
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Bfaall  have  qnalified,  unless  snfBcieut  cause  be  found  for  his 
remoyal  in  the  meantime.  Sidd  board  shall  have  a  gea^ral 
supervision  over  the  penitentiary  and  penitentiary  store^  and 
the  officers  thereof,  and  see  that  the  laws  for  their  gorem- 
ment  are  observed.'' 

**The  clerk  of  the  penitentiary. 

**  §  85.  The  clerk  of  the  penitentiary  shall  keep  the  joar- 
nal  of  the  board  of  cUrectors,  record  their  proceedings  aa 
they  may  direct,  and  copy  such  papers  as  they  or  the  super- 
intendent may  order.    He  shall  attend  at  the  penitentiaiy 
diuly  and  compare  the  ward  and  delivery  books  and  see  that 
the  entries  therein  are  correctly  made.    He  shall  keep  re^- 
lar  books  of  account,  exhibiting  the  proper^eceipts  and  dis- 
bursements of  the  institutions ;   make  up  the  weekly  in- 
voices of  deliveries  to  the  general  agent,  and  charge  them 
in  the  proper  books  to  that  officer ;  make  the  tables  and 
documents  accompanying  the  reports  of  the  superintendent 
and  general  agent,  and  do  and  perform  all  such  duties  as 
may  be  required  by  the  rules  of  the  institution  or  the  orders 
of  the  board  or  superintendent."        ^ 

**  §  87.  He  shall  be  the  chief  executive  officer  of  the  peni- 
tentiary, and  direct  its  internal  police  and  management, 
subject  to  the  control  of  the  board  of  directors.  He  shall 
restrict  the  number  of  branches  of  manufacture  to  such  as 
may  be  necessary  to  meet  the  requirements  of  the  institu- 
tion, or  the  requisitions  of  the  various  asylums  in  the  State, 
and  to  such  as  in  his  opinion  may  be  most  profitable  to  the 
State,  not  to  exceed  six  at  any  one  time." 

"  §  40.  The  superintendent  shall,  with  the  approval  of  the 
board,  make  purchases  of  such  supplies  of  raw  material  or 
provisions  as  are  presented  at  the  institution  for  sale,  and 
send  bills  of  same  to  general  agent  for  payment,  and  make 
weekly  requisitions  upon  the  general  agent  for  such  other 
supplies  of  raw  material  or  provisions  as  are  needed  at  the 
penitentiary,  and  receipt  to  him  for  the  same.     He  shall 
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keep,  or  have  kept  in  each  ward,  a  book,  showing  separately 
an  account  of  the  raw  materials  as  received,  and  of  the 
manufactures  and  work  done  therein,  and  in  his  monthly 
report  render  an  account,  showing  the  result  of  operations 
in  each  ward.  He  shall,  on  the  first  Monday  in  each  month 
during  his  continuance  in  office,  submit  to  the  board  of  di- 
rectors a  report  of  transactions  daring  the  month  just  past, 
in  manner  and  form  as  follows :  *  Statement  of  the  super- 
intendent of  the  Virginia  penitentiary  for  the  month  of 

18  ,  as  required  by  law,  in  accordance  with 
stock  of  materials,  raw  and  manufactured,  as  per  last  re- 
port. Materials  received  from  the  general  agent  daring 
the  month,  upon  the  requisition  of  the  superintendent,  as 
per  invoice  herewith.  Supplies  on  hand  as  per  last  report. 
Supplies  received  trom  the  general  agent  during  the  month, 
including  coal,  wood,  provisions,  medicines,  et  cetera,  et  ce- 
tera, as  per  invoice  herewith.  Articles  delivered  to  general 
agent,  as  per  invoice  herewith  ;  used  in  penitentiary,  or 
otherwise  disposed  or  as  per  receipted  bills.  Moneys  re- 
ceived during  the  month:  For  hire  of  convicts,  as 
per  contract  approved  by  the  board,  copy  of  contract 
herewith ;  for  sale  of  fabrics,  or  from  any  other  source 
whatever,  as  per  invoice  herewith.  Stock  of  materials, 
supplies,  articles,  et  cetera,  on  hand,  unsold  or  undisposed 
of  in  any  way,  at  date  of  this  report.'  The  superintendent 
will  take  receipts  in  duplicate  for  all  articles  disposed  of  by 
him,  the  amount  received  for  such  being  plainly  set  forth 
therein.  He  will  also  take  duplicate  receipted  invoices  of 
all  articles  furnished  the  general  agent  for  sale  or  otherwise. 
One  copy  of  the  receipt  and  invoice  will  in  every  case  be  at- 
tached to  the  above  mentioned  monthly  return  to  the  board 
of  directors,  and  one  will  be  retained  by  the  superinten- 
dent. The  superintendent  will  in  no  case  disburse  any 
moneys  on  account  of  the  penitentiary,  or  make  sales  of 
any  articles,   manufactured  or  otherwise,  upon  credit.     All 
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moneys  received  by  him  shaU,  at  the  end  of  each  montb,  be 
paid  into  the  hands  of  the  general  agent" 

"  §  42.  He  may,  when  he  can  without  neglect  of  other 
duties,  sell  and  deliver  such  articles  manufactured  and  work 
done  at  the  penitentiary,  as  may  be  called  for  there,  delivei^ 
ing  to  the  general  agent  an  account  of  such  articles  and 
work,  paying  to  him  all  money  received  therefor." 

**  §  49.  The  superintendent  may  employ  a  guard,  not  ex- 
ceeding ten  persons,  for  the  interior  of  the  penitentiaiy, 
who  shall  perform  such  duties  as  the  superintendent  (subject 
to  the  control  of  the  Governor)  may  direct.'* 

'^  §  54.  The  general  agent  and  store-keeper  of  the  pm- 
tentiary  shall  receive  and  give  receipts  for  such  of  the  goods 
manufactured  and  work  done  at  the  penitentiaiy,  as  may  be 
delivered  him,  and  shall  account  for  the  same  at  the  prices 
mentioned  in  the  invoices  thereof,  or  return  the  same  to  the 
penitentiaiy  to  be  repriced ;  or,,  if  the  board  so  directs,  sell 
the  dame  at  auction.  He  and  his  sureties  shall  be  responsi- 
ble for  the  amount  of  all  debts,  for  such  goods  or  work, 
contracted  with  him  or  under  his  authority,  and  for  all 
money  received  by  him  as  such  agent,  unless  he  shall  ob- 
tain the  written  consent  of  the  board  to  sell  goods  to  sach 
responsible  parties  as  may  be  designated  by  the  board,  upoa 
such  terms  as  they  can  purchase  the  same  class  of  goods 
from  other  manufacturers,  and  he  shall  report  to  the  board, 
the  amount  and  to  whom  thus  sold,  once  a  month,  or  when- 
ever they  may  call  on  him  for  such  report." 

^'§56.  On  the  first  Monday  in  each  month,  during  his 
continuance  in  office,  he  shall  submit  to  the  board  of  di- 
rectors a  statement  of  transactions  for  the  month  just  passed, 
in  manner  and  form,  as  follows :  Statement  of  the  general 
agent  and  storekeeper  of  the  Virginia  penitentiaiy ;  stock 
of  materials,  raw  and  manufactured,  on  hand,  as  per  last 
report;  materials  delivered  to  the  superintendent  of  the 
penitentiary  during  the  month  upon  his  requisition  ;  supplies 
on  hand  as  per  last  report ;  supplies  delivered  to  tKe  super- 


ADDENDA.  339 

iotendent  daring  the  month,  including  coal,  wood,  medi- 
cines, et  cetera,  as  per  invoice  herewith ;  articles  purchased 
for  the  use  of  the  penitentiary  daring  the  month  by  contract 
approved  by  the  board — copy  of  contract  herewith  ;  articles 
purchased  without '  contract  for  immediate  use,  as  per  re- 
ceipted bills  herewith ;  articles  received  from  the  superin- 
tendent of  the  penitentiary  for  sale  or  otherwise  during  the 
month,  as  per  invoice  herewith ;  articles  sold  during  the 
month,  with  amount  received  for  them,  as  per  statement 
herewith ;  stock  of  materials,  supplies,  articles,  et  cetera,  on 
hand  undisposed  of  in  any  way  at  date  of  this  report ;  reca- 
pitulation; amount  received  for  articles  sold  during  the 
month;   amount  paid  for  articles  during  the  month  by 
contract;    amount  paid    for    articles  during    the    month 
for   immediate    use;    balance    due   the    Commonwealth. 
When  the  said  balance  shall  exceed  the  sum  of  five  hun- 
dred dollars,  at  the  end  of  any^  month,  said  excess  shall 
be  paid  by  the  general  agent  into  the  treasury,  and  should 
occasion  afterward  arise,  the  said  general  agent  may  draw 
from  the  treasury,  through  the  auditor  of  public  accounts, 
upon  a  requisition  approved  by  the  superintendent  and  the 
board  of  directors,  such  ampuots  as  may  be  necessary  for 
the  wants  of  institution — not  to  exceed  the  whole  amount 
standing  to  the  credit  of  the  penitentiary,  on  the  books  of 
the  treasury.     In  case  of  his  death,  his  personal  represen- 
tative shall,  when  the  bojird  may  require,  settle  with  them 
an  account  of  what  the  deceased  agent  is  responsible  for, 
and,  on  such  settlement,  shall  produce  the  vouchers  for  his 
payments.     If,  on  a  settlement,  any  balance  appear  to  be 
due  from  him,  it  shall  be  paid  by  him  into  the  treasury,  to 
the  credit  of  the  institution.     All  such  accounts  shall,  after 
having  been  examined  and  corrected  by  the  board,  be  made 
a  part  of  their  annual  report.     For  the  more  perfect  carry- 
ing out  of  this  act,  the  treasurer  is  hereby  required  to  open 
a  debtor  and  credit  account  with  the  institution." 

**  §  %7.  The  general  agent  shall,  at  the  end  of  each  fiscal 
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year,  render  to  the  board  accoants  of  his  transactioiis  for 
the  same  year,  in  such  manner  as  the  board  may  require. 
On  the  one  hand,  he  shall  be  charged  at  the  prices  men- 
tioned in  the  accounts  and  invoices  (delivered  to  him)  with 
all  goods  and  work  which  shall,  within  the  said  year,  have 
been  disposed  of.     On  the  other  hand,  he  shall,  after  taking 
an  inventory  of  the  same,  have  credit  for  such  of  the  said 
goods  and  work  as  remain  in  his  hands  at  the  eud  of  the 
year ;  credit  likewise  for  such  thereof  as  have  beeu  retnrned 
by  him  to  the  penitentiaay,  and  if  sales  of  any  be  made  at 
auction  by  order  of  the  board,  there  shall  be  a  credit  or 
charge  as  the  case  may  require,  for  the  difference  between 
the  amount  of  such  sales  and  the  prices  with  which  he  may 
have  been  charged  for  what  is  so  sold.    He  shall  have  credit 
also  for  payments  made  by  him  within  said  year,  under  the 
boards'  authority,  and  for  such  commission  as  is  prescribed 
by  the  seventeenth  section  of  chapter  fourteen.     The  aaid 
accounts,  after  being  examined,  and  where  necessary,  cor- 
rected by  the  board,  shall  be  made  a  part  of  the  annual  re- 
port, and  such  entry  made  thereof  by  the  clerk  as  the  board 
may  direct. 

**  §  58.  The  general  agent  may  carry  on  mercantile  busi- 
ness on  bis  own  account,  trading  in  such  articles  as  will  not 
compete  with  those  manufactured  in  the  penitentiary. '' 

POLICE  JUSTICES  AND  JUSTICES  OF  THE  PEACE. 


Sza 
1.  *>    Jnrifldiotion  of  petit  larce- 


Ssa 

8.      Bight  of  appeaL 
4.      Appeal ;  how  tried. 


^    Jmiadiotion  of  pel 
>       niea;   of  aasamt  and  bat- 
2.  )       tety. 

§  1.  The  several  police  justices  and  justices  of  the  peace 
of  this  Commonwealth,  shall  have  concurrent  jarisdiction 
with  the  county  and  corporation  courts  of  all  petit  larcenies ; 
and  in  all  such  cases,  the  punishment  imposed  may  be  such 
as  the  said  courts  are  authorized  to  inflict  by  existing  laws. 
(Acts  1870-71,  ch.  268,  p.  862,  §  1.) 

§  2.  The  several  police  justices  and  justices  of  the  peace, 
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ia  addition  to  the  jarisdiction  now  exercised  by  them  as 
conservators  of  the  peace,  shall  have  concurrent  jurisdiction 
with  the  county  and  corporation  courts  of  the  State,  of  all 
cases  of  assault  and  battery,  not  felonious,  occurring  within 
their  jurisdiction  ;  in  all  which  cases,  the  punishment  im- 
posed may  be  the  same  as  the  said  courts  are  authorized  to 
impose  by  existing  laws :  provided,  that  in  the  cities  and 
towns  in  which  a  police  justice  has  been  or  may  hereafter 
be  appointed  or  elected,  the  powers  and  jurisdiction]  con- 
ferred by  this  act  shall  not  be  exercised  by  any  other  justice 
of  such  city  or  town,  except  when  acting  for  and  in  the 
stead  of  the  police  justice,  according  to  law. .  Id.  §  2. 

§  3.  Any  person  convicted  under  the  provisions  of  this 
act,  shall  have  the  right  to  appeal  to  the  county  or  corpora- 
tion court ;  and  shall,  unless  let  to  bail,  be  committed  by 
the  justice  to  jail,  until  the  next  term  of  such  court,  and 
the  witnesses  shall  be  recognized  to  appear  at  said  court ; 
and  the  said  justice  shall  return  and  file  the  papers  with  the 
clerk  of  said  court,  whether  the  appeal  be  applied  for  or 
not.     Id.  §  3. 

§  4.  The  appeal  shall  be  tried  before  said  court  without 
formal  pleadings,  in  writing,  and  the  accused  shall  be  enti- 
tled to  trial  by  a  jury  to  be  empanneled  in  the  same  way  as 
in  like  cases  originating  in  said  court.     Id.  §  4. 
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Of  white  females,  by  a  white  person,  ...        167-169 

ABOETION— 

To  produce  or  attempt  to  produce  abortion,  how  punishedi  162 

ACOESSOBIES— 

When  second  in  a  duel,  deemed  accessory  before  the  fact,  170-171 

Pmiishment  of,  before  or  after  fact,            ...  75 

Who  exempt  from  pimiahment  as  accessories,         t           -  75 

Where  they  may  be  indicted,  conyioted  and  punished,       -  75 

ACCOUNTS— 

Fraudulent  entries  or  omissions  in,  by  officers  and  clerks,  how 

punished,  ......        228-224 

ACCUSED— 

To  be  allowed  oounsel,  copy  of  indictment,  and  list  of  jurors,    275-276 
To  be  present  at  trial,  .....  276 

What  done  if  he  will  not  plead  nor  answer  and  do  not  confess,   276-277 
See  Indictment  or  Other  AccueatUm. 
See  Trial, 
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Effect  of  former  acquittal,     .  -  .  . 

ADULTERATION— 

Of  food  or  drink,  drug  or  medicine,  how  punished, 

ADULTERY— 

Punishment  for,         .  .  .  .  . 
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AFHBMANCE  OF  DECISION— 
In  a  criminal  case, 
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AFFRAYS— 

What  done  with  person  engaged  in. 
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ALLEQATIONS—  »Aos. 

In  indiotments,  not  required  to  be  prored,  may  be  omitted,  ISl 

ALLOWANCES  BY  OOUBTS— 

• 

For  guard  of  a  jail,    ......  266 

For  phyddan,  and  clothing  of  prisoner,  and  attendance  and 

trayel  of  witnesses,         .....      267,  8,  9 

To  sheriif  for  execating  process  oat  of  his  ooon^,             -  269 

And  for  service  for  which  no  specifio  compensation  provided,  269 

Certificate  of  allowance,  by  whom  and  how  made  oat,        -  270 

Claims  not  presented  in  due  time,  disallowed,         -           -  272 

AMENDMENT— 

Of  indictment  or  other  aoonsation,  in  oaae  of  misnomer,    -       184-186 

ANIMALS— 

Fine  for  cnielty  to  horse  or  beast,    ....  i2o 

Poisoning  of,  ponished,        .  -  .  •  .  227 

APPEAL- 

Allowed  person  under  recognizance  to  keep  peace,  -  207 

APPBOVERS— 

Not  admitted,  ......  82 

ABMS— 

White  person  going  armed  may  be  required  to  give  recogni- 
sance,      .....;.  207 

ABBAIGNMENT— 

When  accused  arraigned  for  felony,  -  .  .        274-276 

ABBEST  OF  JUDGMENT— 

In  a  criminal  case ;  when  not  allowed  after  verdict,  -        187-189 

ABBEST— 

By  whom  and  when  process  of  arrest  issued,          -           -  57-59 

when  officer  may  pursue  accused  into  any  county,             -  59 

Person  arrested ;  before  whom  to  be  brought,         -           -  58-59 

ProceecUngs  after  arrest,        .....  60-^5 
When  process  for  arrest  may  be  executed  in  any  part  of  State,   59,  195 

To  whom  person  arrested  to  be  delivered,    ...  60,  169 

When  admitted  to  bail ;  proceedings  thereon,         •           •  60-^1, 196 

ABSON— 

Of  murder  in  committing  or  attempting  to  commit  arson,  154-155 

How  punished,  see  Burning,  ....       212-216 
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ASSAULT  AND  BATTEBY—  PAOX. 

Party  oommitted  by  justices  for,  when  he  may  be  discharged,  67 

Order  of  discharge  to  be  returned  to  clerk  of  court,           -  67 

ATTAINDEE— 

Not  to  work  corruption  of  blood,     ....  74 

attempt- 
To  commit  an  offence,  how  punished,          ...  75-76 
On  indictment  for  felony,  accused  may  be  convicted  of  at- 
tempt to  commit  it,         ....           r  812 

AUTREFOIS  ACQUIT— 

Effect  of  fonner  acquittal,    -           ...           -  78-81 

Plea  of  ,  what  it  must  shew,    -           -           -           -           -  78-80 

.\UTBEFOIS  CONVIOT— 

Plea  of, -           -  7^-80 

Judgment,  if  in  favor  of  prisoner,    ....  80 


When  allowed,  ......     60-61,  68 

By  whom,        .-..-..  60-64 

Bail  piece  to  be  delivered  to  bail ;  its  form,             -           -  68 

Justice,  when  to  adjourn  case,  and  how  to  proceed  thereupon,  64-67 

When  criminal  arrested  may  be  admitted  to  bail,    -           -  196 

Proceedings  thereon,             .....  196 

BANKNOTES— 

Under  five  dollars  prohibited,           ....  251 
Fine  for  issuing  notes  under  five  dollars.   Who  deemed  issuer. 

How  fine  recovered,  and  to  whom  payable,      -           -  252 

Private  action  given,  -           -           -           -           •           -  252 

Penalties  cumulative,             .....  252 

Act  applicable  to  scrip  as  well  as  notes,        ...  252-3 

Act  construed  as  remedial,    .....  253 

Attorney's  fee  in  case  of  conviction  under  act,        -           -  258 

Larceny  of  bank  notes,  diecks,  &o.,           ...  219-222 

Forging  coin  or  bank  notes  punished,         .  -           -           -  90-92 

Embez^ement  of  bank  notes  by  officers  of  the  bank,         -  228 

BENCH  WAEIRANT— 

Form  of,          .......  193 

BENEFIT  OF  CLERGY— 

Abolished, 74 

BETTING— 

See  title  Gaming^  and 248-250 

On  elections, 249 
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BIOAMT—  PAOB. 

Pmkiilimentfor;pzoTi80,      .....       118-120 

BILL  OF  EXOEPnONS—      • 

When  bill  of  exoeptions  may  be  taken,       ...       817-819 

BILL  OF  BIGHTS— 

Dedaxation  of  rights  made  by  the  repreaentatiTes  of  the  peo- 
ple of  Virginia, 16-19 

BODILY  HUBT  OK  INJUBY— 

By  anT  means  oanaing  bodily  injury,  how  poniahed,          -  163 
Pmuanment  of  driyen,  fto.,  of  public  oonyeyanoea,           -  170 
On  indictment  for,  what  aocnsed  may  be  conyioted  of,       -  311 
Punishment  of  conyict  in  penitentiary  for  inflicting  bodily  in- 
jury on  officer  or  guard,             ....  149 
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BBEAOH  OF  THE  PEACE— 

Punishment  for  refusing  to  assist  officer  in  preserving  the 

peace,  or  apprehending  one  for  breach  of  it,  - 
Punishment  of  person  disobeying  order  of  justice  to  bring  be- 
fore him  a  breaker  of  peace,  ....  237-238 
Duty  of  conservator  on  complaint  that  a  crime  is  intended,  205,  206 
Proceeding  when  accused  appears,  -  -  -  -  206 
Bight  of  accused  to  appeal,  ...  -  -  207 
Power  of  court  thereupon,  and  when  accused  is  committed,  207 
How  he  may  be  released,  .....  207 
Person  going  armed,  when  required  to  recognize,  -  -  207 
Aifray  or  throats  in  presence  of  conservator,  -  -  207 
How  recognizance  taken  to  keep  peace.  ...  102-103 
Terms  of  rocognizance,          .....  102-103 

BBEA£[NG  HOUSE  OB  VESSEL— 

How  punished, 217-218 

BBIBEBY— 

Bribes  to  officers ;  for  vote,  opinion,  ftc.     ...        234-235 
Bribes  to  officers  to  provent  service  of  process,  or  influence 

their  opinion  or  decision,            ....  235 
.  Bribeiy  of  commissioners,  jurors,  auditor,  arbitrator  or  umpiro,         236 
CKving  or  receiving  reward  for  voting  at  electi<ms,  how  pun- 
ished,        256 

BBIDQES— 

Burning,  punished,    -.-..-  216 

Punishment  for  injuring,       .....  227 

BUGGEBY— 

How  punished,  ...-.-.        124-125 
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BnBGl4ABY—                                        '  PUEOL 

Murder  in  oommitting  or  attempting  to  oomixdt,    -           -  154-155 

Pnmshment  for,          -           -           -           - '          -           -  217 

What  Gonstitates  it,  in  the  night  time,        ...  217 

BUBNINGK- 

Bwelling-honse,  jail  or  prison  at  night,        ...  212-213 

Burning  such  house  in  the  day,         ....  214 

What  not  deemed  a  dwelling-honse,             ...  214 
Burning  certain  other  houses,  or  piles  of  neood  or  stacks  of 

wheat,  Ac.            -           -           -           -           -           -  215-216 

Burning  a  bridge,  dam,  &o.  or  a  vessel,        ...  216 

Setting  fire  to  fences,  ^c  capable  of  spreading  fire,          -  216 

Intentionally  setting  fire  to  woods,    -           -           .           .  216 

Burning  wim  intent  to  injure  insurer,         ...  2I6 

Wilfully  burning  property  with  intent  to  injure  owner,    -  216 

BUBYING  THE  DEAD— 

■ 

Dead  body  before  coroner  to  be  buried,       ...  72 

How  expenses  paid,   ...--.  72 

CAPIAS— 

When  it  may  issue,    ------  193-194 

Several  may  issue  against  same  person,  directe4  to  officers  of 

different  counties,           -           -           -            •           -  195 

What  done  with  person  arrested  under,     ,  -           -           -  195 

GABKAL  KNOWLEDGE— 

Of  a  female  child, 166 

Taking  and  detaining  a  female  for  purpose  of  prostitution  or 

concubinage,  or  to  marry  or  defile  ner,            -           -  167-169 
See  also  title  Sape, 

challenge- 
To  fight  a  duel,        -         -         -         -         -         -  171-172 

Of  jurors ;  how  tried,            ...           -           -  279-280 

Accused  not  allowed  peremptory  challenge,           -           -  252 

CHEATING— 

Where  intent  to  injure,  defraud  or  cheat  is  required  to  consti- 
tute offence,  what  to  allege  in  indictment,        -           -  181 
Winning  by  cheating  or  other  fraud,  how  punished,           -  249 

CHILDBEN— 

Taking  or  secreting  a  child  with  intent  to  extort  money,  how 

punished,             .-.---  165 

Carnal  knowledge  of  a  child,  how  punished,           -           -  166 

Abduction  of  white  female  child,      -           -           -           -  167-169 
Taking  or  secreting  a  child  from  the  person  having  lawful 

charge  of  such  child,  how  punished,     -           -           -  222 
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GLEBK  OF  PEOTTENTUBY—  pagi. 

Hisdati68y      -----..        140-Ul 

CLERKS  OP  OOUBTS— 


dng  false  enMea,  erasing  or  altering  leoozdB,    -           -  238-239 

How  to  send  prooess  in  criminal  oases,        ...  195 

Posta^  to  be  paid  by  State,             ....  195 

Bnty  in  cases  of  change  of  venne,           ...  306 

Duty  in  case  insane  prisoner  in  asylum  be  restored  to  sanity,  305 

Compensation  in  crmiinal  oases,       >           .           .           .  266-269 
I>aty  in  certifying  allowances  and  issuing  execution  in  such    • 

^     <»»««> 269-270 

To  issue  venire  fadas,         ....  274,  330,  831 

Address  of  clerk  to  grand  jury,        -           -           .           -  115-116 
Address  of  derk  to  jury  before  and  after  verdict,  in  case  of 

felony,      --....            294  295  296 
Address  of  clerk  to  prisoner  couTioted  of  felony,  -           -     '       '  310 

COIN— 

For^g  of,  pxmished,            -           .           .           .           .  90 

Having  in  possession,  knowingly,  forged  coin,        -           -  95 

* 

00MMI8SI0NEBS  IN  OHANCEBY— 

Consenrators  of  the  peace,    -      •    -           .           -           .  204 

Their  powers  and  duties  as  such,      ....  205-206 

COMMITMENT— 

When  accused  committed ;  when  rocognized,          .           .  04 
Proceedings  when  accused  fails  to  appear  before  justice,  or  if 

he  is  committed,  --....  $4 
How  to  proceed  in  examination,  ....  64-65 
When  accused  discharged,  -  -  .  .  .  65 
Warrant  of  commitment,  what  it  should  set  forth,  -  66 
Party  committed  for  misdemeanor,  when  to  be  discharged,  67 
When  and  to  whom  order  discharging  recognizance  or  super- 
seding commitment  to  be  returned,        ...  67 

COMMITTEE— 

Of   convict's   estate   in   penitentiary,  when  and   how  ap- 
pointed,   -------  134 

Their  duties  and  liabilities,    -           -            .           .           .  134 
May  sue  and  be  sued,  and  have  privilege  of  administrator  to 

retain  their  own  debt,      -           -           .           .           .  134 

Maintenance  for  prisoner's  wife  and  family,           -           -  134 

Wife  to  be  allowed  profits  of  estate,            -           -           -  134 

Account  to  be  rendered  by  committee,         ...  134 

Compensation  for  services,    -           -           -           -         '  -  134 

How  right  to,  forfeited,          -           -            -           .            .  134 

Estate  delivered  to  convict  on  his  discharge,            -           -  134 
When  it  may  be  committed  to  sheriff,  and  when  it  may  be 

sold,          _-..---  135 
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OOMMON  GABBIEBS—  paos. 

Embezzlement  by,  how  punished,     -           .           •           -  223 

COMMON  LAW— 

OifenceB,  pnniahed  as  prescribed  by  statute,           -           -  74 

CONCEALED  WEAPONS— 

Habitual  carrying  of,  about  person,  punished,        -           -  ISO 

Jury  may  infer  habitual  carrying,  from  oircumstanoes,      -  IdO 

CONCEALING— 

A  will,  punished,        -----.  224 

Oonoeahng  offences,  punished,         ....  238 

CONOUBINAaE— 

Taking  a  female  child  for,  punished,  -  -  -       167-168 

OONSEBVATOES  OP  THE  PEACE— 

Who  are :  their  powers  and  duties,  -            -           .            -  204 

Power  to  bind  to  cood  behaviour,     -           -           .           .  206 
Duty  of,  on  complaint  that  crime  is  intended,        -            -        205-206 

Proceeding  when  accused  appears,   -           -           -           -  206 

Bight  of  accused  to  appeal,  ...           -           -  207 

Power  of  court  thereupon,  and  T^en  accused  is  committed,  207 

Person  going  armed,  when  required  to  recognize,               -  207 

Affray  or  threats  in  presence  of  conservator,           -           .  207 
Proceedings  when  person  suspected  of  retailing  spirits  without 

acense,    - 208 

How  appointed  for  watering  places,  -  .  -  210 
Their  jurisdiction  at  such  places,  ....  210 
Their  power  to  make  and  publish  regulations,  -  -  210 
Term  of  ofllce,  ....--  210 
Violation  of  regulations,  cause  for  binding  to  keep  peace,  210 
Policeman  to  be  appointed ;  his  power  same  as  constable,  ex- 
cept as  to  civil  process,  -----  211 
Oaths  of  conservator  and  policeman,            .           -           •  211 

CONSPIEAOY— 

Of  a  free  person  to  induce  rebellion  or  insurrection ;  how 

punished,             ..---•  266 

Convicts  conspiring  in  penitentiary,            -           -           -  149 

CONSTITUTION— 

Of  the  State,  with  preamble  and  bill  of  rights,      -           •  18-66 

CONTEMPTS— 

Cases  in  which  courts  and  judges  may  punish  for  contempt,      239-241 
limitation  of  such  power  without  a  jury,  and  without  a  xtile 

when  party  not  present,             ...           -  241 

When  writ  of  error  lies  to  judgment  for  contempt  of  court,  320 
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CONVICTION—  PAOt 

How  aocnsed  may  be  convicted,      -           -           -           -  81-8i 

On  what  evidence  in  certain  cases,             ...  S3-h4 
Poniahment  for  second  conviction,             -           -           -     86,  77,  ^^ 

CONVICTS— 

Importing  them  contrary  to  law,  how  pnnished,     -           •  23^ 
In  penitentiary,  when  buried  by  order  of  coroner,  expanse  to 

be  paid  by  State,            -           -           -           -            .  79 

As  to  their  estates ;  when  and  how  committee  appointed,  134 

Duties  and  liabilities  of  committee,            -           -           -  vm 

May  sue,  be  sued,  and  have  certain  privileges  of  administrator,  i^ 

Maintenance  of  convict's  wife  and  family,            •           -  1.^4 

Wife  to  be  allowed  profits  of  estate,             -           .           -  IS4 

Account  to  be  rendered  by  committee,        ...  i^ 

His  compensation ;  how  foreited,      -           -           -           .  lu 

Estate  delivered  to  convict  on  his  discharge,            .           -  134 

When  estate  may  be  committed  to  sheriff,             -           .  iS3 

When  real  estate  may  be  sold,           -           .           .            .  1S5 

How  treated  in  penitentiaiy,             ....  135-138 

Punii^mient  for  misbehavior,           ....  137 

What  may  be  allowed  convict  on  his  dlBcharge,    -           -  138 

Rewards  for  those  escaping,              ....  144 
Convict  guilty  of  specific  offences,  or  conspiring  to  commit 

them,       ---....  149 

Punishment  for  such  offences,          ....  149-50 

Convict  not  discharged  pending,  prosecution,          .            .  149-50 
Nor  sentenced  to  further  imprisonment  in  addition  to  that 

prescribed,           --.-•.  149-50 
If  convicted  of  other  felony,  to  be  sentenced  as  if  discharged 

when  he  committed  it,  -  ...  .  150 
Jurisdiction  for  trial  of  convicts  in  penitentiary,  -  151 
When  convict  has'been  before  sentenced,  and  not  sentenced  to 
additional  time,  to  be  reported  to  Circuit  Court  of  Rich- 
mond, -  .....  1j1 
How  the  fact  tried  and  convict  sentenced,  -  -  151-152 
Offences  committed  in  penitentiary,  how  charged  and  tried,  152-153 
No  examining  court  in  such  case,  ....  153 
Who  a  competent  witness,  .  -  .  .  .  153 
Proceedings  in  other  respects,           ....  153 

COBONEES— 

What  coroner  to  act ;  his  warrant  and  summons  to  witnesses,  68, 69 

How  warrant  and  summons  executed,          ...  69 

Jury ;  and  their  oath,             .           .           .           .     ^      .  69 

How  witnesses  compelled  to  attend,             ...  69-70 

How  evidence  taken,             .....  70 

Inquisition,     -.---..  70-7I 

Betum  of  inquisition,  evidence,  &o,           ...  7] 

Witnesses  recognized,            .....  71 

Coroner  to  issue  same  process  as  a  justice,  .  .  71 
When  deceased  a  stranger,  body  to  be  buried ;  how  charges 

paid, 72 

Coroner  may  require  physician  to  attend  inquest ;  his  com. 

pensation,             ......  72 

PeniJty  on  coroner  for  failtire  of  duty,        .  .  - 
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GOZOlilEBB^Continued^  paqx. 

Inqnest  may  be  taken  on  Sunday,    ....  73 

Fines  on  juries  summoned  on  inquests,       ...  107 

COBP0BATI0N8— 

Embezzlement  by  officers,                 ....  223 

Fraudulent  entries  or  omissions  by  officers,  in  accounts,     -  223-224 
Proceeding  against  corporations,  when  they  fail  to  appear 

and  plead  in  prosecutions,          ....  200 

Expense  of  publication  paid  and  taxed  in  costs,      -           -  200 

costs- 
How  security  for  costs  required  of  prosecutor;  and  if  he 

fail  to  give  it,  how  prosecution  dismissed,         -           -  177-178 
Oosts  of  publication  of  process  against    corporation,  how 

certified,  paid  and  taxed,             ....  200 

f         Allowance  for  guard  of  a  jail,            ....  266 

Allowance  for  physician,  and  clothing  of  prisoner,             -  267 

For  pay,  Ac.  of  witnesses,                 ....  267-268 

When  prosecutor  to  pay  witnesses,               ...  268-269 

When  treaauiy  to  pay,  if  there  be  no  prosecutor,               -  269 
Compensation  to  sheriff  for  executing  process  out  of  the 

county,                  ......  269 

And  for  act  for  which  no  other  compensation  is  allowed,  269 

By  whom,  and  how  certificate  of  allowance  to  be  made,    -  270 
Whole  cost  of  prosecution  certified,  and  execution  issued 

therefor, 271-272 

Claims  not  presented  in  due  time  disallowed,         -           -  272 
Fees  of  attorney  for  Commonwealth,  when  not  paid  out  of 

treasury,               ......  272 

No  judgment  for  costs  against  the  Commonwealth,            -  272 

COUNTS— 

When  one   count  good    and  others  faulty;  judgment  on 

against  accused  on  general  verdict  of  guilty,    -           -  312 

Court  may  instruct  jury  to  disregard  faulty  count,              -  312 

COUNTY  POLICE— 

Courts  may  appoint  and  remoTe  special  police,        -           -  208 

Bemoval  £rom  county  vacates  office  of  police,         -           -  209 

Authority  of  police  limited  to  county,          ...  209 

Evidence  of  official  character,            ....  209 

Power  to  apprehend  and  take  before  justice,  and  for  what 

offences,               ......  209 

I>uty  of  justice ;  may  bind  to  keep  the  peace,         -           -  209 

Oath  to  be  taken  by  police,               ....  209-210 

Expenses  incurred,  how  defrayed,                -           -           -  210 

Authority  to  require  assistance,         ....  210 

CBEDinNG  STUDENTS— 

Crediting  students  contrary  to  law,  how  punished,            -  255 
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OBDIES  Ain>  PUKIS: 


Felony  and  mifldemauior  defined^                •          »           .  73 

Ko  puuahmeni  of  death  exo^t  by  statuie,             -           -  7^ 

Common  law  offences  ponished  as  prescribed  hj  statnte,  74 

Ko  benefit  of  clergy,              .....  74 

Distinction  between  murder  and  petit  treason  abolished,  74 

Suicide  and  attainder  not  to  work  oormption  of  Uood,      -  74 

Commission  of  felony  not  to  stay  or  merge  any  ciyil  remedyi  74 

As  to  principals  in  seoond  degree  and  accessories  in  felony,  74 

Who  exempt  from  punishment  as  accessories,         -           -  75 

Whers  aooessories  may  be  indicted,  conxicted  and  punished,  75 

Attempts  to  commit  oif enoes,  how  punished,          -           -  7S-76 

liimitation  of  prosecutions,               ....  76 
"Where  offences  prosecuted:  when  committed  without  the 

State, 77-78 

When  committed  on  the  boundary  of  two  countieB,           -  78 
Where  offence  committed  in  one,  and  death  ensue  in  anotiier 

county,  prosecution  may  be  in  either,               -           •  78 

Effect  of  former  acquittal,                 ....  78--6I 
Person  acquitted  on  certain  grounds  may  be  again  put  on 

trial, 81 

How  accused  may  be  oonyicted;  on  what  CTidenoe  in  cer- 
tain cases, 81-82,  83-^4 

Bow  term  of  imprisonment  or  amoxmt  of  fine  fixed,           -  84-85 

Punishment  in  oases  of  seccmd  conviction,              -           -  86-87 
When  punishment  to  commence  where  person  convicted  of 

two  or  more  dffences,                 ....  87 

As  to  crimes  by  convicts,  see  CanviotSf  and            -           -  141^153 

CBDIINAL  OHABGES— 

See  title  C7ai«f I  and                '           -           •           -           -  266-272 

CUBBENOT-* 

tflsoinff,  paying  or  receiving  a  note  or  security  to  create  a  oir- 

omating  medium,  how  punished,           ...  251 

Fine  for  bringing  into  this  State  or  passing  note  less  than  $5,  251 

Laws  construed  as  remedial,             ....  253 

Act  applicable  to  scrip  as  well  as  note,         ...  252-253 

OXJBSING-- 

FInefori         .....--  125 

With  intent  to  kill,  ftc,  how  punished,       ...  163 

In  committing  or  attempting  to  commit  felony,      -           -  164 

DEAD  BODT-- 

Punishment  for  disinterring  or  displacing  from  vault  or  burial 

place,       --.----  125 

How  buried  and  expenses  of  burial  paid,    .           •           -  72 

death- 
How  and  where  homicide  prosecuted  and  punished,  if  death 

oeour  Without  the  State,          .          -          -          *  161 
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And  where  homicide  prosecuted,  if  mortal  wound  inflicted 

without  and  death  occur  within  the  State,        -           -  IJO 

No  punishment  by  death  except  by  statute,             -           -  ^^ 

Olfenoea  punishable  with  death  are  felonies,            -           -  73 

Sentence  of  death ;  how  executed  in  pubUo  or  in  private,  J**'^** 

How  certified, -  824-826 

As  to  jurisdiction  where  death  occurs  in  one  county  or  town 

from  a  cause  which  happened  in  another,         -           -  '  ^ 

DECEIT— 

Obtaining  money  or  other  thing  by  false  pretences,  how  pun- 

iahed,        ..-----        224-226 
Winning  by  cheating  or  other  fraud,  .         -  -  *  249 

DEMXJBBEB— 

Party  may  be  conyicted  of  felony,  on  demurrer,    -  -  ^^"o? 

Judgment  against  prosecution  on  demurrer  not  final,         *  81 

Nature  of  general  demurrer  to  indictment  for  felony ;  what 
judgment  to  be  entered  against  defendant  on  such  de- 
murrer,    -  -  -  -  -  ^         -  - 

If  in  misdemeanors  demurrer  to  indictment  is  oyerruled,  how 
demurrer  treated;  finaHtyof  judgment, 

Court  may  permit  party  to  withdraw  demurrer  to  indictment 
for  felony  or  misdemeanor,  and  plead, 

Judgment  on  demurrer  to  plea  in  abatement, 

Same  defects  may  be  taken  advantage  of  on  general  as  on  spe- 
cial demurrer,       -  -  -  -  -  "       A-l    0/\l    Q 

"What  defects  may  be  taken  advantage  of  on  demurrer,  187-191, 201-S 

DESTEOYING— 

Punishment  for  destroyiog  unborn  child,    .  .  -  162 

For  destroying  will,  -  -  •  -  •  ^^4 

For  destroying  ship  or  vessel,  or  other  property,    -  -  227 

For  destroying  record,  ....  -  289 

DISCHAEGE  OF  ACCUSED-- 

By  a  Justice, ^ 

In  drcuit  court,  for  want  of  indictment,  -  -  191 

After  three  terms  without  trial,        -  -  -  -  816 

DISCONTINUANCE- 

What  is  no  discontinuance  of  a  criminal  prosecution,       -  19B 


82 
82 

82 

83 


DISEASED  PBOYISIONS— 
Penalty  for  selfing. 
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DISXUBBEBS  OF  PEACE— 

What  done  with  them, 206-207 
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B&UKKENNKSS- 


INDEX. 


VkOE, 


Fine  therefor,             ---...  i«o 

DUELLIKa— 

By  preTiooB  agreement  in  this  State,  being  engaged  in  fatal 
dnel  oat  of  the  State;  how  and  where  prosecuted  and 

pnniahedi            -           -           -           .           .           .  170 

For  being  engaged  in  a  dnel  when  death  does  not  occur,    -  171 

Or  for  accepting  or  carrying  a  challenge  or  advising  a  duel,  1 71-1 72 

Pica  of  fonner  oonviotion  or  aoquittau,        -           -           .  172 
For  posting  or  upbraiding  another  for  not  being  engaged  in  a 

_^  d««^ -  173 

Duty  of  luatioe  haying  cauae  to  Buapect  a  duel  is  about  to  be 

'ought, 173 

DWELLING-HOUSE— 

Burning  it  at  night,  how  punished,             ...  212-213 

In  day-time,    ---....  ^li 

¥?hat  not  deemed  dwelling-house,             ...  214 

Entering  with  intent  to  commit  robbery,  rape  or  murder,  217-218 

Same  act  with  intent  to  conmiit  larceny,     -           -           -  217  218 

ELEOTIONS— 

Giving  or  receiving  reward  for  voting,  how  punished,       -  256 

Penalty  for  betting  on  elections,       ....  249 

By  officers  of  State  or  of  corporations,  or  others,  how  pun- 
ished,       ---....  223 
By  a  carrier  or  other  person,            ....  223 
"What  sufficient  indictment,    -           .           .           .           .  [go 

ENTERING  A  HOUSE  OB  VESSEL— 

With  intent  to  commit  robbery,  rape  or  murder,  when  punish- 
able,           217-218 

Same  act  with  intent  to  commit  larceny,     ...  218 

EBBOBS— 

See  title  Writ  of  Error,  and     .           -           -           .           -  317-323 

ESOAPE— 

Aiding  escape  of  prisoners,    -           .           .          .           .  236 

Officer  peimitting  escape  of  prisoner,  convicted  or  not,    -  236 

Prisoner  escaping  from  jail,  if  convicted,  or  if  not,           -  "  237 

For  refusing  to  assist  officer  in  a  case  of  escape,    -           -  237 

Beward  for  convict  escaping  from  penitentiary,      -           -  144 

Punishment  of  convict  escaping  or  attempting  to  escape,  149 

EVIDENCE— 

On  what  evidence  accused  may  be  convicted,  in  certain  cases,  83-84 
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EVIDENCE— (7*7»*mw«(f—  PAaa. 

Statement  made  by  accused  as  a  witness  not  to  be  given  in 

evidence  against  him,      .  .  -  .  .  84 

EXAMINATION— 

Before  justice;  when  to  adjonm  case,  and  how  to  proceed 

thereupon,            ......  54 

Proceedings  when  accused  fails  to  appear,  or  if  he  was  com- 
mitted,     -.---.-  64 
How  justice  to  proceed  in  examination,       -           -           -  64,  65 
When  to  discharge  accused,  .....  65-66 

What  to  do  when  there  is  sufficient  cause  to  charge  him,    -  66 

Becognizancee  certified  to  derk  of  court,    ...  eg 

Justice  may  associate  other  justices  with  him,        -           -  66-67 
Party  committed  for  misdemeanor,  in  certain  cases  to  be  dia- 

charged,    .------  67 

When  and  to  whom  order  discharging  recognizance  or  super* 

seding  commitment  to  be  returned,       ...  ^7 

EXCEPTIONS— 

When  bill  of  exceptions  maybe  taken,  in  criminal  case  or  pro- 
ceeding for  contempt,     ....  -       317-319 

EXECUTION  OF  PEOCESS— 

Officers  and  others  refusing  to  execute  or  aid  in  executing 

process,    -----.-  237 

EXTORTING  MONEY— 

By  threatening  injury  to  character,  &o.,  or  to  accuse  of 

offence,  ......  X65 

Taking  or  secreting  child  with  intent  to  extort  money,  how 

punished,  ......  i65 

EXTORTION— 

Fraudulently  issuing  fee  bill  for  more  than  is  allowed  by 

law,  .......  238 

FALSE  ENTRIES— 

Punished,        .......  238 

FALSE  PRETENCES— 

Obtaining  money  or  other  thing  by,  how  punished,  .        224-226 

FARQ  BANS— 

Punishment  for  keeping  or  permitting  faro  and  other  gam- 
ing tables;  and  tnoso  aiding  them,        .  .  •    '    243-245 
Betting  at  such  table,            .....  245 

FEES— 

Extortion  or  fraudulently  issuing  fee  bills  for  more  than  is 

allowed  by  law,  -  -  -  .  -  238 
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Of  Attoni^  for  Oommonwealth  in  oriminAl  conTiotioas,    - 
No  fee  to  Bocfa  attorney  payable  out  of    treaanzy,   nnleae 
ei^resBly  proTided,         ..... 


FELONY— 

Definition  of,  -  .  .  .  . 

See  title  for  each  partioolar  speoiea  of  felony. 
Attainder  of  f  elonv  not  to  work  oormption  of  blood, 
Gommiasion  of  felony  not  to  atay  or  merge  dyil  remedy, 
Aa  to  principal  in  eeoond  degree  and  aooeeaoriea  in  felony, 
On  presentment  of  felony,  if  party  not  arreated,  how 

rant  iasned,  and  proceedings  thereon. 
Where  trial  to  be,  -  -  -  - 

Within  what  time  a  charge  of  felony  must  be  tried, 

title  Trials  and  .... 


253 
273 

73 

74 
74 
74 

192-193 
273-274 

274,  315 


FINES— 


Limitation  of  proaeontion  f  or,          ....  75 

How  amount  of  fine  in  cases  of  misdemeanor  fixed,           -  85 

How  sentence  of  imprisonment  for  fine  execnted,  -  326 
How  persona  released  from  imprisonment  nnder  eapioi  pro 

fine,  .--...-  326 
Fieri  fadoi  may  be  issaed  for,         ....       326-327 

Fines  on  jurors  smnmoned  on  inquests,  ...  eB 
No  fine  imposed,  unless  party  present,   or  has  failed  to 

appear  on  service  of  a  rule,       ....  |07 


FORCE— 

Obstructing  justice  by  threats  or  force,        ... 

FOEFEITUEE— 

Limitation  of  prosecution  for,  .  .  .  _ 

FORGEET- 

Forging  records,  how  punished,        .... 

Forging,  or  keeping  an  instrument  for  forging  a  seal, 

Forgery  of  coin  or  bank  notes,         .... 

yUkiag  or  having  in  possession  anything  designed  for  forging 
any  writing,         ...... 

Forging  writings  not  specified,         .... 

Having  in  possession,  jcnowingly,  forced  coin  or  bsnk  notes ; 
or  selling,  exchanging  or  delivering  them,  to  enable  an- 
other to  utter  or  employ  them  as  true, 

Search  warrant  for  counterfeit  coin,  forged  bank  notes,  Jba 

What  sufficient  indictment,  .... 

FOEKEE  ACQUITTAL— 

What  acquittal  shall,  and  what  shall  not  be  a  bar, 

FOENIOATION— 

Punishment  for,         •«•...        121-122 


212 


76 


89-90 

90 

90-91 

93 
92-94 


95-98 

259 

.    179 


78-81 
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FRAUDULENT  ENTOIES— 

In  aocoonts  by  officers,  how  puniBhed, 

FBEE  NEGBOES— 


PAOE, 

288-289 


Bemaining  in  the  State,  or  brought  into  It  contrary  to  law,        258,  254 
Proceedings  against   them,  and  against   persons   bringing 

them,        .......        258,254 


for- 


aAMXNG— 

Punishment  for  keeping  or  permitting  faro  bank  and  other 

gaming  tables,     ..... 
Those  aiding  them  as  doorkeepers, 
Betting  at  such  table,  or  losing  $20  at  any  game,    . 
Gaming  by  negroes,  or  white  person  with  them, 
Permitting  gaming  by  tavern  keeper. 
His  knowledge  of  it,  when  presumed,  .  . 

Tayem  keeper,  &a,  hiring  to  another  any  out-house,  &0', 

for  gaming  purposes,      .... 
Winning  by  cheating  or  other  fraud, 
Betting  on  elections,  .... 

Buying,  selling  or  transferring  lottery  tickets. 
Punishment  for  being  connected  with  lotteries  or  raffles, 
Or  for  buying  or  selUng  tickets, 
Money  drawn  or  proposed  to  be  drawn  in  such  lottery 

feited,      .••«.. 
Person  prosecuted  for  gaming  incompetent  to  testify, 
Gaming  apparatus,  &c.,  may  be  taken  under  search  warrant, 

QOING  ABMED— 

What  done  with  person  who  goes  armed,    . 

GOOD  BEHA.VIOE-- 

Who  may  require  security  for,  •  .  •  • 

GBAND  JUBIE8— 

For  county  and  corporation  courts ;  may  be  summoned  to  any 
term,         ..••••. 

How  selected ;  list  of  to  be  furnished  derk ;  duty  of  derk ; 
how  grand  jury  formed,  .  .  .  108- 

last  of  grand  jurors  to  be  placed  in  offlcer*s  hands ;  duty  of 
officer,      ....••• 

Who  qualified ;  number  summoned  and  necessary  to  con- 
stitute grand  jury,  ....  109- 

Oath  of  foreman  and  others  of  the  jury,     •  • 

Charge  to  be  given  them,      .... 

Duties  of  grand  jury,  .... 

Hpw  indictment  to  be  found,  Soo, 

l¥hat  to  be  presented,  and  what  not. 

Indictment  ignored  may  be  sent  to  another  grand  jury. 

How  many  to  concur  in  indictment. 

When  another  foreman  or  grand  juror  may  be  sworn, 

When  another  jury  summoned. 

Penalties  on  jurors  and  officers  of  court,     . 

Address  of  clerk  to  grand  jury, 

Becord  of  finding,     «  •  .  <  • 


248-244 
245 

245-247 
247 
247 
248 

248 
249 
249 
249 
249-260 
249-260 

260 

83 

259 


207 


205-206 


108 

109,  329 

109 

-110,  111 

111-112 
113 
113 
113 
113 
113 
113 
114 

114-115 
116 

115-116 
116 
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GBAKD  LABGENY—  vioi. 

See  title  Larceny^    ......  S17-2it 

Joiy  may  reduce  offence  to  less  grade,         ...  311 

GUABDS— 

For  prisoners ;  rules  for  their  employment,             .           .  266,  325 

Officer  and  guard  to  be  privileged  from  arrest,        .            .  32*1 

Allowances  for  guarding  jails,  ....  2^ 
Interior  guard  at  penitentiary ;  how  appointed,  dismissed  and 

paid,          .•••.••  142 

Their  oaths,  .  •  .  .  .  .  Ui 
Guards  for  convicts  employed  on  public  property  or  grounds ; 

how  detailed  ]  their  compensation,       ...  144 


HEALTH— 

Selling  unwholesome  provisions,  or  fraudulently  adulterating 
food  or  medicine,  now  punished, 


2S0 


HOMICIDE— 

Definition  and  punishment  of  murder,        .           .           .  154-156 

Punishment  for  manslaughter,          ....  160 

How  and  where  prosecuted  and  punished,  if  death  occur  with- 
out the  State,       ......  161 

When  prisoner  may  be  found  guilty  of  offence  of  inferior  de- 
gree to  tnat  charged,       .            .            .           .            .  311, 312 

Effect  thereof,  and  proceedings,       .  .  .  .811, 313 

HOBSE— 

Larceny  of,  how  punished,    ,           .           .           .            .  219 

HOUSE-BBEAKING— 

Entering  with  intent  to  commit  robbery,  rape  or  murder,  217-218 

Same  act  with  intent  to  commit  larceny,      .                       ,  218 

HOUSE  OF  ILL-FAME— 

Keeping  it,  fined,       •            ...            .           .           .  123 

IMPOBTATION— 

Punishment  for  importing  convicts,             ...  *  256 

Importation  of  slaves  prohibited, «   .           .           •           .  256 

IMPBISONMENT— 

Murder  by,  how  punished,     .....  154 

How  term  of  imprisonment  fixed,     ....  84 

When  accused,  if  not  indicted,  to  be  discharged,    .    '        •  191 

How  sentence  executed,          .            .           *           .           .  326 

How  imprisonment  for  fine,   .....  326 

How  person  in  such  case  may  be  released,    .           .            •  326 

Fieri  facias  may  be  issued,    .....  326-327 

INCESTUOUS  MABBIAGES— 

How  punished,           ••••••  113-121 


INDEX.  359 

UroiANS—  PAGE. 

Criminal  proceeding?  against  them,  or  one  of  Indian  descent,  101 

INDICTMENT  OE  OTHEB  ACCUSATION— 

How  many  of  the  grand  jury  mtLst  concur  in  an  indictment,  113 

Indictment  ignored,  may  be  sent  to  another  grand  jnry,    .        113-114 
Form  of  proeecntion ;  when  information  to  be  filed,  .        174-175 

Case  in  which  there  is  a  prosecutor's  name  at  foot  of  indict- 
ment,       •••....  177 
Prosecutor  may  be  required  to  give  security  for  costs,       .       177,  178 
"What  sufficient  in  indictment  or  accusation  for  perjury  or  su- 
bornation of  perjury,      .            .            .            ,            .  178 
For  embezzling,         ••....               179 
For  forgery,  Ac,         .            .            •           •            .            .               180 
Where  intent  to  injure,  defraud  or  cheat  is  required  to  consti- 
tute offence,  what  to  allege,       ....  181 
Allegations  not  required  to  be  proved,  may  be  omitted,     •  181 
What  defects  not  to  vitiate,  before  oi  after  verdict,            .        181-189 
When  accused,  if  not  indicted,  to  be  discharged,    .            .    ^           191 
When  not  indicted  on  account  of  insanity,  how  sent  to  Ixmatic 

asylum,    ,  .  .  .  •  .  192 

On  presentment,  indictment  or   information  of  felony,  if 
party  not  arrested,  how  warrant  issued,  and  proceedings 

thereon, 192-193 

When  and  what  process  issues  in  other  cases  to  answer, 

To  whom  process  directed. 

Several  of  such  processes  may  issue  at  same  time, 

How  to  be  sent  by  clerk,        •  .  .  • 

Postage  to  be  paid  by  State,  .  • 

Process  of  arrest  may  be  executed  in  any  part  of  State, 

To  whom  person  arrested  to  be  delivered,    .  • 

When  he  is  to  be  admitted  to  bail,    • 

Proceedings  thereon,  .... 

When  no  information  to  be  filed,  but  summons  to  issue. 

In  prosecution  for  certain  offences  against  public  policy  or  the 

tax  laws,  how  process  to  issue  and  be  proceeded  with,  197 

For  violating  police  laws  relating  to  slaves,  how,    . 
Defects  of  form,  not  to  prevent  judgment. 
Process  in  certain  prosecutions  for  misdemeanors, 
When  judgment  of  outlawry  rendered  or  corrected,  Ac. 
What  judgment  in  outlawry. 
Proceedings  against  corporations  failing  to  appear  and  plead,  ^  200 

Expense  of   publication,  how  certified,  paid  and  taxed  in 
*      costs,         .......  200 

When  several  counts,    instruction  o¥    court    as  to  faulty 

coxmt,       .......  312 

What  done,  if  general  verdict  of  guilty  be  found,  •  312 

When  verdict  finds  accused  guilty  only  in  part,       .  •  308 

Accused  allowed  copy  of  inddctment,  .  .  .        275-276 

Arraignment  of  prisoner  under  indictment;  form  of,         .        274-276 
What  done,  if  he  will  not  plead  or  answer  to  indictment, 

and  do  not  confess,  .....        276-277 

Several  .indicted  jointly,  how  tried,  .  .  .  303 

»  What  jury  to  find  on  indictment  for  murder,  .  .        309-310 

In  what  cases  jury  may  find  accused  guilty  of  offence  of  infe- 
rior degree  to  that  charged,  effect  thereof  and  proceedings 

thereon, 311-312 

When  accused  ddsoharged  from  prosecution  for  felony,      •  315 


194 
195 
195 
195 
195 
195 
196 
196 
196 
196 


197 
197-198 

198 
198-199 

200 
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IMFOBllIATIOK— 

See  title  Indictment  or  Other  Aecttsation, 

INJUBIES— 


170 


227 


227 
227-22S 

228 


By  driveiB,  Ac  in  public  oo&yeyancM,  how  paniuhed. 

To  property,    ..•••. 

To  canals,  railroada,  bridges,  &o. 

To  monuments  or  corner  trees, 

To  public  boildings,  groonds  and  other  property, 

To  trees  in  public  grounds,  or  to  fences  and  herbage  of  such 

grounds,  ......  229 

INQUEST— 

What  coroner  to  act.    His  warrant ;  summons  to  witnesses,  68 
How  warrant  and  summons  executed.    Jury  fonned,  and  their 

oath,          .......  69 

How  witnesses  compelled  to  attend ;  how  evidence  taken,  69 

Inquisition,     •....*•  70-71 

Inquisition,  endence,  Ac.  returned ;  witnesses  recognized,  71 

Coroner  to  issue  same  process  as  a  justice,                         .  71 
When  deceased  a  stranger,  body  to  be  buried ;  expenses  of, 

how  paid,             ...*..  72 
Ck>roner  may  require  physicians  to  attend  inquest ;  their  com- 
pensation,           ......  73 

Penalty  on  coroner  for  failure  of  duty,        ...  73 

Inquest  may  be  taken  on  Sunday,    ....  73 

INSANITY— 

Insane  person  not  to  be  tried  for  criminal  offence,  ,  304 

If  criminal  not  indicted  on  acootmt  of  insanity,  what  proceed- 

ings  to  be  had,     ......  192 

Proceedings  on  trial  to  show  insanity ;  if  criminal  insane,  not 

to  be  tried;  to  be  sent  to  a  lunatic  asylum,       .  •  304 

If  prisoner  be  acquitted  by  reason  of  insanity,  he  may  be  sent 

to  asylum,  ......  305 

INSPECTION— 

Inspector  of  tobacco  issuing  false  receipts,  how  punished,  255 

INSURED  BUILDINGS,  SHIPS,  Etc.- 

Burning  insured  buildings  punished,  ...  216 

Destroying  or  injuring  insured  ships,  or  goods  aboard,      .  227 

INSUERECTION— 

Conspiring  with  another  to  incite  colored  population  to  make 

insurrection,  how  punished,        .  .  .  .  Sf>5 

When  sentence  of  death  to  be,  •  .  .  .'  323 

INTENT  TO  INJURE— 

What  snfOicient  indictment,    «  •  •  •  .  181 
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INTENT  TO  COMMIT  CRIME— 

How  proceeded  agaizust,         .  •  •  .  .        205-206 

INVOLUNTARY  MANSLAUGHTER— 

By  a  free  person,  pnnished  as  a  misdemeanor,        .  ,  IGO 

JUDGMENT— 

"When  judgment  for  fine  may  be  rendered  by  default ;  if  fine 

not  fixed  by  law,  how  assessed,  .  .  .  197 


JURIES— 


236 

239 

69 

277-278 

277 

278 

279 

279-280 

280-291 


Bribery  ptmished,       .... 

Smnmoning  or  procuring  juror  to  act  partially, 
Before  coroners ;  their  oath. 
For  trial  of  criminals,  how  summoned. 
Their  qualifications, 
Fine  for  not  attending, 
When  not  tried  at  first  term,  another  yenire. 
Challenge  for  the  Commonwealth,    . 
What  good  cause  for  challenge  of  juror. 
When  challenge  to  be  made ;  court  to  judge  of  its  sufficiency,    279-280 
Juror  may  be  examined  on  his  voir  dire  touching  his  qualifi- 
cations,    .  .  .....        280-281 

Certain  opinions  disqualify  in  certain  cases,  .  .  292 

How  panel  completed,  .....        292-298 

Accused  has  no  peremptory  challenge,  but  may  strike  off  names,        293 
When  summoned  from  another  county,        •  .  .  297 

Pay  of  the  jury,  ......  297 

When  kept  together,  to  be  boarded,  .  .        298-302 

What  separation  of  juiy,  or  other  impropriety,  sufficient  to 

set  aside  verdict,  .....        298-299 

New  juror  sworn  in  place  of  one  disabled,  .  .  802 

Venires  where  several  are  indicted  jointly,  .  .  803 

How  they  may  jointly  strike  names  from  panel,      .  .  303 

Venire  summoned  for  all  may  be  used  for  one,  and  several 

venire  facias  for  each  of  others,  .  .  .        308-304 

In  what  case  jury  may  find  accused  guilty  of  offence  of  inferior 

degree  to  that  charged,  ....        311-312 

Effect  uiereof  and  proceedings  thereon,       .  .  .        311-312 

When  jury  agree  as  to  some  of  the  accused,  and  disagree  as  to 

others,      .......        313-314 

Fines  on  jurors  summoned  on  inquests,       ...  69 

Form  of  swearing  jury  in  case  of  felony,      .  •  .        293-294 

Address  of  clerk  to  jury  before  and  after  verdict,  294,  295,  296 

Form  of  verdict  in  case  of  felony,  .  .  .        295-296 

JURISDICTION— 

In  what  county  or  corporation  prosecution  for  offences  may  be,      77-78 
When  committed  on  boundary  of  two  counties,  either  has  ju- 
risdiction, ......  78 

If  crime  committed  in  one  and  death  ensue  in  another,  each 

has  jurisdiction,  «  •  •  •  •  78 
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JUSTIOES  OF  THE  PEACE— 

Bntj  of  ]iutio6  hftTin^  cause  to  gofipeei  a  dnel. 
Their  powen  and  datiea  as  coDaezratoni  of  the  peftoe. 
See  title  ArreiU^       .  .  *  •  . 

SeetiUe^aa, 

See  iiHe  SxaminaUanf         *  •  •  . 


173 

205-907 

57-€7 

64-«7 


KIDNAFPINGK- 

If  a  free  person  sell  a  free  person  as  a  slaye,  how  pnniahedy      169-170 


KILLINa— 

Willful,  premeditated  killing,  how  punished,  • 

Punishment  for  shooting,  £o,  with  intent  to  kill, 
Ck>nyiot  in  penitentiary  for  killing  officer  or  guard, 

LABCENY— 

As  to  breaking  and  entering  a  hoose  with  intent  to  commit^ 
Grand  and  petit  larceny,        ..... 
Stealing  writings  or  books  of  aocoonts ;  how  yalne  thereof 

timated,  ...... 

Larceny  may  be  of  things  fixed  to  the  freehold. 

Taking  or  secreting  a  cmld,  .... 

Stealing  a  slave,  ...... 

Beceiving  stolen  goods  deemed  larceny ;  wten  and  how  proee- 

cated,       ....... 

Embezzlement  by  officers  or  other  persons, 

Fraudulent  entries  in  accounts  by  officers  and  clerks. 

Taking  or  selling  planted  oysters, 

Obtaining  money  by  false  pretences. 

Limitation  of  prosecution  for  petit  larceny, 

What  done,  if  person  before  sentenced  for  like  offence, 

When  grade  of  offence  may  be  reduced. 

Search  for  stolen  property  by  special  county  police, 

Larceny  of  a  horse,  mule  or  jackass ;  how  punished, 

LASCIVIOUSNESS— 

Fine  for,    ....... 


154-155 
163 
149 


217,  218 
219 

219-222 
222 
223 
222 

228 
223 

223-224 
224 

224^:26 

76 

88 

267 

209 

219 


122-123 


LEWDNESS— 

Punishment  for,         ...... 

LXMITATION— 

Of  prosecutions,         ...... 

When  criminal  discharged  if  not  prosecuted, 

LIQUOBS— 

What  done  with  person  suspected  of  retailing  liquors  without 
license,     ....... 

LOTTEBIES— 

Baying,  selling  or  transf  erring  tickets,  prohibited,  « 


122-123 


76 
315 


208 


249 
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Pimifiihment  for  being  oonnected  with  lotteries  or  raffles,  249-250 
Or  for  buying  or  sellhig  tickets,        ....  250 
Money  drawn  or  proposed  to  be  drawn  in  such  lottery,  for- 
feited,               250-251 

LUNATIC  ASYLUMS— 

When  prisoners  on  trial  are  reznanded  for  insanity  to  asyloms,    804-805 
When  reooYered,  how  remanded  to  take  his  trial,  .  805 

If  jnry  acquit  because  he  is  insane,  to  be  sent  to  osylam,  305 

LYING  IN  WAIT— 

Murder  by,  how  punished,    •  .  •  .  .  154 

MAIM— 

Punishment  for  shooting  with  intent  to  maim,       •  ,  163 

manslaughter- 
How  punished,  ......  160 

How  and  where  prosecuted  and  punished  if  death  occur  with- 

out  the  State,       .....  •  161- 

On  what  indictment  accused  may  be  convicted  of  involuntary 

manslaughter,      •••...  311 

MABRIAGI3— 

Abducting  female  with  intent  to  marry  her,  or  cause  her  to  be 

married,  punished,  .....  167 

White  person  marrying  when  former  husband  or  wife  is  living ; 

proviso,     .......        118-120 

Marriage  within  prohibited  degrees  punished,         .  .  120 

Issuing  license  or  celebrating  marriage  contrary  to  law,     .       120,  121 
Adultery  and  lewdness,  .....         121-128 

White  person  marrying  a  negro,  or  celebrating  such  marriage,  128 

MEDIOINES— 

Punishment  for  administering  drug  or  medicine  to  produce 

abortion,  ......  162 

Adulterating  them,  punished,  ....  230 

MERGER — 

Commission  of  felony  does  not  merge  civil  remedy,  .  74 

MISCARRIAGE— 

To  produce  or  attempt  to  prodaoe  miscarriage,  how  pun- 
ished,         162 

MISDEMEANORS— 

Defined,  .......  78 

Attempt  to  commit,  how  punished,  ....  75-76 
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IHBDEMEANOBS— C^netAU4M(—  p&ox. 

See  title  Crimes  and  Punishmenty     ....  7»-88 
See  title  for  each  particoiar  offenoe, 

limitation  of  prowecation  for,           ....  76 
Party  oommitted  by  a  justice  for  miBdemeanors,  in  what  cases 

to  be  discharged,              .....  67 

Order  of  discharge  to  be  returned  to  clerk,  67 

What  is  the  process  in  certain  prosecutions  for,       .  196-197 

Writ  of  error  to  judgment  for,         ....  320 

MI8PBISI0N  OF  TBEASON— 

Of  ^diat  it  consists,'  how  punished,  ...  264 

MONUMENTS— 

Injuries  to,  punished,  .....        227-228 

Bemoyal  of,  punished,  .....        227-228 

MOHAIR  OF  YOUTH— 

Print,  picture,  figure,  &c.,  tending  to  corrupt;  how  far  pun- 
ished,       ...'...  123 
What  may  be  done  under  search  warrant,    .            .           .               259 

MULE— 

Larceny  of  mule  or  jackass,  how  punished,  .  •  219 

MUBDEA— 

Definition  and  punishment  of  ' 'murder,**  .  .        lM-159 

How  and  where  prosecuted  and  punished,  if  death  occur  with- 
out the  State,       ......  161 

Or  death  in  one  county,  the  offence  having  been  committed  in 

another,    .......  78 

Breaking  or  entering  a  house  or  yessel,  with  intent  to  commit 

murder,    .......        217-218 

See  title  Duelling, 

What  jury  to  find  on  indictment  for  murder,  -        809-^10 

If  guilt  confessed,  duty  of  court,     ....  310 

OBSCENE  BOOBS— 

Punishment  for  book  or  language,    ....  123 

What  may  be  done  under  search  warrant,    ...  259 

OBSTBUCTING  JUSTICE— 

Intimidating  judge,  justice,  juror,  or  witness,  by  threats  or 

force,        .......  242 

OFFICEBS— 

Embezzlement  by  State  officers  or  officers  of  corporations,  how 

punished,  ......  223 

Fraudulent  entries  or  omissions  by  officers,  .  .  223 

As  to  bribery,  ......       235,236 

Befusing  to  execute  lawful  process,  ...  237 
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.  OFFlOEBB—CofOinusd^ 

Extoztioii^  or  tmadvleiaQj  issuing  fee  bilk  for  more  than  al- 
lowed,      .  .  .  .  .  .  .  238 

OompensatiozL  in  oriminal  cases,        ....       26^272 


OUTLAWBY— 

When  ^adgm^t  to  be  rendered,  or  corrected,  &o. 
What  18  the  judgment, 


198-199 
200 


PENITENTIABT— 

Sentence  to  penitentiary,  how  and  when  executed,            .  825 

Property  attached  to  penitentiary,  in  whose  custody  it  is,  .  132 

When  prisoners  to  be  employed  out  of  enclosure,   .           •  132 

United  States  prisoners  may  be  imprisoned  in,        .           .  183 

Tenns  of  such  imprisonment,           .            .           •           •  188 
Committee  of  Legislature  to  report  condition  of  institution 

annually,               ......  188 

Gk>Yemor  to  prescribe  rules  for  its  management,    .           .  188 

Bules  to  be  posted  in  prison,           ....  188 

Becord  of  oouTiction  and  re^^ater  to  be  kept,         .           .  184 

GomcrrTEB  or  Conyzots— 

When  and  how  committee  appointed  to  take  care  of  oonTiot's 

property,             ......  184 

Duties  and  liabilities  of  committee,             .           *           .  134 

Maintenance  for  conyiot's  wife  and  family,             .           .  184 

When  estate  may  be  committed  to  sheriff,            •            .  185 

When  real  estate  may  be  sold,          .           .           •           •  185 

Hkeatukst  or  Oomnors — 

Personal  treatment,           .....  185 

Social  intercourse;  to  sign  rules,           .            .           •  '135 

How  to  be  employed  and  instructed,        .            .           .  185 

Separation  of  sexes,          .....  135 

Clothing, 185 

Labor,  and  social  intercourse,        ....  136 

Hiring  out  of  convicts,      .....  137 

Theirdiet;  howchanged,  .            .            •            .            .  136 

Accounts  for  diet,  how  certified  to  Auditor,        •           ,  136 

Washing  and  white-wadung,        .            •           .            .  136 

Hours  and  time  of  labor,  .....  136 

Time  and  conditions  of  visiting  prison,  .            •           .  136 

When  allowed  to  walk  or  work  in  vard,    ...  136 

Convicts  required  to  work  on  publio  grounds,     .  137 

Convicts  to  be  locked  in  cells  at  night,  &c.j  separately, .  137 

Punishment  for  misbehavior,        ....  137 

What  allowed  them  on  their  discharge,    ...  138 

Sttbgson  akd  Hospital  ;  Tisitobs — 

Duty  of  surgeon,    ......  188 

When  absent,  who  to  take  his  place,        •                      .  138 

Hospital;  book  kept  therein,        ....  188 

Report  of  condition  of  hospital,   «...  138 

Who  may  visit  penitentiazy,          ....  138 


189 


Qaamm  of  board;  their  general  duties, 
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FENITEiniABT--I>iBion>w--ameifUMd- 

Power  of  board  uiTestigBtiiig  any  matter  ordered  by  the 

Ooremor,         ......  13^-140 

Two  of  them  to  attend  to  taking  inyentotieai      •           •  140 

Aimual  report  of  board,    •           .           .           .           •  140 

Hiadatiee, 140-141 

SunBzsnxDXMT  ahd  Abbistaxts-* 


reaidenoe;  fuel  allowed  him,  ...          -  141 
His  general  powers  and  duties,  and  the  powers  and  datiea 

of  his  aaaistanla,         ....  i4x.  143 

Power  to  appoint  aaaistanta,         ....  x43 

Their  oatha  and  those  of  interior  goard,  .           -           .  143 

Daties  of  soldiers  stationed  at  penitentiaiy,        -           -  143 

Anttioritj  to  keep  and  nse  arms  against  prisoners,        -  142 
When  to  deliyer  goods,  ^,  to  general  agent,  or  fliall  them 

at  penitentiary,            .....  142-143 

To  have  work  done  forlonatio  asyloms,   .           -           .  143 

And  aooonnt  therefor,        .           -           -           -           .  143 
To  render  annnally  general  aoooont  to  the  board;  to  be 

examined  by  them  and  reported,       ...  143-144 

Hay  oontraot  for  employment  of  convicts,           -           -  147 

Hay  establish  system  of  tasking  the  convicts,     -           -  147 

Allowance  of  OTerstint,     .....  147-148 

QUABDB  ;  BXWABDS  FOB  ESOAPXS — 

Qnards  from  public  guard;  duty,  •           •           -           •  X44 

Detail  to  guard  prisoners  engaged  on  public  grounds,    •  144 

Interior  guard;  how  appointed,  dismissed  and  paid,       -  144 

Rewards  for  prisoners  escaping,   ....  x44 

How  paid, -  144-145 

GxsrxBiJi  AasNT — 

His  duties  as  storekeeper  and  agent,        ...  ^45 

Liability  of  self  and  sureties,       -           -           -           .  145 

To  purdiase  materials,  &o.            ....  145 

To  pay  balances  in  his  hands  to  order  of  the  board,       -  145 

Quiurterly  and  annual  accounts  to  be  settled,        .           -  140-147 

May  cany  on  mercantile  business,           -           .           .  147 
Goods  and  money  in  his  hands  to  be  transferred  to  his 

successor,            ......  147 

OSDCXS  BT  OoMVlOTS— 

Convict  guilty  of  specific  offences  or  conspiring  to  com- 
mit them,            ......  149 

Punishment  for  such  offences,       ....  149-160 

Convict  not  discharged  pending  prosecution,      -           -  150 
Nor  sentenced  to  further  imprisonment  in  addition  to  that 

prescribed,            ......  x50 

If  convicted  of  other  felony,  to  be  sentenced  as  if  he 

were  discharged  when  he  committed  it,            -           -  150 

Judicial  Fbooxedinos  aoainst  Conviots — 

Jurisdiction  for  trial  of  convicts  in  penitentiazy,            -  151 
"When  convict  has  been  before  sentenced  to  penitentiary 
and  not  sentenced  to  additional  teim  of  confinement 

therefor,  to  be  reported  to  Circuit  Court  of  JEUohmond,  151 
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FBNITENTIABY— JuDZOZAii  Fsooxbdivos  AGDanrr  Co»TioTB-*Gm- 

Unued^  pagb. 

How  the  faet  tried  and  conyict  sentenced,           -          -  151-152 
Oifenoee  committed  in  penitentiaiy,  how  changed  and  tried,  152-15$ 

No  examining  oomt  in  each  case,             ...  168 

"Who  competent  witnesses,             ....  158 

Proceedings  in  other  respects,      ....  iss 

FEBJUBT— 

Defined;  pnnishment  for  committing  or  procuring  it,       -  281-288 

limitation  of  prosecution  for,           -  -        -           -           -  76 
What  snfficient  in  indictment  for  perjury  or  subornation  of 

perjury,        -.-.---  178 

Persons  guilty  of,  incompetent  as  witnesses,          -           -  88 

PETIT  LABOENT— 

See  title  ZoTMnyt 217-224 

PETIT  TBEASON'*- 

Distinction  between  it  and  murder  abolished,         -          -  74 

Puniahed  as  murder,            .....  74 

PLEADIKOS— 

Plea  of  autrefois  acquit;  effect  of,  ...  78-80 
What  such  plea  must  shew  .....  79 
Plea  of  autrtfais  convict;  judgment,  if  in  favor  of  prisoner,  80 
On  failure  to  plead,  in  certain  cases,  court  may  enter  judg- 
ment against  party  as  if  he  had  confessed.  -  -  197 
When  plea  of  not  guilty  entered  for  accused,         -           -  276-277 

POISONINa— 

Murder  by,      ----.-.  154 

If  poisoned  in,  and  die  out  of  the  State,  how  punished,    -  161 

Administering  or  attempting  to  poison,  how  punished,      -  161 

For  poisoning  cattle,  horses  or  beasts,  how  punished,       -  227 

POLICE— 

Oounty  courts  may  appoint  and  remoye  special  police,      -  208 

Bemoral  fxom  oounty  yacates  of&ce  of  police,        -          -  209 

Authority  of  police  limited  to  county,          ...  209 

Eyidence  of  (^dal  character,           ....  209 

Power  to  apprehend,  and  for  what  offences,            -          .  209 

Du^  of  justice ;  may  bind  to  keep  the  peace,        -           -  209 

Oath  to  be  taken  by  police,    .....  209-210 

Their  compensation,  ......    210 

Expenses  incuired,  how  defrayed,    ....  210 

Authority  to  require  aid,       .....  21O 

Fob  WATXBnro  Pzjlcis — 

OoDMryator  of  peace  at  watering  places,  how  appointed ;  his 

jurisdiction,     .---..  210 

Hia  power  to  make  and  publish  regulations,        ->          •  210 
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His  tenn  at  oAoe,             -           .           .           •           .  21O 
ViolatioD  of  bis  regnlrtioni,  ouiae  for  biBdiiig  to  kasp 

peace,  -------  210 

PoIioemAn  to  be  Appointed,         -           -           -           .  211 

His  power  same  as  constable,         -           -           -           .  211 

Except  as  to  oiyil  prooees,  .....  21I 

Oatbs  of  oonaerYator  and  policeman,        -          -           .  211 

PBESENTMEKTS— 

What  to  be  presented  by  grand  juries,         ...  113 

How  many  to  concur,            .....  113 

Hay  be  on  information  of  their  own  body,  -  -  lis 
Karnes  of  jurors  or  witnesses  on  whose  information  prSBent^ 

ment,  to  be  written  thereon,      ....  113 

See  title  IndictmetU  or  Other  AccusaUanf  ...  174-200 

PBIBOirEBS— 

Aiding  their  escape,  punished,         -           .          -           .  296 

Oi&cer  permitting  escape  of  prisoner,  convicted  or  not,     -  2S$ 

Of  a  prisoner  escaping  from  a  jail,  if  convicted  or  not,     -  2S7 

For  refusing  to  assist  officer  in  a  case  of  escape,  -  -  237 
Allowances  for  clothing  prisoners  and  for  physicians  attending 

thenL,        .-.-.-.  267 

Be^atlePenUefUiarp^  .....  132-^153 
United  States  prisoners  may  be  imprisoned  in  penitentiary ; 

terms,       .----.-  133 

PBOOEEDINGS  AGAINST  CONVICTS-. 

ConTiot  guilty  of  specific  oifences,  or  conspiring  to  commit 

them,        .----.-  149 

Punishment  for  such  offences,          -           .           .           -  14^150 
Convict  not  discharged  pending  prosecution,           -           -  150 
Nor  sentenced  to  further  imprisonment  in  addition  to  that  pie- 
scribed,    -------  xso 

If  convicted  of  other  felony,  to  be  sentenced  as  if  disohflEiged 

when  he  committed  it,    -           -           -           -           -  150 

Jurisdiction  for  trial  of  convicts  in  penitentiaiy,    -         .  -  151 
When  before  sentenced,  how  additional  term  for  second  con- 
viction imposed,              -           .           -           .           .  151 
How  the  fact  tried  and  convict  sentenced,              -           -  151-152 
Offences  committed  in  penitentiary,  how  charged  and  tried,  152-158 
No  examining  court  in  such  case,      -           -           -          -  15s 

Who  a  competent  witness,     .....  153 

Proceedings  in  other  respects,          ....  153 

PBOCEEDINQS  IN  CRIMINAL  OASES^ 

Against  an  Indian  or  one  of  Indian  descent,           -     *     -  101 

Summons  to  witnesses ;  penalties  for  not  attending,         -  101-102 

Bkooohizahoxs—  paos. 

When  and  how  taken;  their  condition,    .          -           -  102-103 

For  insane  person,  minor,  slave  or  married  woman,        -  103 

BeoogDisanoe  taken  out  of  court,             ...  10$*104 
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raOGEEDINGS  IN  GBIMINAL  CASES-r-REOOGinzANOES— C'c??^ 

Uft/uefi —  •  PAOF. 

Where  to  be  sent,  .  -  -  .  -        10S~104 

Where  default  recorded,  and  process  therenpon,  -  104 

Surety  discharged  on  payment  into  court. 
How  penalty  remitted  in  whole  or  in  part, 
Defects  in  form,  in  action,  &o.  on  recognizance,  not  to  be 
regarded,  ...... 

Surety  in  recognizance  may  take  principal  and  surrender 

Proceedings  of  court,  &o.  to  whom  surrender  is  made, 

FiNXS  ON  JUBOBS,  WiTNBSSES,  &0.— 

Fines  on  jurors  summoned  on  inquests,    -  -  . 

No  fine  imposed,  unless  party  present,  or  has  failed  to  appear 
on  service  of  a  rule,         .  -  .  .  - 

FBOOESS,  OBDEBS  AND  DEOBEES— 

Ofilcers  and  others  refusing  to  execute  or  aid  in  ezeouiing  T»ro- 

287 
195 
196 

196,  197 
198 

199,  200 
200 
200 

174-200 


106 
106 

106 

106 
106 


107 
107 


To  be  sent  by  derks  through  the  mail,         -  -  . 

Postage  to  be  paid,    .---.. 
In  prosecutions  for  certain  offences  against  public  policy  or  tax 

laws,  how  process  to  issue  and  to  be  pro<^eded  with, 
In  prosecutions  for  misdemeanors,    .  .  -  . 

Judgment  of  outlawry,  .  .  -  .  . 

Process  against  corporations,  ...  J 

How  certified,  paid  and  taxed  in  costs,         ... 
See  title  ImUc^merU  or  Other  AcwuaUan^  ... 

PBOOLAMATION— 

•  Of  sheriff  to  grand  jury, 112-lld 

Of  sheriff  to  juiy  in  case  of  felony,  ...       294,  296 

PB0SECUTI0N8— 

Limitation  in  time  for  prosecuting,              -           -           -  76, 77 

Where  offences  are  to  be  prosecuted,           ...  77-78 

When  they  are  committed  without  the  State,         -           -  78 

On  the  boundaries  of  counties,  ....  78 
Where  offence  committed  in  one  and  death  ensues  in  another 

oountf ,     -------  78 

See  title  Indictment  or  Other  Accusation,  -  -       174-200 

Prosecutions  to  be  by  presentment,  indictment  or  information,  174 
Limitation  of  prosecutions;  when,  where  and  how  name  of 

prosecutor  to  be  written,             -           -           .           .  177 

How  security  for  costs  may  be  required  of  him,  -  -  177 
On  failure  to  give  it,  prosecution  to  be  dismissed,              -        177-178 

When  judgment  to  be  giyen  against  him  for  costs,             -  178 

PBOSTTTUTION— 

Taking  a  female  child  for  prostitutloni  how  punished,       -  167 

Punishment  for  prostitution,  ...  -        122-128 

Fine  for  keeping  house  of  ill-fame,  ...  128 
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PBOVIBIONS-- 

SeUing  imBoimd,  pnniahed,    ....  &  280 

Adultenting  them  or  medioinee,       ....  230 

PUBLICATION— 

Of  obfloene  books,  prints,  Jbc.  ....        123-124 

Of  process  against  ooiporations ;    how  certified,  paid  and 

taxed  in  oostH,      -  -  -        ^-  -  -  200 

PUBLIO  BUILDINGS— 

Bee  title  Superintendent  of  Public  BuUdinge. 

Burning,  punished,    -  -   -        -  -  -  -  215 

Injuries  to  public  buildings,  grounds  and  other  property ;  how 

punished,  ......  228 

PUBLIO  CONVEYANCE— 

Poniflhment  of  driTer,  Ac.  for  bodily  injury  in,      •  -  170 

PUBLIO  GBOUNDS— 

Injury  to  trees  in,  or  to  fences  and  herbage  of,  punished,  229 

PUBLIO  GUABD— 

Part  stationed  at  penitentiary ;  under  whose  orders ;  their  duty,  144 

Detail  from,  to  guard  prisoners  on  public  grounds,  -  144 

PUBLIO  HEALTH— 

Offences  against,  -  -      '    -  -  230 

FUNI8HMSNTB— 

As  to  general  provisions,  see  title  Crimea  and  PuniehmenU^         73-88 
As  to  particular  cases,  see  title  for  each  offence. 

BAOE-FDSLD— 

As  to  gaming  at,        ....-'  245 

BAFFLES— 

Prohibited, 249-250 


Murder  in  oonmntting  or  attempting  to  commit,    -           -  154-155 

Of  a  child;  how  punished,    .           -           -           -           .  166 

Of  a  female,    -------  166 

Breaking  or  entering  house  or  vessel  with  intent  to  commit 

rape, 217-218 

BEBELLION— 

Sentence  of  death,  when,      -^         -          .          -           •  328 

BEOEIVING  STOLEN  GOODS— 

When  deemed  larceny,          .          «          .          .          -  223 
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BEOOGNIZANGES—                                          #  page. 

To  keep  the  peace,     ^  -  •  .  -  206-207,209 

Prooeedings  thereon,             .....  207 
Peison  siupected  of  retaUing  liquors  without  licenBe ;  what 

done  with  him,  .--.-.  208 
Certified  by  jnstioes  to  derk  of  conrt,  ...  66 
>7hen  discharged,  to  be  also  certified,  ...  66 
Becognizance  for  bail,  .....  i02 
When  and  how  recognizances  shall  be  taken ;  their  condition,  102 
For  insane,  minor,  slave  or  manied  woman,  -  -  108 
When  taken  ont  of  conrt,  .....  108-104 
Where  to  be  sent,  .---.-  104 
Where  default  recorded,  and  process  thereupon,  -  -  104 
Surety  discharged  on  payment  into  court,  .  -  .  105 
How  penalty  remitted  in  whole  or  in  part,  .  -  .  105 
Defect  of  form  in  action,  &c.  on  recognizance,  not  to  be  re- 
garded, -.-....  106 
Surety  in  recognizance  may  take  principal  and  surrender  him,  106 
Proceedings  of  court  to  whom  surrender  is  made,            -  106 

EEOOEDS— 

Erasing,  altering,  secreting  or  destroying  records,             -  288 

Stealing  or  secreting  records,            ....  289 

EELIGION— 

What  done  with  person  who  disturbs  an  assembly  met  for  wor- 
ship,        .,..,..  126 
Sabbath-breaking  punished,              ....  125 
When  fine  is  not  incurred,     .....  125 

BESOUE— 

Punishment  for  rescue  or  to  rescue  from  jail  or  custody,  .  286-287 

For  refusing  to  assist  ofiicer  in  case  of  rescue,        .           .  287 

MOTS  AND  BOUTS— 

Biot,  rout  and  unlawful  assembly  suppressed,         .           .  127-128 

White  person  arrested  therefor  commited  or  bailed,           .  128 

Penalty  on  justice  failing  in  duty,    ....  129 

On  a  person  disobeying  his  order  to  disperse,          .            •  129 
Justices  and  persons  acting  xmder  their  orders,  guiltless,  if  a 

person  be  killed,             .....  129 

If  either  of  them  killed,  |11  engaged  in  the  assembly  guilty,  129 

Bioter,  when  dweUing-hoflle  injured,  and  when  noi^          •  129-180 

BOBBEBY^ 

Punishment  of  ,           ....••  165 

Murder  in  committing  or  attempting  to  commit,     .            .  154-155 

Breaking  or  entering  nouse  or  yessel  with  intent  to  commit,  217-218 


8ABBATH-BBEAEING— 

Fine  therefor,            ......  125 

Exception  as  to  the  mail  and  the  Jews,                   .           •  125 

Intennption  of  religious  worship,    .           .           .           •  126 
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flSABOH  WABRANli- 

Howt  wben  and  for  what  thingB  aetfcfa  wmtmiI  to  iaaoe,  257^258*  359 

How  warrant  directed*  2»^ 

What  to  oonimand,     .....  SaS^SSO 

What  to  be  done  on  seizure  of  property,     .  d60 

8EGBETING  A  CHILD^ 

Pnniahment  therefor,  .....  2£ 

8ENTEN0E— 

In  criminal  oases ;  profisona  as  to,  •  81-^  807-316 

Writ  of  error  to  judgment  sospendlng  sentence,  .  3Si 
Sentence  of  death,  when  to  be ;   ezeeotion  tbsreof ;  bow 

certified,              ..••«.  3S3 

Exception  as  to  insoxreotioii  or  rebellion^    •           .           •  3^ 

When  may  be  private,           .....  334 

Who  may  be  present,             .....  324 

Sentence  of  confinement  in  the  penitentiary,  S2S 

Becord  to  be  transmitted  to  saperintendent  of  penitentiarf,  325 
Boles  as  to  employment  of  goards  to  convey  prisoners  to 

penitentiary,        •...•.  3S5 

Ofilcer  and  gnard  to  be  privileged  from  aarest,  836 
How  sentence  of  imprisonment  until  payment  of  a  fine  to 

be  ezecnted,         .           .           .                      .           .  8S6 

How  persons  released  who  are  imprisoned  for  fines,  326 
Fieri  fadas  may  be  iasaed,    ....           -       82^-337 

SiaPULTUBE— 

Poniahment  f or  violatton  of ,  .  .  •  •  125 

BHOOnNO— 

With  .intent  \o  kill^  maim,  ^ko.  how  poniahed,         •          .  163 
Shooting  in  committing  or  attempting  a  felony,  how  pim- 

ifi^M,        .......  164 

Shooting  in  a  place  of  pablic  resort,  how  pnnlshed,           .  165 

When  jury  may  find  aoooaed  gnilty  of  leas  offence,  311 

SIMPLE .  LABGENY^ 

See  title  iMtoen^,  and  .....       217-224 
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INTRODUCTION. 


The  title-page  properly  describes  this  work  to  be  "The  Criminal 
Procedure  of  Virginia,  Annotated  and  Indexed."  It  is  neither  a  "com- 
pendinm"  nor  a  "digest."  It  assumes  to  be  neither  more  nor  less  than 
the  Criminal  Statute  Law  of  Virginia,  with  reference  to  preceding  acts 
of  the  general  law  touching  crime  and  criminal  prosecutions,  and  to  the 
rulings  of  the  Supreme  Court  of  the  State  upon  their  text. 

The  marginal  notes  refer  to  the  preceding  statutes  on  the  subject  of 
the  text — by  an  examination  of  which,  such  changes  as  have  been  made 
will  be  observed,  and  thus  the  adaptation  or  fitness  of  the  rulings  of  the 
Court  to  the  law  as  now  written,  may  be  noted. 

The  foot-notes  are  references  to  cases  adjudicated  by  the  highest 
criminal  courts  in  Virginia,  running  back  to  the  Virginia  Cases,  and 
down  to  the  last  published  volume  of  Grattan's  Reports,  inclusive. 
Some  cases,  to  be  reported  in  29  Grattan,  and  deemed  of  prime  import- 
ance, have  been  referred  to  in  anticipation  of  the  appearance  of  that 
volume. 

To  meet  the  demands  of  the  profession,  it  was  important,  if  not 
necessary,  that  this  work  should  be  published  somewhat  anterior  to  the 
date  at  which  the  Criminal  Procedure  should  go  into  effect  (Ist  July 
next),  m  order  that  the  courts  and  bar  might  be  advised  of  the  changes 
which  had  been  made.  The  very  limited  time  allowed  from  its  passage 
(14th  March  last)  has  impof>ed  a  great  and  continuous  labor,  as  well  as 
a  degree  ot  haste,  which,  under  other  circumstances,  would  not  have 
obtained.  The  effect  has  been,  in  a  measure,  to  curtail  the  number  of 
citalions  and  restrain  the  references  to  the  more  important  rulings — a 
reeult,  possibly,  not  the  subject  of  serious  regret. 


VIU  INTRODUCTION. 

Every  care  has  been  taken  to  secure  correctness,  and  the  hope  L* 
inda]ged,  if  any  errors  have  occurred,  that  they  will  be  so  obTious  as  to 
preclude  mischief,  or  so  unimportant  as  to  entail  little  annoyance. 

The  text  is  a  literal  copy  from  the  originals,  and  its  verity  is  attested 
by  the  Keeper  of  the  Bolls. 

More  than  ordinary  care  has  been  taken  with,  and  time  devoted  U 
the  Index,  which  will  be  found  copious  and  complete.  The  effort  was 
to  present  to  the  enquirer  every  possible  appropriate  head  under  which 
he  might  discover  the  subject  of  his  search. 

This  undertaking  was  induced  by  the  suggestions  of  eminent  lawyers 

of  its  value  to  the  bar,  and  if  it  shall  prove  to  "be  a  large  benefit"  to 

the  profession,  as  is  supposed  by  the  late  and  present  Attorneys-General 

of  the  State  (Messrs.  Tucker  and  Field),  it  will  be  an  accomplishment 

most  satisfactory  to 

THE  PUBLISHER. 


THE  CRIMINAL  PROCEDURE. 


An  ACT  to  revise,  amend,  and  re-enact  sections  eight,  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  eighteen,  nine- 
teen, twenty,  twenty-one,  and  twenty-two  of  chapter  sixteen ;  sec- 
tions eight,  nine,  ten,  and  eleven  of  chapter  forty-eight;   chapter 
ninety-six  ;  sections  thirty-five  and  thirty-seven  of  chapter  one  hun- 
dred and  ei£:hty ;  chapters  one  hundred  and  eighty-six,  one  hundred 
and  eighty-seven,  one  hundred  and  eighty-eight,  one  hundred  and 
eighty-nine,  one  hundred  and  ninety,  one  hundred  and  ninety-one, 
one  hundred  and  ninety-two,  one  hundred  and  ninety-three,  one  hun- 
dred and  ninety-four,  one  hundred  and  ninety-five,  one  hundred  and 
ninety-six,  one  hundred  and  ninety-seven,  one  hundred  and  ninety- 
eight,  one  hundred  and  ninety-nine,  two  hundred,  two  hundred  and 
one,  two  hundred  and  two,  two  hundred  and  three,  two  hundred  and 
four,  two  hundred  and  five,  two  hundred  and  six,  two  hundred  and 
seven,  and  two  hundred  and  eight  of  the  Code  of  eighteen  hundred 
and  seventy-three,  and  acts  amendatory  thereof,  and  regulating  cer- 
tain fees  in  criminal  cases. 

Approved  March  14, 1878. 

Be  it  enacted  by  the  general  assembly,  in  manner  follow- 
ing, that  is  to  say: 

CEIMES  AND  PUNISHMENTS. 

Chapter    1.  Of  offences  against  the  Sovereignty  of  the  State. 

2.  Of  Homicide,  and  other  offences  against  the  Person. 

8.  Of  offences  against  Property. 

4.  Of  Forgery. 

6.  Of  offences  against  Public  Justice. 

6.  Of  offences  against  the  Peace. 

7.  Of  offences  against  Morality  and  Decency  ;  protection  of 

Public  Meetings. 

8.  Of  offences  against  Public  Health. 

9.  Of  offences  against  Public  Policy. 

1 


2  OFFENCES   AGAINST   STATE   SOVEREIGNTY.         [CL 

Chapter  10.  General  provisions  concerning  Crimes  and  PunishmenU. 

11.  For  preventing  the  commission  of  Crimes. 

12.  Of  Coroners'  Inquests. 
18.  Of  Search  Warrants. 

14.  Of  Arrest,  Commitment,  and  Bail. 

16.  Of  Grand  Juries. 

16.  Of  Presentments,   Indictments,  and  Informations,  and 

Process  thereon.  i 

i-  ^  17.  Of  Trial  and  its  incidents.  i 

♦\,  18.  Of  Exceptions,  Writs  of  Error,  and  Execution  of  Jadg.  | 

I  ment.  I 

'  19.  Of  Taxation  and  allowance  of  Costs. 

20.  General  provisions  as  to  proceedings  in  Criminal  Ca^es. 

21.  Of  the  organization,  government,  and  discipline  of  the 

Penitentiary. 

22.  Of  crimes  by  Convicts. 

-o.^o    Of  proceedings  in  criminal  cases  against  Convicts. 
24.  &f    vFugitives  from  Justice  from  Foreign  Nations,  and 

other        States. 
26.  Of  the  jurisai   ^vtion  and  fees  of  Justices  of  the  Peace  and 

other  officers. 

26.  To  prevent  Obstruction     ^  to  Highways  and  Hindrances  to 

Travelers. 

27.  Of  the  Repeal  of  Acta  inconsfev' stent  with  this  act. 
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CHAPTEE  I. 

OF  OFFENCES  AGAINST  THE  SOVEREIGNTY  OF  THeV^^'TATB. 


See. 

1.  Treaflon  defined. 

2.  Of  misprision  of  treason. 


3.  Attempting  or  instigating  otl   Vj"  ^^ 
estaollsn  usurped  governmci   \' 

4.  Advising  or  conspiring  to  rebel. 


Treason  defined;  how  proved  and  punished. 

9  Hen.  Stat., ch.  1.  TreasoD  shall  consist  only  in  levying  war  against  the 
ii^6!^ch!ie2,^  state,  or  adhering  to  its  enemies,  giving  them  aid  and  com- 
i8474',ch*.  2,2{  fort,  or  establishing,  without  authority  of  the  legislature, 
cio^(Je^ofi849,ch.  any  government  within  its  limits  separate  from  the  existing 
cSlieof Fmch.  government,  or  holding  or  executing,  in  such  usurped  gov- 

ion  2 1    n   7ft!t 

cocleofi873,ch.  emmcnt,  any  office,  or  professing  allegiance  or  fidelity  to  it, 

'         or  resisting  the  execution  of  the  laws  under  color  of  its 

authority;  and  such  treason,  if  proved  by  the  testimony  of 

two  witnesses  to  the  same  overt  act,  or  by  confession  in 

court,  shall  be  punished  with  death. 


1.]  OFFENCES   AGAINST   STATE   SOVEREIGNTY. 


Of  misprision  of  treason. 

2.  If  any  person  knowing  of  such  treason  shall  not,  as  1847-8,  ch.  2.  §  2, 
soon  as  may  be,  give  information  thereof  to  the  governor,  or  codeofi849,ch. 

•^  '  °  °  '  100,  g  2,  p.  722 

some  conservator  of  the  peace,  he  shall  be  punished  by  fine  Codeofi86o,ch. 

^  '  /,  .      190.g2,  p.  783 

not  exceeding  one  thousand  dollars,  or  by  confinement  m  code  of  1873,  ch. 

°  '  '^  186,  ?  2,  p.  1187 

the  penitentiary  not  less  than  three  nor  more  than  five 
years.* 

Attempting  or  instigating  others  to  establish  usurped  government, 

3.  If  any  person  attempt  to  establish  any  such  usurped  12  Hen.  stat., 
government,   and   commit  any   overt  act  therefor,   or  byp.ii' 
writing  or  speaking,  endeavor  to  instigate  others  to  estab- i847-8,'l4',p.94 
lish  such  government,  he  shall  be  confined  in  jail  not  exceed-  i7,f  2,0.103 

,  ,  ,    ^        ,  ,.     •*  -  ,  Cocieon860,ch. 

mg  twelve  months,  and  fined  not  exceeding  one  thousand  190, §3,  p.  783 

,  °,  '  °  Code  of  1873,  ch. 

dollars.  ise,  1 3,  p.  722 

Advising  or  conspiring  to  rebel,  dec, 

4.  If  any  person  shall  conspire  with  another  to  incite  the  lees-e,  ch.  12, 
colored  population  of  the  state  to  make  insurrection,  by  acts  code  of  1873,  ch. 

L        '    y  jx  •      X    XL  I.-*  1    X-  X     186,n,p.ll88 

of  Violence  and  war,  against  the  white  population,  or  to 
incite  the  white  population  of  the  state  to  make  insurrec- 
tion, by  acts  of  violence  and  war,  against  the  colored  popu- 
lation, he  shall,  whether  such  insurrection  be  made  or  not, 
be  punished  by  confinement  in  the  penitentiary  for  not  less 
than  five  nor  more  than  ten  years.f 

*3  Greenleaf,  ev.,  ^246,  p.  221 ;  Howell's  St  T.,  1527;  2  Dallas,  348. 

t  On  general  subject  of  treason,  see  2  Story  on  Const,  c.39,  p.667;  Sergt  on  Const, 
c.  30;  4  Tack.  Black.,  App.,  21 ;  Burr's  Trial,  4  Cranch,  126,  469;  1  Dal.,  36 ;  2  Dal.,  246, 
348 ;  3  Wash.,  234 ;  9  Pick.,  496 ;  10  Pick.,  477 ;  2  Chit.  Go.  L.,  60-102;  Davis'  Go.  L.,  49-61. 
Wharton's  Am.  Go.  L.,  4th  ed.,  §  2774. 
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Being  engaged,  by  i>reTlous  agree- 
ment, in  this  state,  in  a  fatal  duel 
out  of  the  state,  now  and  where 
prosecuted  and  punished. 

Being  engaged  in  a  duel,  when 
death  does  not  occur;  or  lor  ac- 
cepting or  carrying  a  challenge  or 
advising  a  duel. 

When  party  leave  the  state  to  evade 
the  law  and  engage  in  a  duel. 

Plea  of  former  conviction  or  ac- 
quittal. 

For  posting  or  upbraiding  another 

for  not  being  engaged  in  a  duel- 
Duty  of  Justice  having  cause  to  sus- 
pect a  duel  is  to  be  lougbt. 

Punishment  for  prize  fighting ;  aid- 
ers and  abettors. 

Fighting  animals  in  Alexandria  pun- 
ished. 


Definition  and  punishment  of  murder, 

1.  Murder  by  poison,  lying  in  wait,  imprisonment,  starv- 
ing, or  any  willful,  deliberate,  and  premeditated  killing,  or  in 
the  commiBsion  of,  or  attempt  to  commit  arson,  rape,  rob- 
bery or  burglary,  is  murder  of  the  first  degree.  All  other 
murder  is  murder  of  the  becond  degree.* 

2.  Murder  of  the  first  degree  shall  be  punished  with  death. 

3.  Murder  of  the  second  degree,  by  any  person,  shall  bo 
punished  by  confinement  in  the  penitentiary  not  less  than 
five  nor  more  than  eighteen  years.f 

Punishment  of  manslaughter. 


iR.c.,f8,p.6i8  4.  Voluntary  manslaughter,  by  any  person,  shall  be  pun- 
ished by  confinement  in  the  penitentiary  not  less  than  one 
nor  more  than  five  yearp.J 

5.  Involuntary  manslaughter,  by  any  person,  shall    be  a 
misdemeanor.§ 


1847-8,  f  6,  p.  96 
Code  of  1849,  ch. 
191,  g  4.  p.  723 
Code  of  1860,  ch. 
191, 1  4,  p.  784 
Code  of  1873,  ch. 
187, 1 4,  p.  1188 


1  R.  C,  p.  694 
1847-8,  3  6,  p.  96 
Code  of  1849,  ch. 
191, 1  5,  p.  723 
Code  oil  860,  xjh. 
191.f6,  p.  784 
Code  of  1873,  ch. 
187,  ;  6,  p.  1189 


*  1  Va.  Cas.,  10,  310 ;  2  Va.  Cas.,  70,  78,  111,  387,  483;  6  Rand.,  721 ;  1  Leigh,  698,  611 ; 
8  Id.,  746;  9  Id.,  681;  11  Id.,  681 ;  2  Rob.,  772;  2  Gratt.,  696;  3  Id.,  594;  6  Id..  060;  14 
Id.,  613 ;  16  Id.,  634;  21  Id.,  809,  909 ;  22  Id.,  924 ;  24  Id.,  644,  667 ;  26  Id.,  887 ;  26  Id.,  »63, 
995 ;  po«t«i,  Ch.  3,  §  28. 

t  2  Va.  Cas.,  211 ;  21  Gratt.,  809,  860,  909. 

1 1  Va.  Cas.,  116;  3  Gratt,  694;  14  Id.,  613;  21  Id.,  909 ;  22  Id.,  924. 

S  14  Gratt.,  618. 
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r 

If  death  occur  out  of  the  state,  how  punished, 

6.  If  a  person  be  stricken  or  poisoned  in,  and  die,  by  rea- 1839-40,  ch.  59,  f 
son  thereof,  out  of  this  state,  the  offender  shall  be  as  guilty,  imt-s.  §§  7, 8,  p. 
and  be  prosecuted  and  punished,  as  if  the  death  had  occurred  codeqfi849,ch. 

.  .  1  .    ,      .,  .       1  .  191,?<fp.  723 

m  the  county  or  corporation  in  which  the  stroke  or  poison  code  of  1  see,  ch. 

191  3  6,  p.  784 

was  ffiven  or  administered.*      '  co«ieofi873,ch. 

^  .  187, 1 6,  p.  1189 

Attempt  to  poison  or  produce  abortion, 

7.  If  any  person  administer,  or  attempt  to  administer,  1 839-10,  ch.  59,1 
any  poison  or  destructive  thins:  in  food,  drink,  medicine,  or  i847-8,ch.3,§i7, 

:  .  .  .  ,.  .        r  Code  of  1849,  ch. 

otherwise,  or  poison  any  spring,  well,  or  reservoir  of  water,  191,?  7,  p.  723 
with  intent  to  kill  or  injure  another  person,  he  shall  be  con-  2, 3     ' 

•^  ^  '  Code  of  I860,  ch. 

fined  in  the  penitentiary  not  less  than  three  nor  more  than  191, §7,  p.  784 

^  '^  Code  of  1873,  ch. 

five  years.f  i87,  g  7,  p.  1189 

8.  Any  person  who  shall  administer  to,  or  cause  to  be  taken  i847-8,ch.  3,  §9, 
by  a  woman,  any  drug  or  other  thing,  or.  use  any  means  with  codeofi849,ch. 
intent  to  destroy  her  unborn  child,  or  to  produce  abortion  ivict.,'cii. 86, §6 
or  miscarriage,  and  shall  thereby  destroy  such  child  or  pro-  i9i,§8,  p.  7»4 
duce  such  abortion  or  miscarriage,  shall  be  confined  in  the  i87,  §  8,  p.  im ' 
penitentiary  not  less  than  three  nor  more  than  ten  years,  pp.  24^ 

!No  person,  by  reason  of  any  act  mentioned  in  the  foregoing 
part  of  this  section,  shall  be  punishable  where  such  act  is 
done  in  good  faith,  with  th')  intention  of  saving  the  life  of 
such  woman  or  child.  And  any  person  who  shall,  by  publi- 
cation, lecture,  advertisement,  or  by  the  sale  or  circulation 
of  any  publication,  or  in  any  other  manner,  encourage  or 
prompt  the  procuring  of  abortion  or  miscarriage,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction, 
be  fined  not  less  than  one  hundred  nor  more  than  five  hun- 
dred dollars,  and  be  ccmfined  in  jail  not  less  than  one  nor 
more  than  twelve  months  for  each  offence.^ 

Sale  of  poisons  regulated. 

9.  Every  apothecary,  druggist,  merchant,  or  any  other  per-  i87o-i,  ch.  260, 
son  who  sells  or  delivers  any  arsenic,  paris  green,  or  other  code  of  i873,ch. 
arsenical  compounds,  corrosive  sublimate,  tartar  emetic,  mor-     '     '  ^" 
phine,  strychnine,  nux  vomica,  prussio  acid,  croton  oil,  or 

tincture  of  cantharides,  or  other  poisonous  drugs,  shall  have 
the  word  "poison"  written  or  printed  on  the  label  thereof, 

*  2  Va.  Cases,  205 ;  postea,  Ch.  X,  §§  12, 13.  f  23  Gratt.,  9G0.  t  23  Oratt.,  960. 
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and  shall  note  in  a  book,  to  be  kept  by  such  person  for  that 
purpose,  to  whom  such  poison  was  sold  or  delivered,  the 
date  of  delivery,  and  the  kind  and  amount  of  such  poison  so 
delivered,  and  shall  keep  such  book  open  for  inspection. 
Every  apothecary,  druggist,  or  other  person  who  sells  or 
delivers  any  poison  or  poisonous  substance,  shall  have  the 
English  name  of  such  poison  or  poisonous  substance  plainly 
printed  or  written  upon  a  label  attached  to  the  vial,  box,  or 
parcel,  containing  the  same.  Any  person  violating  the  pro- 
visions of  this  section,  shall,  on  conviction,  be  fined  not  less 
than  twenty,  nor  more  than  one  hundred  dollars:  provided 
that  the  provisions  of  this  section  shall  not  apply  to  the 
prescriptions  of  regular  practising  physicians. 

Shooting,  stabbing^  dec,,  with  intent  to  kill,  maim,  dkc, 

iR.  c,  p.682,  10.  If  any  person  maliciously  shoot,  stab,  cut,  or  wound 
iM7-«,|io,p.96  any  person,  or  by  any  means  cause  him  bodily  injury,  with 
i9i;§9,  p.  724  intent  to  maim,  disfigure,  disable,  or  kill,  he  shall,  except 
§8  3, 4,5       '    where  it  is  otherwise  provided,  be  punished  by  confinement 

Code  of  I860,  ch.  .         ,  .  /  ,  ,  , 

191,  §0.  p.  784     in  the  penitentiary  not  less  than  one  nor  more  than  ten 

Code  of  1873,  ch.  *^ 

187,  §10,  p.  1189  years.  If  such  act  be  done  unlawfully,  but  not  maliciously, 
with  the  intent  aforesaid,  the  offender  shall,  at  the  discre- 
tion of  the  jury,  be  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years,  or  be  confined  in  jail  not 
exceeding  twelve  months,  and  fined  not  exceeding  five  hun- 
dred dollars."*" 

Shooting,  dec,  in  committing  or  attempting  a  felony, 

1847-8, p.  97,  §18  H.  If  any  person,  in  the  commission  of,  or  attempt  to 
ch.  191,  §  10,  p.   commit  a  felony,  unlawfully  shoot,  stab,  cat,  or  wound  an- 

724 

Code  of  18G0,  other  person,  he  shall,  at  the  discretion  of  the  jury,  be  con- 
784     '      '^'   fined  in  the  penitentiary  not  less  than  one  nor  more  than 

Code  of  1873,       ^  ,  n       a  •       *    '\         ^  j*  j 

ch.  197,  §  11,  p.  five  years,  or  be  confined  in  jail  not  exceeding  one  year,  and 
fined  not  exceeding  five  hundred  dollars. 

Shooting  in  a  place  of  public  resort, 
67     '     *    '  *      ^2.  If  any  person  unlawfully  shoot  at  another  person  in 

Code  of  184.9,  /    ^  .  "^  ,  ^        ,  ..  1       , 

ch.  191,  §  11,  p.  any  street  in  a  town,  or  m  any  place  of  public  resort,  whether 
Code  of  I860,     in  a  town  or  elsewhere,  he  shall  be  confined  in  jail  not  less 

oh.  191,  §  11,  p.  '^ 

784 

Code  of  1873,  *l  Va.  Cas.,  184;  2  ya.  Caa.,  143, 198,  231,  273,  379;  6  Rand.,  660;  9  Leigh,  669;  22 

1190                ^'  O™"-.  899,  924;  23  Id.,  960;  24  Id.,  644 ;  28  Id.,  922,  950. 
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than  six  months,  nor  more  than  one  year,  and  be  fined  not 
less  than  one  hundred,  nor  exceeding  one  thousand  dollars.* 

Robbery^  extorting  money,  dhc, 

13.  If  any  person  commit,  or  attempt  to  commit  robbery,  laes-e, ch.  w,  p. 
by  partial  strangulation  or  suffocation,  or  by  striking  or  iR.  c.,Sfi,p.6i7 
beating,  or  by  other  violence  to  the  person,  or  by  the  threat  p.  is 

or  presenting  of  fire-arms,  he  shall  be  punished  with  death,  p-^e  ' 

iJOuO  Ok  Itnv) 

or,  at  the  discretion  of  the  jury,  by  confinement  in  the  peni-  ch.  191,  §12,  p. 
tentiary  not  less  than  eight,  nor  more  than  eighteen  years,  codeof  iseo, 
If  any  person  shall  commit  a  robbery  in  any  other  mode,  or  785^ 
by  any  other  means,  he  shall  be  confined  in  the  penitentiary  ch.  i87,  $  13,  p. 
not  less  than  five,  nor  more  than  ten  yeara.f  ivict.,ch.87,5§ 

2,  3,  5,  6,  7«  12 

14.  If  any  person  threaten  injury  to  the  character,  person,  i847-8,§i3,p.96 

/  .1  ^  L'  z  lVlct.,ch.87,§4 

or  property  of   another  person,  or  to  accuse  him  of  any  code  of  i8i9, 

offence,  and  thereby  extort  money  or  pecuniary  benefit,  he  724 

shall  be  confined  in  the  penitentiary  not  Jess  than  three,  nor  ch.  66,$§i,2  ' 

J.I.         n  1  xu  •  u         ^^  Codeof  1860, 

more  than  five  years,  unless  the  money  or  pecuniary  benefit  ch.  191,  $  13,  p. 
be  of  less  value  than  one  hundred  dollars,  in  which  case  he  codeof  1873, 
shall  be  punished  with  stripes.  1190    ' 

15.  If  any  person  seize,  take,  or  secrete  a  child  from  the  i847-8,|u,p.96 
person  having  lawful  charge  of  such  child,  with  the  intent  ch.  191,  su/p- 
to  extort  money  or  pecuniary  benefit,  he  shall  be  confined  code  of  iseo, 
in  the  penitentiary  not  less  than  three:  nor  more  than  ten  786     ' 

.  Code  of  1873, 

years.!  ch.  i87,  §  15,  p. 

**■  1190 

Seduction  and  abduction, 

16.  Any  person  who  shall,  under  promise  of  marriage,  1872-3,  ch.  i»2, 
seduce  and  have  illicit  connection  with  any  unmarried  female  code  of  isrrs, 
of    previous   chaste  character,   or    any   married   man    who  1190    '       ^' 
shall  seduce  and  have  illicit  connection  with  any  unmarried 

female  of  previous  chaste  character,  shall  bo  guilty  of  a 
felony,  and,  upon  conviction  thereof,  shall  be  punished  by 
confinement  in  the  penitentiary  not  less  than  two,  nor  more 
than  ten  years:  provided  that  the  subsequent  marriage  of 
the  parties  may  be  pleaded  in  bar  of  a  conviction.§ 

•  2  Va.  Cas.,  616 ;  4  Leigh,  680.  f  17  Gratt.,  592.  X  23  Qrait.,  960. 

§  See  proviso  to  §  17,  postea ;  6  Rand.,  627. 
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Rape;  carnal  knowledge  of  female  child, 

iR.  a.  §5^.25,  17.  If  any  person  take  away,  or  detain  against  her  will, 
1847^,  5 16. p. 97  any  female,  with  intent  to  marry  or  defile  her,  or  cause  her 

Code  of  1849,  J  i  J  1 

ch.  191,  §  16,  p.  to  bo  married  or  defiled  by  another  person,  or  to  take  from 
9aeo.iv,ch.3i,  any  person  having  lawfal  charge  of  her,  a  female  under  six- 
Sod©  of  I860,  teen  years  of  age,  for  the  purpose  of  concubinage  or  proati- 
786     '      '       tution,  he  shall  be  confined  in  the  penitentiary  not  less  than 

1878-3,  ch.  192,  §  '  ^  "^ 

%^    *t  three,  nor  more  than  ten  years;  and  every  person  who  shall 

vXKie  Oi  IoT<5, 

ohrm,  817,  p.  assist  or  aid  in  such  abduction  lor  such  purpose,  shall  be 
guilty  of  a  felonj^,  and  shall,  upon  conviction  thereof,  be 
punished  by  confinement  in  the  penitentiary  not  less  than 
two,  nor  more  than  five  years:  provided  that  no  conviction 
under  this  and  the  preceding  section,  shall  be  had  on  the 
testimony  of  the  female  seduced  or  abducted,  unsupported 
by  other  evidence,  nor  unless  the  indictment  shall  be  found 
within  two  years  after  the  commission  of  the  offence:  and 
provided  further,  that  the  subsequent  marriage  ot  the  parties 
may  be  pleaded  in  bar  of  a  conviction  * 

1.  B.  c,  §  12,  p.       18.  If    any  person  carnally  know  a  female   of    the   age 

586 

1847-8,616,0.97  of  twelvo  ycars  or  more,  against  her  will,  by  force,  or  car- 
3i,j  17  '  nally  know  a  female  child  under  that  age,  he  Bhall  be,  at  the 
oh.  191, §  15,  p.  discretion  of  the  jury,  punished  by  death  or  confined  in  the 
codeof  180O,     penitentiary  not  less  than  ten,  nor  more  than  twenty  years.t 

ch.  191,  §  16,  p.     '  ^  ^  . 

785 

co^if  ma,  ^  Kidnapping, 

ch.  187,  $  18,  p. 
1191 

1  R.c.,p.427-8  19.  If  any  person  sell  another  as  a  slave,  or  kidnap  a  per- 
Code  of  1849,' ^  son  with  intent  to  use  or  sell  him  as  a  slave,  he  shall  be 
c^.  191, 5 17,  p.    ^Qjj^j^gjj  Jq  ^\^q  penitentiary  not  less  than  three,  nor  more 

Codo  of  1860,       .  I  X  + 

ch.  191,  §  17,  p.    than  ten  years.t 

786 

Code  of  1873, 

im  ^*  *  ^^'  ^'  Injuries  by  drivers^  dhc,  of  pMic  conveyances. 


1847-8,  J  20, p. 97  20.  If  any  driver,  conductor,  or  captain  of  any  vehicle  or 
oh.  19?,  §  18  '  boat  for  public  conveyance,  shall,  in  the  management  of  such 
ch.  f9i,§i8  '     vehicle  or  boat,  willfully  or  negligently  inflict  bodily  injury 

Code  of  1873,  ,         i»ii_  -ij  /-  -j  e 

ch.  187, 820       on  any  person,  he  shall  be  punished  as  lor  a  misaemeanor.§ 


*  PosUck,  Ch.  Ill,  5  17 ;  5  Rand,  628 ;  23  Gratl.,  960 ;  24  Id.,  649 ;  28  Id.,  942. 
fl  Va.  Cas.,  307,  309;  2  Id.,  235;  4  Leigh,  648,  672;  10  Gratt.,  722;  20  Id.,  825;  23 
Id.,  954;  24  Id.,  649;  28  Id.,  942. 
1 2  Va.  Casi.,  144 ;  1  Leigh,  588 ;  6  Id.,  636;  11  Leigh,  636. 
$  11  Gratt.,  697. 


2.]  OFFENCES  AGAINST  THE  PERSON.  9 

1809-10,  ch.  10, 
p.  9 

Being  engaged,  by  previous  agreement  in  this  state,  in  a  fatal  i  R.  c,  p.  sw,  § 
duel  out  of  the  state ;   how  and  where  prosecuted  and  pun- 1&30-1,  ch.  37,  § 

1,  p.  103 
IShed.  1847-8,  §§  21,  23, 

p.  97 
Code  of  1849, 

21.  If  any  person,  resident  in  this  state,  by  previous  agree-  ^^^  ^®^'  S  ^^'  p- 
ment  made  within  the  same,  fight  a  duel  without  the  state,  ch^fo^VfJ^p. 
and  in  so  doing  inflict  a  mortal  wound,  he  shall  be  deemed  oo^eof  i873 
guilty  of  murder  in  this  state.*  im^^^*  ^  ^^'  ^' 

22.  If  any  person,  resident  in   this  state,  by  like  agree- iR.c.,c.684,§6 

•^     *  »       •^  O  18.'it^l,§6,  p.l03 

ment,  be  the  second  of  either  party  in  such  duel  as  is  men- 1847-8,522, p. 97 

'^        *^  Code  of  1849, 

tioned  in  the  preceding  section,  and  be  present  as  such  when  §20,  p.  725 
such  mortal  wound  is  inflicted,  he  shall  be  deemed  an  acces-  §  20,  p.  780 

-_,„  ,.,  ,  ..  .         Code  of  1873, 

sory  before  the  fact,  to  the  crime  of  murder  in  this  btate.f      §22, p.  1191 

23.  An  ofl^ender  under  either  of  the  two  preceding  sections  1847-8,  §§  21-24, 
may  be  propecuted  in  the  county  or  corporation  in  which  the  coiieof  I849, 

J        .  J  r  ch.  191,  §21,  p. 

death  occurs,  if  it  occur  within  this  state:  and  if  not,  in  any  72.5 
county  or  corporation  in  which  such  offender  may  be  found,  ch.  191.  §  21,  pp. 

Code  of  1873, 

Being  engaged  in  a  duel,  when  death  does  not  occur;   or  for  1191    '      '  ^' 
accepting  or  carrying  a  challenge,  or  advising  a  duel, 

24.  If  any  person  fight  a  duel  with  any  deadly  weapon,  1847-8,$ 25,  p. 98 

till  111.  .1  11    f'ode  of  1849, 

though  no  death  ensue,  or  send  or  deliver  to  another  a  chal-  §22,  p.  725 
longe,  or  message  intended  to  be  a  challenge,  oral  or  written,  §  22,  p.  786 

/»!  Ill  I  ji  II11I  /.I.      Code  of  1873, 

to  fight  a  duel,  though  no  duel  ensue,  he  shall  be  confined  in  §24,  p.  1192 
jail  not  more  than  one  year,  and  be  fined  not  exceeding  one 
thousand  dollars.^ 

25.  And  if  any  person  accept,  or  knowingly,  carry  or  de-  i847-8,§26,p.98 

1-  u      iT    n  A    •  Code  of  1849. 

liver  any  such  challenge  or  message,  or  advise,  encourage,  or  §  2.j,  p.  720 
promote  such  duel,  he  shall  be  confined  in  jail  not  more  than  §2;),  p. 786 

^  '  '^  Code  of  1873, 

six  months  and  fined  not  exceeding  five  hundred  dol]ar8.§       S2.~>,  p.  1192 

When  party  leaves  the  state  to  evade  the  law,  and  engages  in  a 

duel, 

26.  If  any  person,  resident  in  this  state,  leave  the  same  1847-8, §  27, p. 98 

/         .1.  r      1     J-         *u  •   •  U         •  *    •        .Code  of  1849, 

for  the  purpose  of  eluding  the  provisions  herein  contained  §24,  p.  726 
respecting  dueling,  or  challenges  to  fight,  and  without  the§2i,  p.  786 

r            ^                  &^                           &                   &      »  Code  of  1873, 
§  26,  p.  1192 

*  9  Leigh,  603;  12  Id.,  466;  6  Gratt.,  534;  28  Id.,  130. 

t  Const.  Vo.,  Art.  III.  §§  1,  3;  Code  1873,  0. 11,  pp.  173-4. 

X  2  Vo.  Cm.,  616 ;  9  Leigh,  603 ;  12  Id.,  466 ;  6  Gratt,  534 ;  23  Id.,  913 ;  28  Id.,  130 ;  ■Const. 
Va.,  Art.  Ill,  §§  1,  3. 

§  6  Leigh,  613 ;  24  Gratt.,  624;  28  Id.,  130 ;  Const.  Va.,  Art.  Ill,  §§  I,  3. 
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10  OFFENCES  AGAINST  THE   PERSON.  [Ch. 

state  engage  in  a  duel  (though  do  death  ensae),  or  challenge 
another,  or  send  or  deliver  a  message  intended  to  be  a  chal- 
lenge to  fight  such  duel,  or  accept,  or  knowingly  cany  or 
deliver  any.  such  challenge  or  message,  or  be  present  at  the 
fighting  of  such  duel  with  deadly  weapons,  as  an  aid,  second, 
or  surgeon,  or  advise,  encourage,  or  promote  such  duel,  he 
shall  be  deemed  as  guilty,  and  subject  to  the  like  punishment 
as  if  the  offence  bad  been  committed  in  this  state."*" 

Plea  of  former  conviction  or  acquittal, 

1847-8,  oh.  3, 1  27.  Any  person  indicted  in  this  state  under  the  tweniy- 

cotki'of  1H49,  first,  twenty-second,  twenty-third,  or  twenty-sixth  sections 

726     '      '  '  of  this  chapter,  may  plead  his  conviction  or  acquittal  of  the 

ch.  191,  s '25,  p.  same  offence  in  another  state,  in  bar  of  such  indictment.t 

786 

Code  of  1873, 

?iV ^' '  '"*  ^'   For  posting  or  upbraiding  another  for  not  being  engaged  in  a 

duel. 


1847-6, ch. 3, §29      28.  If  any  person  post  another,  or,  in  writing  or  in  print, 
§26,  p.  72(i    '     use  any  reproachful  or  contemptuous  language  to  or  con- 

Code  of  18tK),  ,"         '^,  -  /.i.  ji/»  .  J- 

5  2f.,  p.  7wi         cerning  another,  for  not  fighting  a  duel,  or  for  not  sending 
9  28,  p.  1192  '     or  accepting  a  challenge,  he  Bhall  be  confined  in  jail  not 

more  than  six  months*,  or  fined  not  exceeding  one  hundred 

dollars. 

Duty  of  a  justice  having  cause  to  suspect  a  duel  is  about  to  be 

fought. 

1  R. c, § 5, p. 684      29.  If  any  justice  or  judge  have  good  cause  to  suspect 

1830-31,c.  37,§5     ,  .         .  i  j    •  j        i     • 

1847-8, 1  :jf),  p.  98  that  any  persons  are  about  to  be  engaged  m  a  duel,  he  may 
ch.  191,  §  27,' p.    issue  his  warrant  to  bring  them  before  him,  and  if  he  think 

720 

Code  of  i8G(>,     proper  to  take  from  them  a  recognizance  to  keep  the  peace,  he 
786     '      '  '    shall  insert  therein  a  condition  that  they  will  not,  durinfr  the 

Code  of  1873,  j    .  j       i 

ch.  187,  §  29,  p.   time  for  which  they  may  be  bound,  be  concerned  in  a  duel, 
directly  or  indirectly. J 

Punishment  for  prize-fighters,  aiders  and  abettors. 

1869-70,  ch.  376,      3D.  Bvcry  person  who»  by  previous  engagement  or  arrange- 

Code  of  1873,     ment,  meets  another  person  and  engages  in  a  fight,  commonly 

1192-3*      '      known  as  a  prize-fight,  shall,  at  the  discretion  of  the  jury, 

be  punished  by  confinement  in  the  penitentiary  not  exceed- 


•  2  Va.  Caa.,  172.  f  23  Gratt.,  915, 960.  J  1  Va.  Gas.,  270. 
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ing  five  years,  or  by  fine  not  exceeding  one  thousand  dollars, 
or  both. 

31.  Whoever  is  present  at  such  fight  as  an  aid,  second,  or  id.,  §  si,  p.  1103 
surgeon,  or  advises,  encourages,  or  promotes  such  fight,  shall, 

at  the  discretion  of  the  jury,  be  punished  by  confinement  in 
the  penitentiary  not  exceeding  three  years,  or  by  fine  not 
exceeding  five  hundred  dollars,  or  both. 

Fighting  of  animals  in  Alexandria  punished. 

32.  Any  and  all  persons  who  may,  within  the  limits  of  isri-z,  ch.  371, 
Alexandria  county,  engage  in  the  fighting  of  dogs,  cocks,  or  code  of  1873, 
other  animals,  for  prize   or  diversion,  shall,  on  conviction  1193 
thereof,  be  adjudged  guilty  of  a  misdemeanor,  and  fined  not 

less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars,  for  each  and  every  offence;  said  fines  to  be  paid  to 
the  literary  fund. 


CHAPTER  III. 


OF   OFFENCES   AGAINST   PROPERTY. 


See. 

1.  Burning  of  dwelling-house,  Jail,  or 

prison. 

2.  Wnat  not  deemed  a  dwelling-house. 

3.  Burning  of  certain  other  houses. 

4.  Burning  of  piles  of  wood  or  stacks  of 

hay,  &Q. 

5.  Burning  any  house  not  previously 

mentioned. 

6.  Burning  a   bridge,  dam,  ftc,  or  a 

vessel. 

7.  Unlawful  and  malicious  setting  fire 

to  fencen. 

8.  Carele!>sly  setting  Are  to  woods,  Ac. 

9.  Willfully  burning  property  with  in- 

tent to  defraud  owner  or  insurer. 

10.  Burglarv;  entering  dwelling-house 

in  night  time,  with  intent  to  com- 
mit robbery,  deemed  burglary. 

11.  Entering   ofnce,  shop,  store-house, 

ship,  or  other  property,  for  pur- 
pose of  committing  rape  or  rob- 
oery;  how  punished. 

12.  As  to  same  act  with  intent  to  commit 

larceny  or  any  felony. 

13.  Grand  and  petit  larceny,  how  pun- 

ished ;  larceny  of  a  horse,  mule,  or 
ass. 

14.  Larceny  of  bank-notes,  books,  pa- 

pers, Ac. 


See. 

16.    How  value  ascertained. 

16.  Larceny  mav  be  of  things  fixed  to 

the  freehold. 

17.  Taking  or  secreting  of  a  child. 

18.  Receiving    stolen   goods,   knowing 

them  to  be  stolen ;  when  and  how 
prosecuted. 

19.  Embezzlement. 

20.  Fraudulent  conversions  of  money. 

21.  Fraudulent    failure    to    pay    over 

money. 

22.  Accused  allowed  to  testify  in  his  own 

behalf. 

23.  Fraudulent  entries  in  accounts  by 

officers  and  clerks. 

24.  Destroving  or  concealing  a  will. 

25.  Obtaining  money,  Ac,  by  false  pre- 

tenses. 

26.  Willfully  destroying  a  vessel. 

27.  Poisoning  horses,  Ac,  of  another,  or 

his  own,  with   intent  to  defhtud 
Insurer. 

28.  Injuring  canal,  railroad,  Ac. 

29.  Unlawfully,  without  fol on v,  injuring 

any  property  or  removing  monu- 
ments, comer  trees,  Ac. 

30.  Offences   against   public  buildings, 

grounds,  and  other  property. 

31.  Imury  to  trees  and  shrubbery. 


Burning  dwelling-house,  jail,  or  prison. 


1.  If  any  person,  in  the  night,  maliciously  burn  the  dwell-  iR.c.,§i,p.  mt 
in^-house  of  another,  or  any  boat  or  vessel  or  river  craft,  in  as      '®  •    'P* 

1847-8   S  4    n   00 

which  persons  usually  dwell  or  lodge,  or  Any  jail  or  prison. 
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Code  of  1849,  or  maliciously  set  fire  to  any  tbiog,  by  the  burning  whereof 
727.         '       such  dwolline^-bouse,  boat,  vessel,  or  river  craft,  jail  or  priaon. 

Code  of  1860,  &  J  »  >  >  J  r 

ch.  192,11, p.  shall  be  burnt  in  the  night,  he  shall  be  punished  with  death; 
Code  of  1873,     but  if  the  jury  find   that  at  the  time  of  committing  the 

en.  188|  S  If  P-  f„ 

1195-4  offence  there  was  no   person  in  the  dwelling-house,   boat, 

vessel,  or  river  craft,  jail  or  prison,  the  offender  shall  be  con- 
fined in  the  penitentiary  not  less  than  five,  nor  more  than 
ten  years.  And  any  such  burning  in  the  day  time  shall  be 
punished  by  confinement  in  the  penitentiary  not  less  than 
three,  nor  more  than  ten  yearp.* 

What  not  deemed  a  dwelling-house, 

1847-8, 1  3,  p.  99  2.  No  out-housc,  uot  adjoining  a  dwelling-house,  nor  under 
ch.  i92,§3  '  the  same  roof,  (although  within  the  curtilage  thereof,)  shall 
ch.  192,  §3  '  be  deemed  parcel  of  such  dwelling-house,  within  the  meao- 
ch.  i88,§3  '  ing  of  this  chapter,  unless  some  person  usually  lodge  thereiu 
at  night.f 

Burning  of  certain  other  houses,  or  piles  of  wood,  or  stacks  of 

wheat,  dhc. 

1  R.  c,  ch.  160,  3.  If  any  person  maliciously  burn  any  meeting-house, 
184758,' §§  4, 5,  court-house,  town-house,  college,  academy,  school-house,  or 
8ode  of  1849,     other  building  erected  for  public  use  (except  a  jail  or  prison), 

ch.  192,  §  4,  p.  1        1  •         1  1  1  r  • 

727  or  any  bankinfi^-bouse,  warehouse,  storehouse,  manufactory. 

Code  of  I860,  ..,       r  ?  n  ... 

ch.  i92,§4,  p.  or  mill  of  another  person,  not  usually  occupied  by  persons 
Code  of  1873,     lodging  therein  at  night,  or  if  he  maliciously  set  fire  to  any 

1193  '     '  '     thing,  by  the  burning  whereof  any  building  mentioned  in 

this  section  shall  be  burnt,  he  shall  be  confined  in  the  peni- 
tentiary, when  such  building,  with  the  property  therein,  is 
of  the  value  of  one  thousand  dollars,  not  less  than  three  nor 
more  than  ten  years;  and  when  it  is  of  less  value,  not  less 
than  three  nor  more  than  five  years. 
1 R. c, c.  160, § 3  4.  If  any  person  maliciously  burn  any  pile  or  parcel  of 
Code  of  1849,     wood,  boards,  or  other  lumber,  or  any  barn,  stable,  corn- 

ch.  192, 5  6,  p.       -  -  ,  1         /»        1  I  .  / 

727  house,  tobacco-houee,  stack  of  wheat,  or  other  icrain,  or  of 

Code  of  1860,        ,     ,  ,  ,  ,  ,  , 

ch.  192,  §4,  p.  fodder,  straw,  or  hay,  or  any  other  personal  property,  he 
1872,  ch. 324,  p.  shall,  if  tho  thing  burnt,  with  the  property  therein,  be  of  the 
Code  of  1873,     valuc  of  One  hundred  dollars,  be  confined  in  the  penitentiary 

ch.  188,  §6,  p.  ,  .  .  ,  ,.«..- 

1194  not  less  than  three  nor  more  than  ten  years;  and  if  it  be  ol 


*  1  Vict.,  c.  89 ;  7  and  8  Id.,  c.  62 ;  9  and  10  Id.,  c.  25 ;  4  Call,  109 ;  4  Leigh,  683 ;  5 
Oratt.,  664 ;  7  Id.,  619 ;  13  Id.,  763 ;  26  Id.,  943 ;  27  Id.,  954;  postM,  §  16,  e.  V. 
1 13  Gratt.,  763 ,  26  Id.,  913. 
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less  value,  he  shall  be  so  confiDed  not  less  than  two  nor  more 
than  five  years.* 

Burning  any  house  not  previously  mentioned. 

5.  If  a  person  maliciously  burn  any  building,  the  burning  i  r.  c,  ch.  leo, 
whereof  is  not  punishable  under  any  other  section  of  this  i»47-8!  s'?,  p.  90 

^  "^  Code  of  1849, 

chapter,  he  shall,  if  the  building,  with  property  therein,  be  ch.i92,§6,  p. 
of  the  value  of  one  hundred  dollars  or  more,  be  confined  in  codeof  iseo, 

ch.  192,  5  «,  p. 

the  penitentiary  not  loss  than   three  nor  more   than   ten  tss 

'^  ^  Code  of  1873, 

years;  and  if  it  be  of  less  value,  be  so  confined  not  less  than  ch.  i88,§6,p. 
two  nor  more  than  five  years;  or,  in  the  discretion  of  the 
jury,  shall  be  punished  with  stripes,  and  be  fined  not  exceed- 
ing five  hundred  dollars.f 

Burning  a  bridge,  dam,  dec,  or  a  vessel, 

6.  If  a  person  maliciously  burn  any  bridge,  lock,  dam,  or  182&-7,  ch.  3o,  s 
any  ship,  boat,  vessel,  or  river  craft,  of  the  value  of  one  hun- 1842-^,  ch.  95,  p. 
dred  dollars  or  more,  he  shall  be  confined  in  the  penitentiary  i847-8,$8,p.ioo 

,  ,  ,  ,  ,  .r     .  1        Code  of  1849, 

not  less  than  three  nor  more  than  ten  years:  and  11  the  value  ch.  i92,§7,p. 

728 

be  less  than  one  hundred  dollars,  he  shall  be  punished  with  codoof  i860, 
stripes,  and  fined  not  ezceedine:  two  hundred  dollars.  788     *'  ' 

'^  °  Code  of  1873, 

ch.  188,  §  7,  pp. 

Setting  fire  to  fences,  dtc,,  capable  of  spreading  fire.  ^^^*^ 

,  1834-6,  ch.  66,  p. 

46 

7.  If  any  person  unlawfully  and  maliciously  set  fire  to  any  1847-8,  j9,p.ioo 
woods,  fence,  grass,  straw,  or  other  thing  capable  of  spread-  ch.  ?92,§8,p. 

728 

ing  fire  on  lands,  he  shall  be  fined  not  exceeding  one  hundred  code  of  i860, 
dollars,  and  shall  be  punished  with  stripes.  J  788  ®^''®*p* 

8.  If  any  person  carelessly,  negligently,  or  intentionally  ch.f88,§  8,  p. 
set  any  woods  or  marshes  on  fire,  or  sot  fire  to  any  stubble, 

brush,  straw,  or  inflammable  substance,  capable  of  spreading  p.  313'         ' 
fire  on  lands,  whereby  damage  is  done  to  the  property  of  100    '      '**' 
another,   he  shall,  besides  being  liable  in  damages  to  the  ch.  192,  §  9,  p. 
party  so  injured,  be  deemed  guilty  of  a  misdemeanor,  and  code  of  i860, 

ch  192.  S  9  p 

be  fined  not  less  than  ten  nor  more  than  one  hundred  dol-  788 

,  Code  of  1873, 

lars.  ch.  188,  %  9,  p. 

1196 
1874,  ch.  67 

Willfully  burning  property  with  intent  to  injure  an  insurer. 

9.  If  a  person  willfully  burn  any  building,  or  any  goods  or 
chattels,  which  shall  be  at  the  time  insured  against  loss  or 

*  8  Oratt.,  624;  26  Id.,  943;  Wolf  V9.  GoxnmonweAUh,  to  be  reported  in  29  GraU. 
1 4  Leigh,  683 ;  8  Gratt.,  624.  %  0  Leigh,  671. 
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damage  hy  fire,  with  intent  to  injure  the  insurer,  whether 
such  person  be  the  owner  of  the  property  or  not,  he  shall 
be  confined  in  the  penitentiary  not  less  than  two  nor  mor« 
than  ten  years. 

Of  burglary;  entering  dwelling-house  in  night  time,  with  intent 

to  commit  robbery,  deemed  burglary, 

1  R. c.jch. m,  10.  Any  person  who  shall  be  guilty  of  burglary,  shall  be 
1819-20,  ch.  20,  punished  with  death,  or,  in  the  discretion  of  the  jury,  by 
1847-8,  $  12,  p.  confinement  in  the  penitentiary  for  a  period  not  less  than 
Code  of  1849,  five  nor  more  than  eighteen  years.  If  a  person  break  and 
728     '      '  enter  the  dwellinsr.house  of  another  in  the  nifi^ht  time,  with 

Code  of  Ifm,  °  ° 

ch.  192,  $  11,  p.  intent  to  commit  larceny,  he  shall  be  deemed  guilty  of  bar- 
Code  of  1875,     glary,  though  the  thing  stolen,  or  intended  to  be  stolen,  be 

ch.  188,  51 1,  p.  Ill  rn 

1195  of  less  value  than  twenty  dollars.    If  any  person  have  in 

his  possession  any  tools,  implements,  or  other  outfit  known 
as  burglars'  tools,  implements,  or  outfit,  with  intent  to  com- 
mit burglary,  robbery,  or  larceny,  he  shall  be  deemed  guilty 
of  a  felony,  and  on  conviction  thereof,  shall  be  punished  by 
confinement  in  the  penitentiary  not  less  than  five  nor  more 
than  ten  years.  The  possession  of  such  burglarious  tools, 
implements,  or  outfit,  shall  be  prima  facie  evidence  of  an 
intent  to  commit  burglary,  robbery,  or  larceny.* 

Entering  office,  shop,  storehouse,  ship,  or  other  property,  for  pur- 
pose of  committing  murder,  rape,  or  robbery;  how  punished, 

1 R.  c,  §  7,  p.         11.  If  a  person  shall,  in  the  night,  enter  without  breaking. 

2  R.  c,  ch.  219,  or  shall,  in  the  day  time,  break  and  enter  a  dwelling-house, 
Code  of  1849,  Or  au  out-housc  adjoining  thereto  and  occupied  therewith,  or 
728-0  '      '      shall,  in  the  msht  time,  enter  without  breakinsc,  or  break 

1857-8,  ch.  62,  p.  '  -^u  •       *U     \l         *•  •     U^   *•  ia 

40  and  enter,  either  in  the  day  time  or  night  time,  any  office, 

ch.  192,  §  12,  pp.  shop,  storehouse,  warehouse,  banking-house,  or  other  house, 
Code  of  1873,     Or  any  ship  or  vessel,  or  river  craft,  within  the  jurisdiction 

ch.  188,  §  12,  p.         -  ,   ,      .  .  , 

1195  of  any  county,  with  intent  to  commit  murder,  rape,  or  rob- 

bery, he  shall  be  confined  in  the  penitentiary  not  less  than 
three  nor  more  than  ten  years. 

As  to  sam£  act,  done  with  intent  to  commit  larceny  or  any  felony, 

1 R.  c,  §  7,  p.  12.  If  a  person  do  any  of  the  acts  mentioned  in  the  pre- 
1847-8,  §4, p.  101  ceding  section,  with  intent  to  commit  larceny,  or  any  felony 

*  4  Leigh,  662,  660{  U  Gratt.,  643;  17  Id.,  570,  676;  25  Id.,  9P8 ;  28  Id.,  969. 
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other  than  murder,  rape,  or  robbery,  he  shall  be  confined  in  cod©  of  i84e, 

,  ,  ch.  192,  §  13,  p. 

the  penitentiary  not  less  than  two  nor  more  than  ten  years,  729 

or,  at  the  discretion  of  the  jury,  may  be  panished  with  ch.  192,  §  13,  p. 

stripes.*  code  of  1873, 

^  ch.  188,  §  13,  p. 

1195 

Grand  and  petit  larceny;  how  punished;   larceny  of  a  horse^ 

mule,  or  ass, 

13.  If  any  person  steal  from  the  person  of  another,  money  iR.c.,p.573,§5 
or  other  things,  of  the  value  of  five  dollars  or  more,  he  shall  m 
guilty  of  grand  larceny,  and  be  confined  in  the  penitentiary  182W,  c.  45,  p. 
for  a  period  not  less  than  five  nor  more  than  ten  years.     II 1847-8,  §§i6,  le, 
any  person  commit  simple  larceny,  not  from  the  person  of  code  of  1849, 

r  r  ,  ,       ,  ,       ,  ,      1,     .A      1  '^        ...       ch.  192,514,  p. 

another,  of  ficoods  and  chattels,  he  shall,  if  they  are  of  the  729 

value  of  fifty  dollars  or  more,  be  deemed  guilty  of  grand  ch.  192,  §  u,  p. 

larceny,  and  be  confined  in  the  penitentiary  not  less  than  i866,ch.23,p.89 

.  ,    .        ,  1  r    ,  ,         1866-7,  ch.  283, 

three  nor  more  than  ten  years:  and  if  they  be  of  less  value  p.  7<>9 

•^  '  '^  Code  of  1873, 

than  five  dollars  in  the  first  case,  or  fifty  dollars  in  the  last,  ch.  188, 5 14,  p. 

'  •'  '  1196 

he  shall  be  deemed  guilty  of  petit  iarceny,  and  shall  be  pun- 
ished with  stripes.  But  any  person  who  shall  be  guilty  of 
the  larceny  of  a  horse,  mule,  or  ass,  shall  be  punished  by 
confinement  in  the  penitentiary  for  a  period  of  not  less  than 
three  nor  more  than  eighteen  yearsif 

Larceny  of  bank  notes,  hooks,  papers,  dhc;  how  value  ascertained. 

14.  If  any  person  steal  any  bank  note,  check,  or  other  1  r.  c,  §  8,  p. 
writing  or  paper  of   value,  whether  the  same  reprosen ts  1842-3,  oh.  85,  § 
money,  and  passes  as  currency,  or  otherwise,  or  any  book  of  1847-8,  §  17,  p. 
accounts,  for  or  concerning  money  or  goods  due  or  to  be  code  of  1849, 
delivered,  he  shall  be  deemed  guilty  of  larceny  thereof,  and  729     '      '  ^' 
receive  the  same  punishment,  according  to  the  value  of  the  ch.  192,  §  15,  p. 

789 

thing  stolen,  prescribed  for  the  punishment  of  the  larceny  i864-^,  oh.  10,  p. 
of  goods  and  chattels.     The  provisions  of  this  section  shall  code  of  1873, 
be  construed  to  embrace  all  bank  notes,  and  papers  of  value  1196    '      '^' 
representing  money  and  passing  as  currency,  whether  the 
same  be  the  issue  of  this  state  or  of  any  other  state,  or  of 
the  United  States,  or  of  any  corporation,  and  shall  include 
all  other  papers  of  value,  of  whatever  description .| 

*  13  Gratt,  767 ;  16  Id.,  630 ;  21  Id.,  846 ;  26  Id.,  908 ;  28  Id.,  960. 

t  2  Va.  Cas.,  4,  135,  228,  260;  6  Rand.,  667;  7  Leigh,  753;  8  Id.,  743;  4  Oratt.,  626; 
13  Id.,  767 ;  14  Id..  636 ;  20  Id.,  716;  21  Id.,  912 ;  23  Id.,  941 ;  24  Id.,  666, 663,  618 ;  26  Id., 
908,  943,  966 ;  27  Id.,  997 ;  28  Id.,  942,  969. 

t2  Va.  Caa.,  128,  133,  164,  228,  342;  2  Leigh,  702;  18  Gratt,767;  14  Id.,  636;  17  Id., 
663 ;  20  Id.,  721 ;  23  Id.,  949 ;  24  Id.,  666 ;  912. 
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1847-s,  cb.  101,  s  15.  In  the  prosecution  ander  the  preceding  section,  the 
Code  of  1849,     moncj  duc  on  or  secured  by  the  writing,  paper,  or  book. 

cn>  192,  $  15 

Code  of  1860,     and  remaining  unsatisfied,  or  which  in  any  event  might  be 

ch.  19'A  $  1ft  „  ,      .  .  .  ..     , 

Code  of  1873,     collected  thereon,  or  the  value  of  the  property  or  money 

eh.  188,  S  U  r      I        J 

affected  thereby,  shall  be  deemed  to  be  the  value  of  the  arti- 
cle stolen. 

Larceny  may  be  of  things  fixed  to  the  freehold, 
1847-8,  ch.  101,  $      16.  Things  which  savor  of  the  reality,  and  are  at  the  time 

19 

Code  of  1849,  they  are  taken,  part  of  the  freehold,  whether  they  be  of  the 
729  '^    substance  or  produce  thereof,  or  affixed  thereto,  shall  be 

ch.  192,  s  17,  p.  deemed  goods  and  chattels,  of  which  larceny  may  be  com- 
Code  of  1873,    "mittcd,  although  there  be  no  interval  between  the  severing 

ch.  188,  §  17,  p.  J   .     ,  . 

1196  and  taking  away. 

Taking  or  secreting  a  child. 

1861,  p.  37  17.  If  any  person,  other  than  the  father  or  mother  of  a 

ch.  192,  S 18,  p.   child,  illegally  seize,  take|  or  secrete  a  child  from  the  person 
Code  of  1873,     having  lawful  charge  of  such  child,  he  shall  be  confined  in 
1196-7       '^^'  the  penitentiary  not  less  than  two  nor  more  than  five  years, 
or,  at  the  discretion  of  the  jury,  in  the  common  jail  not 
exceeding  one  year,  and  be  fined  not  exceeding  one  thou- 
sand dollars. 

Receiving  stolen  goods  deemed  larceny;  when  and  how  prosecuted, 

1  R.  G.,§§2,3,p. 

676;  §9,  p.  589        18.  If  auy  pcrsou  buy  or  receive  from  another  person,  or 

i^p  22*'      '  aid  in  concealing  any  stolen  goods  or  other  thing,  knowing 

M>.'V8  the  same  to  have  been  stolen,  he  shall  be  deemed  guilty  of 

c^d    f  184  larceny  thereof,  and  may  be  proceeded  against,  although  the 

ch.  192,  §  19,  p.  principal  offender  be  not  convicted.| 

Code  of  1860, 

789  ^^^  *  ^'  ^'  Embezzlement^  fraudulent  conversions  of  money ^  fraudulent  fail- 
oh!^i88,Vi9%  ^^^  ^^  'P^y  ^^^  money y  dhc,  deemed  larceny. 

1197 

1820,  ch.  20, 6  2  19.  If  any  person  shall,  wrongfully  and  fraudulently,  use, 
13  •  '  •  dispose  of,  conceal,  or  embezzle  any  money,  bill,  note,  check, 
86  *  '  '  order,  draft,  bond,  receipt,  bill  of  lading,  or  any  other  pro- 
102  '  '  '  perty  which  he  shall  have  received  for  another,  or  for  his 
ch.  188,  §  20,  p.  employer,  principal,  or  bailor,  or  by  virtue  of  his  office,  trust, 
1874,  ch.  69        or  employment,  or  which  shall  have  been  entrusted  or  deliv- 

*  For  construction  of  this  act,  see  10  Leigh,  686. 

t  2  Va.  Cas.  141 ;  10  Leigh,  729 ;  9  Oratt.,  734 ;  14  Id.,  636 ;  21  Id.,  846,  868,  864. 
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ered  to  him  by  another,  or  by  any  court,  corporation,  or 
company,  ho  shall  be  deemed  guilty  of  larceny  thereof.* 

20.  If  any  person  store  or  ship  goods,  wares,  mercbandipe,  2  r.  c,  ch.  248, 
grain,  flour,  or  otber  produce  or  commodity,  in  his  own  name,  i847-8,§28,p.i02: 
being  in  the  possession  tbereof  for  or  on  account  of  another,  ch.  i88,§2i,p. 
and  sell,  negotiate,  pledge,  or  hypothecate  the  same,  or  any  1874,  ch.  59 
part  thereof,  or  the  receipt  or  bill  of  lading  received  there- 
for, and  fraudulently  fail  to  account  for  or  pay  over  to  his 
principal,  or   the  owner  of   the  property,    the   amount  so 
received  on  such  sale,  negotiation,  pledge,  or  hypothecation, 

he  shall  be  deemed  guilty  of  larceny  thereof.f 

21.  If  any  person  shall  obtain  from  another  an  advance  of  1874,  ch.  59 
money,  merchandise,  or   other  thing,  upon   a  promise,  in 
writing,  that  he  will  send  or  deliver  to  such  other  person, 

his  crop,  or  other  property,  and  shall,  fraudulently,  fail  or 
refuse  to  perform  such  promise,  he  shall  be  deemed  guilty  of 
the  larceny  of  such  money,  merchandise,  or  other  thing. 

22.  Any  person  prosecuted  under  the  three  preceding  sec- 1874,  ch.69 
tions  shall  be  allowed  to  testify  in  his  own  behalf. 

Fraudulent  entries  in  accounts  by  officers  and  clerks. 

23.  If  any  officer  or  clerk  of  any  bank  or  joint  stock  com-  i84o-i,  ch.  77,  § 
pany,  make,  alter,  or  omit  to  make  any  entry  in  any  account  dod'e  of  1849, 

X,      V'  V    u      1,    ^     u  u  '.u    •    /    *    •  eh.  192,  §  22,  p. 

kept  in  such  bank,  or  by  such  company,  with  intent,  in  so  730 
doing,  to  conceal  the  trae  state  of  such  account,  or  to  de  ch.  192,  §  22,  p. 

790 

fraud  the  said  bank  or  company,  or  to  enable  or  assist  any  code  of  1873, 

u*    •  *  u-    u     u  *         *•*!    A  T^  Oh.  192,  §  22,  p. 

person  to  obtain  mouey  to  which  he  was  not  entitled,  such  1197 
oflScer  or  clerk  shall  be  confined  in  the  penitentiary  not  less 
than  two  nor  more  than  ten  year8.| 

Destroying  or  concealing  a  will. 

24.  If  a  person  fraudulently  destroy  or  conceal  any  will  or  1  R.c.,86,p.68o 
codicil,  with  intent  to  prevent  the  probate  tbereof,  he  shall  Godeofi849,'ch. 

1.  o        J    .       ..  \l         •  1  .L  192,  J  29,  p.  731 

be  confined  in  the  penitenMary  not  less  than  two  nor  more  code  of  iSao,  ch. 

^.  n  192,248,p.79« 

than  five  years.  code  of  ma,  ch. 

•'  188,  J  23,  p.  1197 

Obtaining  money^  cfec.,  by  false  pretences. 

25.  If  a  person  obtain,  by  any  false  pretence  or  token,  from  1  r.  c,  ch.  i63, 
any  person,  with  intent  to  defraud,  money  or  other  property  f844-6,  oh.  71,  p. 

*  6  Rand.,  204 ;  17  Gratt.,  230 ;  24  Id.,  81.  t  *  Qratt,  632. 

1 2  Va.  Oas„  396;  8  Leigh,  743;  8  Gratt.,  661. 
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i847-««  §  30.  p.    which  may  be  the  sabject  of  larceny,  he  shall  be   deemed 

Code  of  1849,     ^ilty  of  the  larceny  thereof;  or  if  he  obtain,  by  any  false 

7»i  '  pretence  or  token,  with  such  intent,  the  siirnature  of  any 

Code  of  iww,     '^  ..',,,  ,.  .  r         ,,   . 

oh.  i»'A  { 49,  p.    person  to  a  writing,  the  false  making  whereof  would  be  for- 

Code  of  1873,     gcry,  he  shall  be  confined  in  the  penitentiary  not  less  than 

<jh.  188,  §  24,  pp.  1  y»  •  1  >  ^      • 

im-8  two  nor  more  than  five  years;  or,  at  the  discretion  of  the 

jury,  be  punished  with  stripes,  and  be  fined  not  exceeding 
five  hundred  dollars.* 

Willfully  destroying  a  vessel. 

^  K.(^,Dp.i:t:)-4  26.  If  a  person  willfully  cast  away,  or  otherwise  destroy  a 
103  '^'    nhip  or  vessel  within  any  county,  with  intent  to  injure  or 

192, 1 31      *^  '  defraud  any  owner  thereof,  or  of  any  property  on  board  the 

Code  of  I860,  ch.  ,  ^  ^i         l-  i 

192. 2 &0  s»ame,  or  any  insurer  of  the  ship,  vessel,  or  property,  or  any 

188, 1 2A    "^    part  thereof,  he  shall  be  confined  in  the  penitentiary  not  less 
than  three  nor  more  than  ten  years.f 

Poisoning  horses,  d:c. 

1847-8,  s  32,  p.         27.  If  a  person  maliciously  administer  poison  to,  or  expose 

Code  of  1840,  it  with  intent  that  it  should  be  taken  by  any  horse,  cattle, 

TI2     '   '  '  ^'  or  other  beast  of  any  person,  or  if  he  poison  bis  own  horse, 

ch.  f92.  s  (^1,  p.  cattle,  or  other  beast  for  the  purpose  of   defrauding  any 

Code  of  1873,  iusurcr  thereof,  he  shall  be  confined  in  the  penitentiary  not 

1198    '      '  ^'  less  than  two  nor  more  than  ten  years ;  or,  at  the  discretion 
of  the  jury,  may  be  punished  with  stripes. 

Injuring  canal,  railroad,  dec. 

i85»-7,  ch.  30  28.  If  a  person  maliciously  obstruct,  remove,  or  injure  any 
1835-7,' ch*.  118,  part  of  a  canal  or  railroad,  or  any  bridge  or  fixture  thereof, 
1842^1,  ch.  95,  or  obstruct  any  machinery,  work,  or  engine  thereof,  whereby 
133  '^  '  '  the  life  of  any  traveler  on  such  canal  or  road  is  put  in  peril, 
i93,|33  ''  '  he  shall  be  confined  in  tlie  penitentiary  not  less  than  ^ve  nor 
192. gsa      '^  *'  more  than  eighteen  years;  and  in  the  event  of  the  death  of 

Coaeofl87:(,  ch.  ^,  ,,  ia»^  i_i»» 

188. 2  2G  any  traveler  or  other  person,  resulting  from  such  malicious 

obstructing,  removing,  or  injuring,  the  person  so  offending 
shall  be  deemed  guilty  of  murder  in  the  first  degree. 


•  1  Va.  Cae.,  14«,  160 ;  2  Id.,  65,  67 ;  20  Gratt.,  716 ;  24  Id.,  663 ;  26  Id.,  965 ;  28  Id.,  912. 
t  See  1  Vict.,  o.  89,  H  ^  ^  ^^  ^nd  act  of  congress  of  1801,  In  2  Story's  Laws  U.  S^  p. 
940,  c.  40. 
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Unlawfully y  without  felony,  injuring  any  property,  or  removing 

monument  or  corner  trees,  dhc, 

29.  If  a  person,  anlawfally,  bat  not  felonionsly,  take  and  i822-3,ch.2i 

,      .  J    ^  .    .  '^         ^  .  183&-«,  ch.  72 

carry  away,  or  destroy,  deface,  or  injure  any  property,  real  isae-?,  ch.  iis 
or  personal,  not  liis  own,  or  break  down,  destroy,  deface,  i846U,c£.' 91 
injure,  or  remove  any  monument  erected  for  the  purpose  of  i847-8| p.  io8    . 
designatinir  the  boundaries  of  any  town,  tract  or  lot  of  land,  192,234 

.  .      1    r  ,     .  .  ,     ,,    1^        ,  '  Code  of  I860,  oh. 

or  any  tree  marked  for  that  purpose,  be  shall  be  deemed  192.253 
guilty  of  a  misdemeanor,  and  fined  not  less  than  five  dollars  iss,  §28 
nor  more  than  five  hundred  dollars.* 

Offences  against  public  buildings,  grounds,  and  other  property; 
•         injury  to  trees  and  shrubbery. 

30.  Every  person  who  shall  willfully  and  maliciously  break  I866-7,  oh.  si,  p. 
any  window  or  door  of  the  capitol,  or  in  any  court-house,  Code  of  1878, 
house  of  public  worship,  college,  school-house,  town-hall,  or 

other  public  building;  or  who  shall  willfully  and  maliciously 
injure  or  deface  the  capitol,  or  any  statuary  in  the  capitol  or 
on  the  capitol  square,  or  in  any  other  public  buildings,  or  on 
any  public  grounds,  or  any  court-house,  house  of  public  wor- 
ship, or  towu-hall,  or  other  building;  or  shall  willfully  and 
maliciously  destroy  or  carry  away  furniture  belonging  to  or 
in  either  of  the  said  buildings,  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  not  exceeding  three 
hundred  dollars;  or  by  imprisonment  in  jail  not  exceeding 
sixty  days;  or  by  such  fine  and  imprisonment  both. 

31.  Every  person  who  shall  cut  down,  pull  up,  girdle,  or  igeo-i,  ch.  8I,  p. 
otherwise  injure  or  destroy  any  tree  growing  in  the  grounds  codeof  1873, 
of  the  capitol,  or  in  the  grounds  of  any  public  square  or  1199  ' 
grounds,  without   the  consent  of  the  governor,  or  of  the 

county  or  corporation  court  in  which  said  groundts  or  square 
is  situated;  or  shall  willfully  and  maliciously  injure  the  fences 
or  herbage  of  the  capitol  grounds,  or  of  any  such  square  or 
grounds,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished by  a  fine  not  exceeding  the  sum  of  three  hundred 
dollars. 

•  3  Leigh,  809;  4  Id.,  675,  686;  8  Id.,  632,  719 ;  11  Id.,  631;  2  Rob.,  791 ;  6  Gratt.,  667; 
17  Id.,  617,  618.    See  pottea,  oh.  VII,  S  l^- 
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CHAPTER  IV. 


OF  FORQERY. 


See. 

1.  ForffiDg  recordfi,  Ao. ;  how  panished. 

2.  Forging,  or  keeping  an  Instrument 

for  forging  a  seal ;  how  paninhed. 

3.  Forgery  of  coin  and  hank  notoa ;  how 

punished. 

4.  Making,  or  haring  in  possession,  any- 

thing  designed   for   forging    any 
writmg ;  how  punished. 


Sec. 

5.  Forging  any  writing  not  before  speci- 

fied ;  now  panished. 

6.  Having    in    possession,    knowinglr, 

forged  coin  or  hank  notes,  or  cell- 
ing or  exchanging  or  deliTeriDK 
them,  to  enable  another  to  otter  or 
employ  them  as  true;  how  pun- 
ished. 


Forging  records,  d&c;  how  punisJied. 

1  R.  c,  ch.  164,       1.  If  a  person  forge  a  pablic  record,  or  certificate,  retam 
i847^'ch.5,§i  or  attestation,  of  a  clerk  of  a  court,  public  regieter,  notary 

p.  104 

Code  of  1840, 

732     '     '  ^'    matter  wherein  such  certificate,  return  or  attestation   may 

Code  of  1860,  ^ 

ch.  103,  §  1,  p. 

797 

Code  of  1873, 

ch.  189,  S  1,  p. 

1190 


public,  judge,  justice,  or  any  public  officer,  in  relation  to  any 


be  received  as  legal  proof,  or  utter,  or  attempt  to  employ  as 
true,  such  forged  record,  certificate,  return  or  attestation, 
knowing  the  same  to  be  forged,  he  shall  be  confined  in  the 
penitentiary  not  less  than  two  nor  more  than  ten  years."^ 


Forging  f  or  keeping  an  instrument  for  forging  a  seal;  how 

punished. 

iR.c.,S2,p.579  2.  If  a  person  forge,  or  keep  or  conceal  any  instrument 
c^deof  1849,* ch.  for  the  purpose  of  forging  the  seal  of  a  court,  or  of  any 
c^eof^is^!  public  office,  or  body  politic  or  corporate  in  this  state,  he 
797     '     *^'     shall  be  confined  in  the  penitentiary  not  less  than  two  nor 

Code  of  1873.  ch.  . 

189, \%v- 1190    more  than  ten  years. 


Forgery  of  coin  and  bank  notes;  how  punished, 

iR.c.,{2i,3,p.  3.  If  a  person  forge  any  coin  current  by  law  or  usage  in 
FkS^,  ch.  68,  p.  this  state,  or  any  note  or  bill  of  a  banking  company,  or 
1838,  ch.109,  p.  fraudulently  make  any  base  coin,  or  a  note  or  bill  purporting 
i847-«,ch.33,j3,  to  bc  the  note  or  bill  of  a  banking  company,  when  such 
S'ode  of  1849,  company  does  not  exist ;  or  utter,  or  attempt  to  employ  as 
732-i^^'  ^  ^'  ^^'  true,  or  sell,  exchange  or  deliver,  or  offer  to  sell,  exchange 
ch.^193,  f^sfp.  or  deliver,  or  receive  on  sale,  exchange  or  delivery,  with 
co^de  of  1873,  intent  to  utter  or  employ,  or  to  have  the  same  uttered  or 
ch.^189,  §  3,  p.     gi^pioyed  as  true,  any  such  false,  forged  or  base  coin,  note 


•  2  Rob.,  836 ;  20  Gratt.,  734,  800;  25  Id.,  866. 
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or  bill,  knowing  it  to  b^  so,  he  shall  be  confined  in  the  peni- 
tentiary not  less  than  two  nor  more  than  ten  years.'*' 

Making  or  Tiaving  in  possession  anything  designed  for  forging 

any  writing;  how  punished. 

4.  If  a  person  engrave,  stamp  or  cast,  or  otherwise  make  iR.  c.,§4,p.578 
or  mend,  any  plate,  block,  press,  or  other  thing,  adapted  and  47 
designed  for  the  forging  and  false  making  any  writing  or  code  of  i849, 
other  thin£r,  the  forging  or  false  makinc:  whereof  is  punish-  733 

®'  ^     ^  °  *^  Code  of  1880,  ch. 

able  by  this  chapter;  or  if  such  person  have  in  possession  193,  h.  p- 7»7 
any  such  plate,  block,  press,  or  other  thing,  with  intent  to  ch.  i89,  s  4<  p- 
use,  or  cause  or  permit  it  to  be  used,  in  forging  or  false- 
making  any  such  writing  or  other  thing,  he  shall  be  confined 
in  the  penitentiary  not  less  than  two  nor  more  than  ten 
years.f 

Forging  any  writing  not  before  specified;  how  punished. 

5.  If  a  person  forge  any  writing,  other  than  such  as  is  1  r.  c,  §§  3, 4,  p. 

679 

mentioned  iir  the  first  and  third  sections  of  this  chapter,  to  i847-<8,S5,p.io4 
the  prejudice  of  another's  right,  or  utter,  or   attempt   to  ch.  193, 5  6,  p. 
employ   as  true,   such    forged    writing,  knowing  it  to   be  code  of  iseo, 
forfi^ed,  he  shall  be  confined  in  the  penitentiary  not  less  than  797     '     *  ' 

^  .,  .  ...  Code  of  1873, 

two  nor  more  than  ten  years.t  ch.  i89,  §  s,  p. 

■**  1200 

Having  in  possession,  knowingly,  forged  coin  or  bank  notes,  or 
selling,  exchanging,  or  delivering  them,  to  enable  another  to 
utter  or  employ  them  as  true;  how  punished. 

6^  If  a  person  have  in  his  possession  forged  bank  notes,  or  i847-8,|6,p.io4 
pieces  of  forged  or  base  coin,  such  as  are  mentioned  in  the  ch.  i93,§6,p. 
third  section  of  this  chapter,  knowing  the  same  to  be  forged  1867-8,  ch.  33,  { 
or  base,  with  the  intent  to  utter  or  employ  the  same  as  true,  cocieof  iseo, 
or  to  sell,  exchange,  or  deliver  them,  so  as  to  enable  any  797     '^  '^* 
other  person  to  utter  or  employ  them  as  true,  he  shall,  if  ch.  m,  $  c,  p. 

1**00 

the  number  of  such  notes  or  pieces  of  coin  in  his  possession 
at  the  same  time,  be  ten  or  more,  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five  years;  and  if  the 
number  be  less  than  ten,  be  punished  as  for  a  misdemeanor.§ 

•  2  Va.  Gas.,  66, 149,  360;  2  Leigh,  760;  6  Id.,  720;  8  Id.,  734;  9  Id.,  627;  10  aratt.,776; 
16  Id.,  630 ;  18  Id.,  933 ;  20  Id.,  800. 

t  Bee  Commonwealth  y.  Scott,  1  Robinson,  696. 

1 1  Va.  Gas.,  109;  2  Id.,  337;  6  Rand.,  701;  2  Leigh,  745,  769;  6  Id.,  708,  72U;  8  Id., 
732 ;  9  Id.,  627 ;  2  Rob,,  837  ;  11  Gratt.,  826-6. 

S  6  Rand.,  686 ;  2  Leigh,  745;  4  Id.,  694 ;  6  Id.,  708 ;  9  Id.,  683 ;  10  Id.,  643,  693 ;  2  Rob., 
386;  7  Qratt,  651 ;  11  Id..  822 ;  13  Id.,  760;  14  Id.,  687. 
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OF  OFFENCES  AGAINST   PUBLIC   JUSTICE. 


See, 
1. 
2. 

3. 
4. 

5. 
6. 


7. 
8. 


9 
10 


:| 


n. 

12. 
13. 

14. 


Of  perjury. 

Puninhment  for  committing  or  pro- 
curing it. 

Incapacity  to  hold  office. 

BriboH  to  officers  for  vote,  opinion, 
Sec;  how  panivshed. 

Acceptance  ol  bribcH  by  offlceri*. 

Lobbying  with  general  assembly: 
penalty  for  paying  or  receiving 
money  or  other  thing  to  secure  or 
defeat  measures. 

Employing  paid  agents  therefor. 

Not  to  apply  to  persons  invited  to 
appear,  Ac. 

Bribes  to  officers  to  prevent  service 
of  process,  or  influence  their  opin- 
ion or  decision. 

Any  person  aiding  escape  of  a  pris- 
oner. 

Officerpermittingescape  of  prisoner, 
convicted  or  not ;  how  punished. 

Officer  negligently  suffering  escape 
of  prisoner,  convicted;  how  pun- 
ished. 

Escape  of  a  convicted  prisoner  from 
Jail  by  violence. 


See, 

15.    Escape  of  prisoner  from  jail    D^>t 

ander  sentence. 
K).    Escape  of  prisoner  f^om  jail  by  s«t- 

ting  fire  to  it. 

17.  \  Officers  and  others  refusing  to  exe- 

18.  j     cute  or  aid  in  executing  proceats, 

19.  Persons  failing  to  obey  order  ol  jus- 

tice, or  other  conservator,  to  pre- 
vent breach  of  the  peace. 
2().    Concealing  or  compounding  (fences. 

21.  Extortion. 

22.  Fraudulently  issuing  fee    bills   for 

more  than  is  allowed  by  law. 

23.  Officer   making   false  entry  or  de- 

stroying, Ac  records  of  hi**  office. 

24.  Person*  convicted  under  two  previ- 

ous sections  disabled  to  hold  office. 

25.  Stealing  or  destroying  publ  ic  records. 

26.  Summoning  a  juror  to  act  partially. 

27.  Procuring  the  summons  or  a  jaror  to 

act  partially. 

28.  Contempts  of  courts. 

29.  Limitations  of  such  power. 

30.  Party  to  be  present  in  coart,  or  have 

been  served  with  a  rule. 

31.  Obstruct  ingjUBtic^ by  threats  or  force 


0/  perjury. 


1  R.  c.  cii.  148,  1.  If  a  person,  to  whom  an  oath  is  lawfully  administered 
1847-^i,  ch.  6,§  1,  on  any  occasion,  shall,  on  such  occasion,  willfully  swear  falsely 
Code  of  1840,     touching  any  material  matter  or  thing,  or  if  a  person  falsely 

ch.  194,  $  1|  P-  ,  ,        , 

makes  oath  that  any  other  person  is  twenty-one  years  of 
age,  in  order  to  obtain  a  marriage  license  for  such  other  per- 
son, he  shall  be  guilty  of  perjury.* 


734 

Code  of  18(50, 

ch.  194.  §  1,  p. 

798 

Code  of  187.3, 

ch.  190,  §  1,  p. 

1201 


Punishment  for  committing  or  procuring  it. 


1  R.  c,  §§i,2,p.      2.  A  person  who  commits  or  procures  another  person   to 


ft71 

1847-8, f§  2, 4,  p.  commit  perjury,  shall,  if  the  perjury  be  on  a  trial  for  felony, 

106 

Code  of  1849, 


§2,  p.  734 
Code  of  1800, 
§2,  p.  798 
Code  of  1873, 
§  2,  p.  1201 


be  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  ten  years;  and  if  il  be  on  any  other  occasion,  be  con- 
fined in  jail  one  year,  and  be  fined  not  exceeding  one  thou- 
sand dollars.f 

*  2  Va.  Cas.,  30,  32^ ;  10  Leigh,  678 ;  1  Rob.,  729 ;  2  Id.,  795 ;  1  Gratt.,  Ml ;  2  Id.,  579 ;  4 
Id.,  654 ;  6  Id.,  691,  099  ;  8  Id  ,  628;  27  Id.,  1055. 

Falsely  taking  an  oath  before  the  clerk  of  a  court  to  obtain  a  marriage  license  is 
perjury  imder  the  statute.  Maybush's  case,  to  be  reported  in  29th  Grattan.  This 
case  overrules  Williamson's  case,  4  Gratt.,  554,  the  statute  having  been  changed. 

fM.^ cannot  be  convicted  of  subornation  of  perjury,  G.  being  acquitted  of  the 
perjury. 
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Incapacity  to  hold  office, 

3.  He  shall,  moreover,  on  conviction  thereof,  be  adjudged  Codeof  i873» 

'  *  if         §3,  p.  1201 

forever  incapable  of  holding  any  post  mentioned  in  the  first  Supra,  §  i 
section  of  chapter  eleven,  Code  of  eighteen  hundred  and 
seventy-three,  or  of  serving  as  a  juror,  or  giving  evidence  as 
a  witness.* 

Bribes  to  officers  for  vote,  opinion,  &c.;  how  punished, 

4.  Any  person  who  shall  corruptly  give,  offer,  or  promise  iR.c.,ch.i46,{{ 
to  any  executive,  legislative,  or  judicial  oflScer,  after  his  iwi-s,  §§5, 6,  p. 
election  or  appointment,  and  either  before  or  after  he  shall  codeof  isio, 
have  been  qualified,  or  shall  have  taken  his  seat,  any  ffift  or  t.m 

...  .    «  .  .  .    .  ,      .    Code  of  \m\ 

gratuity,  with  intent  to  influence  his  act,  vote,  opinion,  deci-  ch.  194,  §4,  p. 
sion,  or  judgment  on  any  matter,  question,  cause,  or  pro-  Code  of  1873, 
ceeding,  which  is  or  may  be  then  pending,  or  may  by  law  1201 
come  or  be  brought  before  him  in  his  official  capacity,  shall 
be  confined  in»  jail  one  year,  and  bo  fined  not  exceeding  one 
thousand  dollars.f 

Acceptance  of  bribes  by  officers, 

5.  Any  executive,  legislative,  or  judicial  officer  who  shall,  codcofiHTH. 
corruptly,  accept  any  gift  or  gratuity,  or  any  promise  to 

make  a  gift,  or  do  any  act  beneficial  to  such  officer,  under  an 
agreement,  or  with  an  underntandiiig  that  his  vote,  opinion, 
or  judgment  shall  bo  given  in  any  particular  manner  upon  a 
particular  side  of  any  question,  cause,  or  proceeding,  which 
is  or  may  be  by  law,  brought  before  him  in  his  official 
capacity,  or  that  in  such  capacity  he  shall  make  any  par- 
ticular nomination  or  appointment,  shall  be  confined  in  jail 
one  year,  and  fined  not  exceeding  one  thousand  dollars;  and 
shall,  moreover,  forfeit  his  office,  and  be  forever  incapable  of 
holding  any  post  mentioned  in  the  first  section  of  chapter 
eleven,  Code  of  eighteen  hundred  and  seventy-three. J 

Lobbying  icith  the  general  assembly;  penalty  for  paying  cr  re- 
ceiving money  or  other  thing  to  secure  or  defeat  measures, 

6.  Any  person  who  shall  payor  receive  money  or  other  i87i-2,ch.  370,5 
compensation,   directly   or    indirectly,    for    the  purpose   ot  co'dc  of  1873, 

^___ "^  ch.  190,  §  6.  p. 

. _ ^.^^,.^ 

•  See  Code  1873,  c.  XI,  §  1,  pp.  173-1.  f  2  Wash.,  88;  2  Va.  Cw..  4C(». 

X  Const.  Vft.,  Art.  Ill,  §  1,  If  2. 
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Code  of  1871, 

f  7,  p.  law 


BecnriDg  the  passage  or  defeat  oi  any  measure  by  the  general 
assembly  of  this  state,  shall  be  guilty  of  a  misdemeanor,  and 
if  coDvicted  thereof,  shall  be  punished  by  confinement  in  jail 
not  exceeding  twelve  months,  and  by  fine  not  exceeding  five 
thousand  dollars. 

Employing  paid  agents  therefor, 

7.  Any  person  who  shall  employ  paid  agents  for  the  pur- 
pose of  giving  information  of  any  action  which  may  be 
taken  by  the  general  assembly,  in  order  that  said  informa- 
tion may  be  used  for  the  purpose  of  securing  the  passage  or 
defeat  of  any  measure  by  the  general  assembly,  shall  be 
guilty  of  a  misdemeanor,  and  if  convicted  thereof,  shall  be 
punished  by  confinement  in  jail  not  exceeding  twelve  months, 
and  by  fine  not  exceeding  five  thousand  dollars. 


Not 


to  apply  to  persons  invited  to  appear^  d?c. 


Code  of  1873, 
2  8,  p.  1202 


1847-8,  ch.  108,  2 

20 

Code  of  1849, 

ch.  194,  S  6,  p. 

734 

Code  of  18G0, 

ch.  194,  S  6,  p. 

799 

Code  of  1873,  ch. 

190,  S  9,  p.  1202 

lR.C.,ch.M8, 

$§  3,  4,  p.  672 

1847-8,  §§  7,  8, 

p.  106 

Code  of  1849, 

ch.  194,  S  7,  p. 

734 

Code  of  1860,  oh. 

194.  $  7,  p.  799 

Code  of  1873, 

ch.  190,  §  10,  p. 

1202 


8.  This  act*  shall  not  apply  to  any  person  who  may  be 
invited  by  or  have  the  permission  of  any  regular  or  special 
committee  of  the  general  assembly  to  appear  before  it,  either 
for  or  against  any  measure. 

Bribes  to  officers,  to  prevent  service  of  process  or  influence  their 

opinion  or  decision. 

9.  If  any  officer,  authorized  to  serve  legal  process,  receive 
any  money  or  other  thing  of  value,  for  omitting  or  delaying 
to  perform  any  duty  pertaining  to  his  office,  he  shall  be  con- 
fined in  jai!  not. more  than  six  months,  and  be  fined  not 
exceeding  one  hundred  doUars.f 

10.  Any  person  who  gives,  or  offers,  or  promises  to  give, 
any  monej'^  or  other  thing  of  value,  to  a  commissioner 
appointed  by  a  court,  auditor,  arbitrator,  umpire,  or  juror, 
(although  not  impanelled),  with  intent  to  bias  his  opinion  or 
infiuence  his  decision  in  relation  to  any  matter  in  which  he 
is  acting  or  is  to  act;  and  any  such  commissioner,  auditor, 
arbitrator,  umpire,  or  juror,  who  corruptly  takes  or  receives 
such  money  or  other  thing,  shall  be  confined  in  jail  six 
months,  and  fined  not  exceeding  five  hundred  dollars. 

*  The  words  "this  act"  should  be  substltated  by  the  words,  *'the  two  preceding 
sections." 
1 18  Gratt.,  915 ;  924-6. 
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Any  person^  aiding  escape  of  a  prisoner, 

11.  Where  a  person  is  lawfully  detained  as  a  prisoner  in  i847-«,  §59,10, 
any  jail,  prison,  or  custody,  if  any  person  shall  convey  any  Bode  of  i8«, 
thing:  into  the  jail  or  prison,  with  intent  to  facilitate  the  735     *     '^' 

-  »  *u         /  u    11    •  -^  .Code  of  1800, 

prisoners  escape  therefrom,  or  shall  in  any  way  aid  such  ch.  i»4, 5  s,  p. 
prisoner  to  escape,  or  in  the  attempt  to  escape  from  such  Code  of  isra, 

nVt    ion    &  11     n 

jail,  prison,  or  custody,  or  shall  forcibly  rescue,  or  attempt  1202 
to  rescue  him  therefrom,  such  person,  if  the  rescue  or  escape 
be  e£Pected,  shall,  if  the  prisoner  was  detained  on  conviction 
or  charge  of  felony,  be  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years;  and  if  the  same  be  not 
effected,  or  if  the  prisoner  was  not  detained  on  such  convic- 
tion or  charge,  be  confined  in  jail  six  months,  and  fined  not 
exceeding  five  hundred  dollars. 

Officer  permitting  escape  of  prisoner,  convicted  or  not ;  how  pun- 
ished. 

12.  If  a  jailor  or  other  officer  voluntarily  suffer  a  pri  oner,  1847-8,  §  11,  p. 
convicted  of,  or  charged  with  felony,  to  escape  from  his  code  of  1849, 
custody,  he  shall  be  confined  in  the  penitentiary  not  less  than  7:^5     '     '  ^' 

,,  ,  Code  of  I860, 

two  nor  more  than  ten  years.  ch.  194,  %  9,  p. 

799 

Code  of  1873, 

Officer  negligently  suffering  escape  of  prisoner,  convicted ;  how  1^^'  ^  ^^'  ^' 

punished, 

13.  If  a  jailor  or  other  officer  negligently  suffer  a  person  code  of  1873, 
convicted  of,  or  charged  with  felony,  or  voluntarily  or  negli- 
gently suffer  a  person  convicted  of,  or  charged  with   an 
offence  not  a  felony,  to  escape  from  his  custody,  or  willfully 

refuse  to  receive  into  his  custody  any  person  lawfully  com- 
mitted thereto,  he  shall  be  confined  in  jail  not  more  than  six 
months,  or  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars.* 

Escape  of  a  convicted  prisoner  from  jail  by  violence. 

14.  A  person  confined  in  jail  on  conviction  of  a  criminal  iR.c.,ch.i66, 
offence,  who  escapes  thence  by  force  or  violence,  shall  be  con-  f847-8,  §  13,  p. 

107 

fined  in  the  penitentiary  one  year,  if  previously  sentenced  to  code  of  1849, 

_^ <^h- 194,  S  11,  p. 

—    ___________     _ ^^. 


•  4  Leigh,  716. 
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Code  of  i««»,     confinement  therein,  or  be  confined  in  jail  six  months,  if  pre- 

ch.  1114,  §  11.  |i.  •  '  **  »         r 

790  vioa^Iy  sentenced  to  confinement  in  jail:  the  term  of  con- 

ch.  iDci,  s  14,  p.  finement  ander  this  section  to  commence  from  the  expira- 
tion  of  the  former  sentence.* 

Escape  of  prisoner  from  jail  not  under  sentence. 

Code  of  1873,  15.  If  a  person,  lawfully  imprisoned  in  jail  and  not  sen- 
tenced on  conviction  of  a  crimin- 1  offence,  escape  from  jail 
by  force  or  violence,  he  shall  be  confined  in  jail  not  exceed- 
ing one  year.f 

Escape^  dbc, 

16.  If  any  person,  lawfully  imprisoned  in  jail,  shall  escape; 
or  attempt  to  escape  therefrom  by  setting  fire  thereto,  he 
shall  be  confined  in  the  penitentiary  not  less  than  three  nor 
more  than  ten  years.J 

Officers  and  others  refusing  to  execute  or  aid  in  executing  process. 

1847-ti,  §  1...  p.         17.  If  any  officer  willfully  and  corruptly  refuse  to  execute 
Code  of  1840,  Ph.  any  lawful  process,  requiring  him  to  apprehend  or  confine  a 

104,  ^  l.'J.  p.  l'.\.')  .If  I  1*1  «»  111 

codeofiHr,u,     person  convicted  of,  or  charged  with  an  offence,  or  shall, 
709     '      '  '    willfully  and  corruptly,  omit  or  delay  to  execute  such  procesis. 

CodeoflK73.  ./  .  ,1,  .  , 

ch.  iiM).  §  ii.,  p.  whereby  such  person  shall  escape  and  go  at  large,  such 
officer  shall  be  confined  in  jail  not  more  than  six  months, 
and  be  fined  not  exceeding  five  hundred  dollars. 
1847-8.  §  U5,  p.  18.  If  a  perHon  shall,  on  being  required  by  any  sheriff  or 
codeof  i8j!»,  other  officer,  refuse  or  negLct  to  assist  him  in  the  execution 
T.iTy     '      '^'*    of  his  office  in  a  criminal  case,  or  in  the  preservation  of  ihe 

CodeoflSfk),  i        j-  •  /»  ^ 

eh.  194,  §11,  p.    peace,  or  the  apprehending  or  securing  of  any  person  for  a 
Codeof  is7:5,     breach  of  the  peace,  or  in   any  case  of  escape  or  rescue,  he 
121KJ    '      '  •    shall  be  confined  in  jail  not  more  than   six  months,  and  be 
fined  not  exceeding  one  hundred  dollars. 

Persons  failing  to  obey  order  of  justice,  or  other  conservator,  to 

prevent  breach  of  the  peace. 

1847-8, §n,p.         19.  If  a  person,  being  required  by  a  justice  or  other  con- 
codeofisiK,     servator  of  the  peace,  on  view  of  a  broach  of  the  peace  or 

oh.  194.  §  1.'),  p. 

730  '  "    Other  offence,  to  brinff  before  him  the  offender,  shall  refuse 

Codoof  l«C,(i,  1  .  .  . 

ch.  194,  §  i:.,  p.    or  neglect  to  obey  the  lustice  or  other  conservator  of  the 
Code  of  1875,     pcacc,  hc  shall   be  punished  us  is  provided  in  the  preceding 

•  21  Gratt.,  783.  f  21  Gratt,  777.  J  See  Supra,  §  1,  Chap.  III. 
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section,  for  refusing  to  assist  a  sheriff;  and  if  the  justice  or 
other  conservator  of  the  peace  declared  himself  to  be  such, 
or  if  he  be  known  to  the  offender,  ignorance  of  his  office 
shall  not  be  pleaded  as  an  excuse. 

Concealing  or  compounding  offences. 

20.  If  a  person,  knowing  of  the  commission  of  an  offence,  iR.c.,ch. i7o,$ 
take  any  money  or  reward,  or  an  engagement  therefor,  upon  i»47-8,  §  lo,  p. 
an  agreement  or  understanding,  expressed  or  implied,  to  codo  of  1949, 
compound  or  conceal  such  offence,  or  not  to  prosecute  there-  Code  of  i8(5o, 
for,  or  not  to  give  evidence  thereof,  he  shall,  if  such  offence  Code  oV  1873, 

'  °  '  '  ch.  190,  §  19 

be  felony,  be  confined  in  jail  not  more  than  one  year,  and 
fined  not  exceeding  five  hundred  dollars;  and  if  such  offence 
be  not  a  felony,  unless  it  be  punishable  merely  by  a  forfeiture 
to  him,  he  shall  be  confined  in  jail  not  more  than  six  months,  * 
and  fined  not  exceeding  one  hundred  dollars. 

Extortion, 

21.  If  any  officer,  for  performing  an  official  duty  for  which  1  R.  c,  ch.  i4«, 

a  fee  or  compensation  is  allowed  or  provided  by  law,  know  1847-8,  §  21,  p. 

ingly  demand  and  receive  a  greater  fee  or  compensation  than  code  of  1849, 

is  so  allowed  or  provided,  he  shall  be  fined  not  exceedint' codeof  isgo, 

fifty  dollars.*  code  of  1873, 

ch.  190,  §  20,  p. 

1204 

Fraudulently  issuing  fee  bills  for  more  than  is  allowed  by  law, 

m 

22.  If  any  person,  authorized  by  law  to  charge  fees  for  1  r.  c,  §  18,  p. 
services  performed  by  him,  and  issue  bills  therefor,  fraudu-  supra,  §21 
lently  issue  a  fee  bill  for  a  service  not  performed  by  him,  or 

for  more  than  he  is  entitled  to,  he  shall  be  fined  not  exceed- 
ing five  hundred  dollars.f 

Officer  making  false  entry,  or  destroying,  <&c,y  records  of  his  office, 

23.  If  a  clerk  of  a  court,  or  other  public  officer,  fraudu-  iR.  r.,§2,p.273 

11/1  1  1  1847-8,  §  23,  p. 

lently  make  a  false  entry,  or  eraee,  alter,  secrete,  or  destroy  h»h 

any  record  in  his  keeping  and  belonging  to  his  office,  he  shall  ch.  194,  j  w- p- 

be  confined  in  jail  not  more  than  one  year,  and  fined  not  (iodoof  i8w», 

,.  *u  J  J    11  ch.  194,  §  19,  p. 

exceeding  one  thousand  dollars.  soo 

Code  of  1873, 

ch.  190,  §  22,  p. 

*  See  §  20,  ch.  180,  Code  1873.  f  Code  1873,  c.  XI.  J 1,  p.  17X  12«»4 
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Persons  convicted  under  two  previous  sections,  disable  to  hdd 

office. 

IRC,  8  3,  p.  273  24.  Every  person  convicted  under  either  of  the  two  pre- 
luH    '  ceding  sections,  shall,  moreover  forfeit  his  office,  and  be  for- 

ch.  i94,§-2o       ever  incapable  of  holdinir  any  post  mentioned  in  the  first 

Code  of  1849,  .  r^     , 

ch.  194.S20       section  of  chapter  eleven,  Code  eiirhteen  hundred  and  sev- 

Code  of  ifkw,  ^ ,  *  '  ° 

ch.  194,  §  2()      enty-three. 

Code  of  1873, 

'^  Stealing  or  destroying  public  records. 

1 R.  c.  ch.  149.  25.  If  a  person  steal,  or  fraudulently  secrete  or  destroy,  a 
iMi\  $24,  p.  public  record  or  part  thereof,  be  shall,  if  the  offence  be  not 
Code  of  1849.     embraced  by  the  twenty-third  section,  be  confined  in  jail 

ch.  194, 8  21    .  ^/  ,   /,        ,  ,.  , 

Code  of  18C0,     not  more  than  one  year,  and  fined  not  exceeding  one  thoa- 

ch.  194,  §21  J   J    11  ^  '  o 

Code  of  1873,     saucl  (lollars. 

ch.  19(),  §  24 
Code  of  1873, 

^^- "» 8 1  Summoning  or  procuring  juror  to  act  partially, 

1847-8,  f  25  26.  A  sheriff  or  other  officer  who  corruptly,  or  through 

Code  of  1849,        ,  .„       .,i       i      i,  .  ....  i 

Gh.i94,S22       favor  or  ill-will,  shall  summon  a  juror,  with  intent  that  such 

Code  of  IH60,  *'  '  m 

ch.  194,  §22       juror  shall  find  a  verdict  for  or  aecainst  either  party,  shall  be 

Code  of  1873,      ''  &  r       .^  J 

ch.  i9o,§26       fined    not  exceeding  ^v^   hundred   dollars,  and  forfeit   his 

Code  of  1873,  ° 

ch.  11,  §  1, p.  173  office,  and  be  forever  incapable  of  holding  any  post  men- 
tioned in  the  first  section  of  chapter  eleven,  Code  of  eighteen 
hundred  and  seventy-three. 

Procuring  the  summons  of  a  jurox  to  act  partially. 

Code  of  1873,  27.  If  any  person  shall  procure,  or  attempt  to  procure,  a 
juror  to  be  summoned,  with  intent  that  such  juror  shall  find 
a  verdict  for  or  against  either  party,  he  shall  be  fined  not 

exceeding  five  hundred  dollars. 

< 

Contempts  of  courts, 
i83()-i,  ch.  II         28.  The  courts  and  the  judires  and  justices   may  issue 

1847-8,  ch.  24,  p.      .  .  ,  .,.,.,  .T 

159  attachments  for  contempt,  and  punish  them  summarily,  only 

Code  of  1849,       .        .  X    11        .  ^'  ^ 

ch.  104,  §  24,  p.    in  the  cases  following : 

737 

Code  of  18G0,         First.  Misbehavior  in  the  presence  of  the  court,  or  so  near 

ch.  194,  §  24,  p.        ,  ,  .  ,,...« 

801  thereto  as  to  obstruct  or  interrupt  the  administration  of 

Code  of  1873,  .  ^ 

ch.  i9(>,  §  27,  pp.  justice. 

1204-5 

Secondly.  Violence  or  threats  of  violence*  to  a  judge,  jus- 
tice, or  officer  of  the  court,  or  to  a  juror,  witness,  or  party 
going  to,  attending,  or  returning  from  the  court,  for  or  in 
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respect  of  any  act  or  proceediDg  had  or  to  be  had  in  such 
court. 

Thirdly.  Misbehavior  of  an  officer  of  the  court  in  his 
official  character. 

Fourthly.  Disobedience  or  resistance  of  an  officer  of  the 
court,  juror,  witness,  or  other  person,  to  any  lawfal  process, 
judgment,  decree,  or  order  of  the  said  court.* 

Limitation  of  such  power. 

29.  No  court  shall,  without  a  jury,  for  any  such  contempt  isacM,  ch.  u 
as  is  mentioned  in  the  first  class  embraced  in  the  preceding  2,  p.  159 
section,  impose  a  fine  exceeding  fifty  dollars,  or  imprison  §25,  p.  737 
more  than  ten  days :  but  in  any  such  case  the  court  ma3'  §  25,  p.  soi 

,     .   ,'  .3.  .    /.  .  Code  of  1873, 

impanel  a  jury  (without  an  indictment,  information,  or  any  §2»«  pp.1206 
formal  pleading,)  to  ascertain  the  fine  or  imprisonment  pro- 
per to  be  inflicted,  and  may  give  judgment  according  to  the 
verdict. 

Party  to  be  present  in  court,  or  have  been  served  with  a  rule. 

30.  No  court  shall  impose  a  fine  for  a  contempt,  unless  the  code  of  18.73, 

,     ^        ,  ,  ,    .  t      11  1  L  ,        .    ,     §29,  pp.  1206 

defendant  be  present  in  court,  or  shall  have  been  served  with  sapra,  §  28 
a  rule  of  the  court,  to  show  cause  on  some  certain  day,  and 
shall  have  failed  to  appear  and  show  cause.f 

Obstructing  justice  by  threats  or  force. 

31.  If  any  person,  by  threats  or  force,  attempt  to  intimi-  code  of  1873, 
date  or  impede  a  judge,  justice,  juror,  witness,  or  un  officer  8upra,^§28 
of  a  court,  or  any  sergeant^  constable,  or  other  peace  officer, 

or  any  revenue  officer,  in  the  discharge  of  his  duty,  or  to 
obstruct  or  impede  the  administration  of  justice  in  ony 
court,  he  shall  be  prosecuted  as  for  a  misdemeanor,  and  pun- 
ished by  fine  and  imprisonment,  or  either,  at  theMiscretion 
of  a  jury  .J 

•  See  1  Va.  Gas.,  333 ;  2  Id.,  1,  320,  408 ;  4  Leigh,  686 ;  13  Gratt.,  40,  67 ;  21  Id.,  604. 
t  Morris  ▼.  Creel,  1  Va.  Gas.,  333;  Dand ridge's  Case,  2  Va.  Cas.,  426-7. 
X  Commonwealth  v.  Feeley,  2  Va.  Ca».,  1. 
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CHAPTER  VI. 


OF  OFFENCES  AGAINST  THE  PEACE. 


Sec 
1. 


4. 


Riot,  rout,  and   onlawftil  Assembly 

suppressed. 
Persons  arrested  therefor,  committed 

or  bailed. 
Penalty  on  Justice  falling  in  duty. 
Penalty  on  a  person  disobeying  his 

order  to  disperse. 


/See. 

5.  Justices  and  persons  acting  ondef 

their  orders  gniltlesc  if  a  person  l» 
killed,  4c. ;  if  either  of  them  killel 
all  engaged  in  the  aasemblr  gailty 

6.  Punishment  of  rioter,  when  dvrellinf- 

house  injured,  and  when  not. 

7.  Carrying  eoncealed  weapons. 


Bioty  rout,  and  unlawful  assembly  suppressed. 

I R.  c,  ch.  142,  1.  All  jadges  and  justioes  may  sappress  riots,  roats,  and 

i847-«,ch.7,H  unlawful  assemblies  within  their  jurisdiction.     And  it  shall 

(k>de'of  i84d.  be  the  duty  of  each  of  them  to  go  among,  or  as  near  as  may 

738         '^'  be  with  safety,  to  persons  riotously,  tumultuonsly,  or  unlaw* 

ch.i95,si,p.  fully  assembled,  and  in  the  name  of  the  law  command  them 

801 

codeofi873.ch.  to  disperse;  and  if  they  shall  not  thereupon  immediately 
*^'  and  peaceably  disperse,  such  judge  or  justice  giving  the 
command,  and  any  other  present,  shall  command  the  assist- 
ance of  all  persons  present,  and  of  the  sheriff  or  sergeant  of 
the  county  or  corporation,  with  his  posse,  if  need  be,  in 
arresting  and  securing  those  so  assembled.  If  any  person 
present,  on  being  required  to  give  his  assistance,  or  depart, 
fail  to  obey,  he  shall  be  deemed  a  rioter."" 

Persons  arrested  therefor,  committed  or  hailed. 

1847-8,  ch.  7,  §§  2.  If  a  person  be  arrested  for  a  riot,  rout,  or  unlawful 
Code  "of  1849,  ch.  assembly,  the  judge  or  justice  ordering  the  arrest,  or  any 
go^^eof  fbcofch.  other  justice,  shall  commit  him  to  jail,  unless  he  shall  enter 
c^^e  of i873?ch.  into  recognizance,  with  sufficient  security,  to  appear  before 
9  ,§2,  p.  1206  ^^^  court  having  jurisdiction  of  the  offence,  at  its  then  next 

term,  to  answer  therefor,  and  in  the  mean  time  to  be  of  good 

behavior  and  keep  the  peace. 

Penalty  on  justice  failing  in  duty. 

1 R.  c,  ch.  142,  3.  If  any  jadge  or  justice  have  notice  of  a  riotous,  tumult- 
1847U,  ch.  7,  §§  uous,  or  unlawful  assembly,  in  the  county  or  corporation  in 
Code  ot  mo,     which  he  resides,  and  fail  to  proceed  immediately  to  the 

Co    —    "'Kit 

Code  of  \m\  place  of  such  assembly,  or  as  near  as  he  may  safely,  or  fail 
Code  of  1873,     to  cxercisc  his  authority  for  suppressing  it  and    arresting 

*  2  Va.  Cas.,  268. 
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the  offenders,  he  shall  be  fined  not  exceeding  one  handred 
dollars. 

Penalty  on  a  person  disobeying  his  order  to  disperse, 

4.  If  any  person,  engaged  in  snch  assembly,  being  com- 1  r. c,  ch.  142, 
manded  as  aforesaid  to  disperse,  fail  to  do  so  without  delay,  1847-8,  ch.  7,  !$ 
any  such  judge  or  justice  may  require  the  aid  of  a  sufficient  code'of  1849, 
number  of  persons,  in  arms  or  otherwise,  and  proceed,  in  code  of  weo, 
such  manner  as  he  may  deem  expedient,  to  disperse  and  code'of  isra, 
suppress  such  assembly,  and  arrest  and  secure  those  engaged 

in  it. 

Justices,  and  persons  acting  under  their  orders,  guiltless,  if  a 
person  be  killed,  dec, ;  if  either  of  them  killed,  all  engaged  in 
the  assembly  guilty, 

5.  If,  by  any  means  taken  under  authority  of  this  chapter  1  r.  c,  ch.  142. 
to  disperse  any  such  assembly,  or  arrest  and  secure  those  mv-s,  ch.  7.  ff 
engaged  in  it,  any  person  present,  as  spectator  or  otherwise,  co^e'of  i84o. 
be  killed  or  wounded,  any  judge  or  justice  exercising  such  codeof  iseo, 
authority,  and  every  one  acting  under  his  order,  shall  be  code'of  1873. 
held  guiltless;  and  if  the  judge  or  justice,  or  any  person 

acting  under  the  order  of  either  of  them,  be  killed  or 
Tvounded  in  taking  such  means,  or  by  the  rioters,  all  persons 
engaged  in  such  assembly  shall  be  deemed  guilty  of  such 
killing  or  wounding.* 

Punishment  of  rioter,  when  dwelling-house  injured,  and  when  not 

6.  If  any  rioter  pull  down  or  destroy,  in  whole  or  in  part,  i847-^,  ch.  7,  §j 
any  dwelling-house,  or  assist  therein,  he  shall  be  confined  in  code  of  1^49, 
the  penitentiary  not  less  than  two  nor  more  than  five  years ;  boke  of  i860, 
and  though  no  such  house  be  so  injured,  every  rioter,  and  codeori87.i, 
every  person  unlawfully  or  tumultuonsly  assembled,  shall  be    "'  ^'  ^^' 
confined  in  jail  not  more  than  one  year,  and  fined  not  ex- 
ceeding one  hundred  dollars.f 

Carrying  concealed  weapons. 

^      ^  '^  l838,ch.H)l,p. 

76 

7.  If  a  person  habitually  carry  about  his  person,  hid  from  c^Je^o?  1849"'' 
common  observation,  any  pistol,  dirk,  bowie-knife,  or  any  J^  ^^*' 5  7' p- 
weapon  of  the  like  kind,  he  shall  be  fined  not  more  than  ^l^^^r^^, 
fifty  dollars.! 1S9-70.ch.349. 

*  26  Gratt.,  97U.  t  Samani  v.  Commonwealth,  16  Oratt.,  Ma.  ^ode  of  1878  ch 

X  7  Gratt.,  597— Hicks'  case.  191,  \  7,  p.  1206 
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CHAPTER  VII. 

OF  OFFENCES    AGAINST    MORALITY    AND    DECENCY PKOTECTIO!! 

OF  RELIGIOUS   MEETINGS. 


8k. 

1.  Persons  marrying  when  former  has- 

band  or  wife  is  IiTing. 

2.  Proviso. 

3.  Marriage  within  prohibited  degrees, 

punished. 

4.  Issuing  marriage  license  contrary  to 

law. 

5.  Celebrating  marriage  contrary  to  law. 

6.  Adultery. 

7.  Lewdness. 

8.  White  person  marrying  a  negro. 

9.  Celebrating  such  marriage. 

10.  Keeping  house  of  ill-fame. 

11.  Obscene  books,  prints,  4ko. 

12.  Crime  against  nature. 

13.  Violation  of  sepulture. 

14.  Ii\)urie8  to  burial  grounds. 
16.    Cruelty  to  animals. 

16.    Profanity  and  drunkenness. 


Sac 

17. 

18. 

19. 

20. 
21. 

22. 


23. 

24. 

25. 
26. 


Violation  of  Sabbath. 

Exception  as  to  the  mall  and  as  to 
certain  purposes. 

Sale  of  intoxicating  liquors  on  San- 
day  prohibited. 

Disturbance  of  religioas  worship. 

Having  dangerous  weapons  at  places 
of  worship. 

Protection  of  religious  assembli^»; 
prohibition  against  sAle  of  liquors 
or  other  things  near  such  meetings. 

Property  of  offender  subject  to  for- 
feiture ;  duty  of  sherifT,  Ac. 

Not  applicable  to  any  licensed  tar- 
em-keeper,  ftc. 

Right  of  appeal. 

Temporary  police  force  for  religioas 
meetings. 


Persons  marrying  token  former  husband  or  wife  is  living. 
1  R.c.,ch.ioA,       1.  Adv  person  who,  being  married,  shall,  daring:  the  life  of 

4  19  p  400 

18.39,  ch.  74,  p. 46  the  former  husband  or  wife,  marry  another  person  in  this 
Code  of  184U,  state,  or,  if  the  marriage  with  such  other  person  take  place 
739  '  '  ^'  oat  of  the  state,  shall  thereafter  cohabit  with  such  other 
ch.  196,  s  I,  p.  person  in  this  state,  shall  be  confined  in  the  penitentiary  not 
Code  of  1873,     less  than  three,  nor  more  than  eiirht  years.''' 

ch.  192,  §1,  p.  ° 

1207 

Proviso, 

2.  The  preceding  section  shall  not  extend  to  a  pei^on 
whose  former  husband  or  wife  shall  have  been  continaallj 
absent  from  such  person  for  seven  years  next  before  mar- 
riage of  such  person  to  another,  and  shall  not  have  been 
known  by  such  person  to  be  living  within  that  time;  nor  tx> 
a  person  who  shall,  at  the  time  of  the  subsequent  marriage^ 
have  been  divorced  from  the  bond  of  the  former  marriage, 
or  whose  former  marriage  shall  at  that  time  iiave  been 
declared  void  by  the  sentence  of  a  court  of  competent  jurid- 
diction. 

Marriage  within  prohibited  degrees  punished. 


Code  of  1873, 
§  2,  p.  1207 
Supra,  J  1 


3.  If  any  person  marry  in  violation  of  the  ninth  or  tenth 
1847-8, §8, p. Ill  section  of  chapter  one  hundred  and  four  of  the  Code  of 

Code  of  1849, 


1  R.  C,  1 18,  p. 
399 


ch.  196,  §  3 


•  2  Va.  Cas.,  101 ;  9  Leigh,  639;  17  Qratt.,  582 ;  21  Id^  800. 
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eighteen  hundred  and  seventy-three,  he  shall  be  confined  in  code  of  iseo, 
jail  not  more  than  six  months,  or  fined  not  exceeding  five  i8«5-«/ch/i6, 
hundred  dollars,  at  the  discretion  of  the  jury.     And  if  any  co'deofi873,ch. 
person,  resident  in  this  state,  and  within   the  degrees  of 
relationship  mentioned  in  those  sections,  or  any  white  person 
and  negro,  shall  go  out  of  this  state  for  the  purpose  of  being 
married,  and  with  the  intention  of  returning,  and  be  mar- 
ried out  of  it,  and  afterwards  return  to  and  reside  in  it, 
cohabiting  as  man  and  wife,  they  shall  be  as  guilty,  and  be 
punished  as  if  the  marriage  had  been  in  this  state.     The  fact 
of  their  cohabitation  here  as  man  and  wife  shall  be  evidence 
of  their  marriage.* 

Issuing  marriage  license  contrary  to  law. 

4.  If  any  clerk  of  a  court  knowingly  issue  a  marriage  1847-8, 23 9-10,  p. 

license  contrary  to  law,  he  shall  be  confined  in  jail  not  more  codeof  i849,ch. 

than  one  year,  and  fined  not  exceedinfit  five  hundred  dollars.t  Co^lofi86o,ch. 

°  '  191.54 

Code  of  1873,  ch. 

Celebrating  marriage  contrary  to  law.  '^ » * 

5.  If  any  person  knowingly  perform  the  ceremony  of  mar- 1  R.c.,§23,p. 
riage  without  lawful  license,  or  affiliate  in  celebrating  the  i865-d,  ch.  le,  p. 
rites  of  marriage  without  being  authorized  by  law  to  do  so,  code  of  1873, 
be  shall  be  confined  in  jail  not  more  than  one  year,  and  fined  ^  ' 

not  exceeding  five  hundred  dollars. 


Adultery.  ,  iR.c.,5e,p.M5 

l«47-«,p.  110 

6.  If  a  person  commit  adultery  or  fornication,  he  shall  be  Sh!*wM  «fp. 


740 


fined  not  less  than  twenty  dollars.^  Codeof  isao, 

ch.  196,  S  6,  p'. 
804 

Lewdness.  ^t^\'l!^. 

1208 

7.  If  any  persons,  not  married  to  each  other,  lewdly  and  i847-«,§3,p.iii 

Code  of  1849 

lasciviously  associate  and  cohabit  together,  or,  whether  mar-  ch.  196,  f  7  ' 
ried  or  not,  be  guilty  of  open  and  gross  lewdness  and  lascivi-  oh.  ?96,fi7  ' 
ousness,  they  shall  be  fined  not  less  than  fifty  nor  more  than  7.p.  84^  ' 
five  hundred  dollars;  and  upon  a  repetition  of  the  offence,  eh.  192, f  7   ' 
and  conviction  thereof,  they  shall  also  be  imprisoned  in  the 

«  2  Va.  Cm.,  831 ;  6  Rand.,  657 ;  2  Leigh,  718 ;  6  Gratt.,  479;  Code  1873,  p.  844. 

1 6  Leigh,  636 ;  see  ante,  $  2,  Chap.  V. 

X  5  Rand.,  627 ;  Id.,  634 ;  2  Oratt.,  S56 ;  6  Id.,  672 ;  7  Id.,  589 ;  Id.,  591. 
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county  or  corporation  jail,  at  the  dif^cretion  of  the  court  or 
justice,  for  not  less  than  six  nor  more  than  twelve  months.* 

White  person  marryiny  a  negro. 

Code  of  1873,         8.  Any  white  person  who  shall  intermarry  with  a  negro, 
iao8  or  any  negro  who  shall  intermarry  with  a  white  person, 

shall  be  confined  in  the  penitentiary  not  less  than  two  nor 

more  than  five  years.f 

Celebrating  such  marriage, 

iR.o.,9  33.p.        9.  Any  person  who  shall  perform  the  ceremony  of  mar- 

iM7-8,}6,p.iii  riage  between  a  white  person  and  a  negro,  shall  forfeit  two 

ci^»6. f^  '  hundred  dollars,  of  which  the  informer  shall  have  one-hali. 
Code  of  laeo, 

ch.  196,  %  9 

^^1^%V^  Keeping  house  of  ill-fame, 

1M7-S.  S6.  p.  Ill  10.  If  a  person  keep  a  house  of  ill-fame,  resorted  to  for 
196,1 10^^^*^  '  the  purpose  of  prostitution  or  lewdness,  he  shall  be  confined 
196. 1 10  '^  '  in  jail  not  more  than  one  year,  and  fined  not  exceeding  two 
192,1 10  '^  'hundred  dollars;  and  in  a  prosecution  for  this  offence,  the 
general  character  of  such  house  may  be  proved. 

Obscene  books,  prints,  dfc. 

1847-8, 8  7,  p.  Ill      11.  li  a  person  import,  print,  publish,  sell  or  distribute, 

?9Mii^**^'^^*  any  book  or  other  thing  containing  obscene  language,  or 

?96|ir*^'*^***  any  print,  picture,  figure  or  description,  manifestly  tending 

192, {11^^^'^**"  to  corrupt  the  morals  of  youth;  or  introduce  into  any  family 

or  place  of  education,  or  buy,  or  have  in  his  possession  any 

such  thing  for  the  purpose  of  sale,  exhibition  or  circulation, 

or  with  intent  to  introduce  it  into  any  family  or  place  of 

education,  he  shall  be  confined  in  jail  not  more  than  one 

year,  and  fined  not  exceeding  two  hundred  dollars. 

Crime  against  nature. 

1 R.  c,  ch.  159,  12.  If  any  person  shall  commit  the  crime  of  buggery, 
i847^',{ii,p.u2  either  with  mankind  or  with  any  brute  animal,  he  shall  be 
i96?|  V***'°**'  confined  in  the  penitentiary  not  less  than  two  nor  more  than 

Code  of  I860,  ch.  ^  _  4. 

196.512  five  years. I 

Code  of  187:*, _^___ 

ch.  192,  $  12 


*  6  Rand.,  628 ;  2  Gratt.,  656 ;  7  Id.,  589.     1 28  Grat«.,  938.     }  2  Va.  Gas.,  307,  and  (not«,> 
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Violation  of  sepulture, 

13.  If  a  person,  unlawfully,  disinter  or  displace  a  dead  ims,  g  u,  p. 
human  body,  or  any  part  of  a  dead  human  body,  which  shall  code  of  i849. 
have  been  deposited  in  any  vault  or  other  burial  place,  he  code  of  isao, 
shall  be  confined  in  jail  not  more  than  one  year,  and  fined  code  o'f  i873, 
not  exceeding  five  hundred  dollars.  c  •  »  »i 

Injuries  to  burial-grounds, 

14.  Jlvery  person  who  shall  willfully  and  maliciously  de-  isee-?,  ch.  67,  p. 
stroy,  mutilate,  deface,  injure,  or  remove  any  tomb,  moni- code  of  i873, 
ment,  grave-stone,  or  other  structure  placed    within   any  me-?,  ch.  283, 

p.  289 

cemetery,  grave-yard,  or  place  of  burial,  or  within  any  lot 
belonging  to  any  memorial  or  monumental  association,  or 
any  fences,  railing,  or  other  works  for  the  protection  or  orna- 
ment of  any  tomb,  monument,  grave-stone,  or  other  structure 
aforesaid;  or  of  any  cemetery  lot  within  any  cemetery;  or 
shall  willfully  or  maliciously  destroy,  remove,  cut,  break,'  or 
injure  any  tree,  shrub,  or  plant  within  any  cemetery  or  lot 
of  any  memorial  or  monumental  association ;  or  who  shall 
willfully  or  maliciously  destroy,  mutilate,  injure,  or  remove 
and  carry  away  any  flowers,  wreaths,  vases,  or  other  orna- 
ments placed  upon  or  around  any  grave,  tomb,  monument, 
or  lot  in  any  cemetery,  grave-yard,  or  other  place  of  burial; 
or  who  shall  willfully  obstruct  proper  ingress  and  egress  to 
and  from  any  cemetery  or  lot  belonging  to  any  memorial 
association,  shall  be  guilty  of  a  misdemeanor,  and  be  pun- 
ished by  a  fine  not  exceeding  one  hundred  dollars,  or  by 
imprisonment  in  jail  not  exceeding  six  months. 

Cruelty  to  animals,  U2~^'    ^' ^' 

Code  of  1840, 
ch.  196,  §  U 

16.  If  a  person  cruelly  beat  or  torture  any  horse,  animal  cod®  of  ij«>, 
or  other  beast,  whether  his  own  or  that  of  another,  he  shall  code  of  ma, 

'  '  ch.  192,  S 15,  p. 

be  fined  not  exceeding'fifty  dollars.  1209 

19  Geo.  II,  ch. 

Profanity  and  drunkenness.  1  kc.si.p.sM 

1830-1,  eh.  40, 
1847-8,  §  12,  p. 

16.  If  any  person,  arrived  at  the  age  of  discretion,  pro-  J,JJj^  ^^  ^^^ 
fanely  curse  or  swear,  or  get  drunk,  he  shall  be  fined  by  a  codl^of*i86o 
justice  one  dollar  for  each  ofi^ence.  iseaT'cClie  p 

84 

Code  of  1873,  ch. 

192,  \  16,  p.  1209 
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Violation  of  the  Sabbath, 

iR.r..i.i,p  ...v,      17.  If  a  person,  on  a  Sabbath  day,  be  found  laboriDg  at 
112    '  any  trade  or  calling,  or  employ  his  apprentices  or  servants 

Code  of  IM*A.       .,,  II*  ".1  <ii  I  1 

ch.  I'jfi.  §  i'-.       in  labor  or  other  business,  except  in  household  or  other  work 
i9fi.§i«  of  necessity  or  chanty,  he  shall  forfeit  two  dollars  for  each 

Code  of  IA7X  J  Ji  ^        ^ 

ch.  192,  §  17       onence;  every  day  any  servant  or  apprentice  is  po  employed 
constituting  a  distinct  offence. 

Exceptions  as  to  the  mail,  and  as  to  certain  persons. 

Code  of  1849,  18.  No  forfeiture  shall  be  incurred  under  the  preceding 
Code  of  I860,  section  for  the  transportation  on  Sunday  of  the  mail,  or  of 
codeoh873,Gh.  passcugers  and  their  baggage.  And  the  said  forfeiture  shall 
not  be  incurred  by  any  person  who  conscientiously  believes 
that  the  seventh  day  of  the  week  ought  to  be  observed  as 
a  Sabbath,  and  actually  refrains  from  all  secular  business 
and  labor  on  that  day:  provided  he  does  not  compel  an 
apprentice  or  servant,  not  of  his  b'^lief,  to  do  secular  work 
or  business  on  Sunday,  and  does  not  on  that  day  disturb  any 
other  person. 

Sale  of  intoxicating  liquors  on  Sunday  prohibited, 

1874,  ch.  83  19.  No  bar-room,  saloon,  or  other  place  for  the  sale  of 

intoxicating  liquors,  shall  bo  opened,  and  no  intoxicating 
bitters  or  other  drink  shall  be  sold  in  any. bar-room,  restau- 
rant, saloon,  store,  or  other  place,  from  twelve  o'clock  od 
each  and  every  Saturday  night  of  the  week,  until  sunrise  of 
the  succeeding  Monday  morning;  and  any  person  violating 
the  provisions  of  this  section,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  if  convicted,  shall  be  punished  by  fine 
not  less  than  ten  nor  more  than  five  hundred  dollars;  and 
shall,  moreover,  at  the  discretion  of  the  court,  forfeit  his 
license :  provided  that  this  law  shall  not  apply  to  any  city 
having  police  regulations  on  this  subject,  and  an  ordinance 
inflicting  a  penalty  equal  to  the  penalty  inflicted  by  this 
section. 

Disturbance  of  religious  worship, 

iR.c.,H3,4,p.      20.  If  a  person  willfully  interrupt  or  disturb  any  assembly 

1847-8, $  13, p.     met  for  the  worship  of  God,  or  being  intoxicated,  if  he  dis- 

turb  the  same,  whether  willfully  or  not,  he  shall  be  confined 
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ID  jail  DOt  more  than  six  months,  and  fined  not  exceedinfi^  one  code  of  i849, 

•*  °  ch.  196,  §  18,  p. 

hundred  dollars,  and  a  justice  may  pat  him  under  restraint  74i 

'  •'  "^    ^  Code  of  I860, 

during  religious  woi  ship,  and  bind  him  for  not  more  than  one  ch.  i96,  $  is,  p. 
year  to  be  of  ffood  behavior.*  Code  of  i873, 

•^  °  ch.  192,  S 19,  p. 

1209 

Saving  dangerous  weapons  at  places  of  worship,  9:j  '  ^  '     '  ^* 

21.  If  any  person  carrying  any  gun,  pistol,  bowie-knife, 
dagger,  or  other  dangerous  weapon,  to  any  place  of  worshjp 
while  a  meeting  for  religious  purposes  is  being  held  at  such 
place,  or  without  good  and  sufficient  cause  therefor,  shall 
carry  any  such  weapon  on  Sunday  at  any  place  other  than 
his  own  premises,  shall  be  fined  not  less  than  twenty  dollars. 
If  any  ofifence  under  this  section  be  committed  at  a  place  of 
religious  worship,  the  offender  may  be  arrested  on  the  order 
of  a  conservator  of  the  peace,  without  warrant,  and  held 
until  warrant  can  be  obtained,  but  not  exceeding  three  hours. 
It  shall  be  the  duty  of  justices  of  the  peace,  upon  their  own 
knowledge,  or  upon  the  affidavit  of  any  person,  that  an  offence 
under  this  section  has  been  committed,  to  issue  a  warrant  for 
the  arrest  of  the  offender. 

Protection  of  religious  assemblies;  prohibition  against  sale  of 
liquors  or  other  things  near  such  meetings. 

22.  If  any  person  shall  erect,  place,  or  have  any  booth,  i87o-i,  ch.  207,  f 
stall,  tent,  carriage,  boat,  vessel,  vehicle,  or  other  contrivance  coS'eof  1873, 
whatever,  for  the*purpose  or  use  of  selling,  giving,  or  other- 1209  '  ^' 
wise  disposing  of  any  kind   of  spirituous  and  fermented 

liquors,  or  any  other  articles  of  traffic;  or  shall  sell,  give, 
barter,  or  otherwise  dispose  of  any  spirituous  or  fermented 
liquors,  or  any  other  articles  of  traffic  within  three  miles  of 
any  camp-meeting,  or  other  place  of  religious  worship,  during 
the  time  of  holding  any  meeting  for  religious  wo^hip  at  such 
place,  such  person,  on  conviction  before  a  justice  of  the 
peace,  for  the  first  offence,  shall  be  fined  not  less  than  ten 
dollars,  nor  more  than  twenty  dollars,  and  stand  committed 
to  jail  until  the  fine  and  costs  are  paid;  and  for  the  second 
offence,  shall  be  fined  as  aforesaid,  and  be  imprisoned  not 
less  than  ten  nor  more  than  thirty  days. 


•  2  Va.  Caaes,  402;  3  Gratt.,  A96. 
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Property  of  offender  subject  to  forfeiture;  duty  of  sheriff,  dx. 
1870-1.  c.  207.  §2     23.  If  any  person  ehall  commit  any  offence  afirainst  the 

Code  of  1873.  ^    ^  J  & 

oh.  192,  s  21,  p.  provisions  of  the  preceding  section,  he  shall,  in  addition  to 
the  penalties  therein  mentioned,  forfeit  all  such  spirituous  or 
fermented  liqaors,  and  otherariicles  of  traffic,  and  all  the  chests 
and  other  things  containing  the  same,  belonging  to  and  in 
the  possession  of  ^  he  person  so  offending,  together  with  such 
booth,  stall,  tent,  carriage,  boat,  vessel,  vehicle,  or  other  con- 
trivance or  thing  prepared  and  used  in  violation  of  said  sec- 
tion; and  it  shall  be  the  duty  of  any  sheriff,  deputy  sheriff, 
or  constable,  if  he  sees  any  person  violating  the  preceding 
section,  to  arrest  the  offender  and  carry  him  before  a  justice 
of  the  peace.  The  sheriff,  deputy  sheriff,  or  constable,  when 
he  arrests  the  offender,  shall  seize  the  property  hereby  de- 
clared to  be  forfeited,  or  shall  seize  the  same  on  a  warrant 
against  the  offender,  if  such  offender  cannot  be  found ;  and 
the  justice  of  the  peace  before  whom  such  offender  is  con- 
victed, or  before  whom  the  warrant  is  returned  that  the 
offender  cannot  be  found,  shall  enter  judgment  of  condemna- 
tion against  such  property,  and  issue  a  fieri  facias  for  the 
sale  thereof:  provided  the  person  who  has  been  returned  not 
found,  and  whose  property  has  been  condemned  in  his  ab- 
sence, may  appear  at  any  time  before  the  sale  of  the  property 
and  have  the  case  tried  as  if  he  had  appeared  at  the  return 
of  the  warrant. 

Not  applicable  to  any  licensed  tavern-keeper,  dhc. 

1870-1,  ch.  2(X7,  i  24.  The  provisions  of  the  two  preceding  sections  shall  not 
Code  of  187.3,  apply  to  any  licensed  tavern-keeper,  merchant,  shop-keeper, 
farmer,  or  other  person  in  the  usual  and  lawful  transaction 
of  his  ordinary  business,  in  the  usual  place  of  transacting 
such  business,  or  to  any  person  having  permission,  in  writing 
from  the  superintendent  of  such  meeting,  to  sell  such  articles 
as  may  be  named  in  such  permission :  provided  this  permis- 
sion shall  not  extend  to  the  sale  of  any  spirituous  or  fer- 
mented liquors. 

Eight  of  appeal, 

1870-1,  ch.  207,  $      25.  Nothing  in  this  chapter  shall  prevent  the  courts  of 
Code  of  1873,     rccord  from  exercising  their  common  law  or  statutory  juris- 
diction in  all  cases  for  disturbing  public  worship:  provided 
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that  the  party  convicted  under  the  twenty-second  or  twenty- 
third  sections  of  this  chapter  shall  have  the  light  to  appeal 
to  the  next  county  court  for  the  county  where  the  convic- 
tion is  had,  upon  giving  hail  for  his  appearance  at  court,  and 
upon  such  appeal  shall  he  entitled  to  a  trial  by  jury:  and 
provided  further,  that  when  any  person  or  persons  «re  pro- 
ceeded against  under  the  twenty-second  or  twenty-third  sec- 
tions of  this  chapter,  he  or  they  shall  not  be  held  to  answer 
for  the  same  offence  before  any  grand  jury  or  court  of  record, 
except  as  herein  provided. 

Temporary  police  force  for  religious  meetings, 

26.  The  supervisor,  or  any  justice  of  the  magisterial  dis-  mo-i,  ch.  207,  { 
trict  where  the  meeting  is  held,  shall  have  power  to  appoint  codeofi873,ch. 
a  temporary  police  to  enforce  the  provisions  of  this  chapter.  '  ^' 


CHAPTER    VIII. 

OF  OFFENCES   AGAINST   PUBLIC   HEALTH. 

Stc.  I  Sec, 

1.    Selling  unsoand  proyiaions.  f  2.    Adalterating  proyislons  or  medicine. 

Selling  unsound  provisions, 

1.  If  a  person  knowingly  sell  any  diseased,  corrupted,  or  1  r.  c,  oh.  137, 
unwholesome  provisions,  whether    meat  or   drink,  without  Code  of  1849, 
making  the  same  known  to  the  buyer,  he  shall  be  confined  741 

in  jail  not  more  than  six  months,  and  fined  not  ezceedins  ch.  i97,§i,p. 
one  hundred  dollars.  code  of  1873, 

ch.  193,  §  1,  p. 
1211 

Adulterating  provisions  or  medicine. 

2.  If  a  person  fraudulently  adulterate,  for  the  purpose  of  1847-8,  s§  2, 3,  p- 
sale,  anything  intended  for  food  or  drink,  or  any  drug  or  Code  oi  1849, 
medicine,  with  any  substance  injurious  to  health,  he  shall  be  code'of  iseo, 
confined  in  jail  not  more  than  one  year,  and  fined  not  exceed-  code'of  ists, 

8  2  p  1211 

ing  five  hundred  dollars;  and  the  adulterated  articles  shall     * 
be  forfeited  and  destroyed. 
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CHAPTER  IX. 


OF  OFFENCES  AGAINST   PUBLIC   POLICY. 


See. 
1. 

2. 

3. 

4. 

5. 

6. 

7. 
8. 

9. 

10. 

11. 
12. 


Keeping  faro  bank  and  other  gaming 
tablen,  punished. 

Permitting  faro  banks  to  be  exhib- 
ited, 

ThoKe  aiding  as  doorkeepers,  4kc., 
punished. 

Betting  prohibited. 

Penalty  for  winning  or  losing  more 
than  twenty  dollars  in  twenty-four 
hours. 

Keeper  of  ordinanr  permitting  un- 
lawful gaming  at  nis  house. 

Gaming  proTed,  permission  pre- 
somed. 

Tavern-keeper,  Ac,  hiring  to  an- 
other any  out-house,  4c.,  for  pur- 
pose of  gaming. 

Winning  by  cheating,  punished. 

Betting  on  elections  or  appoint- 
ments. 

Buying,  .tQUing,  or  transferring  lot- 
terv  tickets  prohibited. 

betting  up  or  promoting  lotteries  or 
raffles. 


S€C. 

13. 

14. 
15. 

16. 

17. 

I  18. 

! 

>  19. 

I  20. 

21. 

22. 
23. 
24. 
25. 
26. 
27. 


Money,  Ac,  drawn  or  proposed  to  be 
drawn  in  such  lottery,  forfeited. 

Unchartered  banks. 

Issuing  and  circulating  notee  with- 
out authority  ol  law. 

Pasjiing  or  receiving  notes  of  un- 
chartered banks. 

Persons  bringing  into  state,  for  eii^ 
culation.  notes  under  five  dollars, 
punished. 

Fine  for  issuing  such  notes;  who 
deemed  issuer;  how  fine  recov- 
ered. 

To  wtiom  payable. 

Private  action  given;  penalties  ca 
mutative. 

Act  applicable  to  scrip  as  well  as 
notes. 

Act  remedial. 

Attorney's  fees. 

Crediting  students. 

Frauds  by  tobacco  inspectors. 

Frauds  on  election  laws. 

Importing  conTlcts. 


1  R.  C,  $S  11 1 

17,  pp.  565-^^66 

1827-«,ch.  36,^4, 

p.  28 

l847^,ch.lO,Sl, 

p.  113 

lk>de  of  1849, 

ch.  198,  §  1,  p. 

742 

Code  of  18tiO, 

ch.  198,  §  1.  p. 

806 

1860-70,  p.  287 

Code  of  1873, 

ch.  194,  §  1,  p. 

1212 


Keeping  faro  bank  and  other  gaming  tables,  punished. 

1.  A  person  who  shall  keep  or  exhibit  a  gaming  table  com- 
monly called  A  B  G,  or  E  O  table,  faro  bank,  wheel  of  fortune, 
keno  table,  or  table  of  the  like  kind  tinder  any  denomiDation^ 
whether  the  game  or  table  be  played  with  cards,  dice,  or 
otherwise,  or  who  shall  be  a  partner,  or  concerned  in  interest 
in  the  keeping  or  exhibiting  such  table  or  bank,  shall  be  con- 
fined in  jail  not  less  than  two,  nor  more  than  twelve  months, 
and  be  fined  not  less  than  one  handred,  nor  more  than  one 
thousand  dollars.  Any  such  table,  faro  bank,  or  wheel  of 
fortune,  and  all  the  money,  stakes  or  exhibits  to  allure  per- 
sons to  bet  at  such  table,  bank,  or  wheel,  may  be  seised  by 
order  of  a  court  or  under  warrant  of  a  justice;  and  the 
money  so  seized,  after  deducting  therefrom  one-half  for  the 
person  making  the  seizure,  shall  be  forfeited  when  incurred 
in  a  town  whereof  there  are  overseers  to  such  town;  and 
when  incurred  without  such  town,  to  the  overseers  of  the 
county,  and  the  table  and  faro  bank  shall  be  burnt."^ 


Permitting  faro  bank  to  be  exhibited. 


IR.  C.,§13,p 
565 


2.  If  a  person  knowingly  permit  a  gaming  table,  faro 

1847-8,  §2.  p.  113  bank,  or  wheel  of  fortune,  such  as  is  mentioned  in  the  pre- 
cede of  i849,     - 

*  6  Rand.,  094;  10  Leigh,  686;  8  Gratt.,  600;  1-3  Id.,  785 ;  14  Id.,  648. 


ch.  198,  S  2 
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ceding  section,  to  b%  kept  or  exhibited  on  any  premises  in  Codeofiseo.ch. 
his  occupation,  be  sball  be  confined  in  jail  not  more  than  one  Codeofi873,ch. 
year,  and  fined  not  less  than  one  hundred,  nor  more  than  one 
thousand  dollars. 

Those  aiding  them  as  doorkeepers^  dhc,  punished. 

3.  If  a  person  shall  act  as  doorkeeper,  guard,  or  watch,  or  ir.c..${12,  25, 
employ  another  person  to  cct  as  such,  for  a  keeper  or  exhib-  1847-8,H3>4*p- 
iter  of  a  eeimlnst  table,  faro  bank,  or  wheel  of  fortune,  or  code  of  1849, 
sball  resist,  or  by  any  means  or  device,  prevent,  hinder,  or  743 

delay  the  lawful  arrest  of  such  keeper  or  exhibitor,  or  the  ch.i98,§3,p. 
seizure  of  the  table,  bank,  wheel,  or  money  exhibited  or  code  of  ma, 
staked  thereat,  or  shall  unlawfully  take  the  same  from  the  1212 
person  seizing  it,  he  shall  be  confined  in  jail  not  more  than 
one  year,  and  fined  not  exceeding  one  thousand  dollars. 

Betting  prohibited. 

4.  If  a  person  bet  or  play  at  any  such  table,  bank,  or  iR.c..|5,p.563 
wheel  of  fortune,  as  is  mentioned  in  the  first  section,  or  if  at  code  of  islo, 
any  ordinaiy  race-field  or  other  public  place  he  play  at  any  743  *  '^' 
game  except  billiards,  bowls,  chess,  backgammon,  draughts,  ch.  i98,S4,p. 
or  a  licensed  game,  or  bet  on  the  sides  of  those  who  play,  he  code  of  1873, 
shall  be  fined  thirty  dollars,  and  shall,  if  required  by  the  1213  '  *^' 
court,  give  good  security  for  his  good  behavior  for  one  year, 

or  in  default  thereof,  may  be  imprisoned  not  more  than  three 
months.* 

Penalty  for^winning  or  losing  more  than  twenty  dollars  in  twenty- 
four  hours. 

5.  If  a  person,  by  playing  or  betting  at  any  game  or  wager  1 R.  o.,j6,p.663 

II  «  I  1  •  1  1  ....  1847-8, 9  6,  p.  114 

elsewhere  than  at  a  public  place,  lose  or  win  withm  twenty-  codeof  1849, 

c)i.  198,  §  6 

four  hours  a  greater  sum,  or  anything  of  greater  value  than  code  of  i860,  ch. 

198,  9  6 

twenty  dollars,  he  shall  be  punished  as  in  the  preceding  code  of  1873. 

ch.  194,  S  5 

section. J 

•2  Va.  Cas.,  18,  77,  616;  6  Rand.,  669;  6  Id.,  694;  4  Leigh,  674,  680;  8  Id.,  741, 
767;  9  Id.,  608,  648;  10  Id.,  686;  3  Gratt.,  690;  6  Id.,  689;  8  Id.,  686,  692;  11  Id..  819; 
13  Id.,  786;  14  Id.,  682,  648, 679;  22  Id.,  917. 

t  22  Oraii.,  921. 

6 
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Keeper  of  ordinary  permitting  unlawful  gaming  at  his  house, 

iB.c.,si6,p.  6.  If  a  keeper  of  an  ordinary  or  hoase  of  entertainment 
iM7^,«7,p.  114  permit  unlawful  gaming  at  his  bouse,  or  at  any  out- house. 
oh.  198, 9  6   '     booth,  arbor,  or  other  place  appurtenant  thereto,  or  held 

C0Q6  of  I860, 

ch.  i98.§7        therewith,  he  shall  be  fined  one  hundred  dollars,  and  shaU 

Code  of  1873, 

ch.  iM,  s  7  forfeit  his  license,  and  give  security  for  his  good  behavior  for 
one  year,  or,  in  default  of  such  security,  be  imprisoned  not 
more  than  four  months.* 

Oaming  proved,  permission  presumed, 

» 

iR.c.,§i5,  p.  7.  In  a  prosecution  under  the  preceding  section,  if  the 
1847-8, 8  8, p.  114  gaming  be  proved,  it  shall  be  presumed  it  was  permitted  by 
oh.  198,  §7,  p.  the  keeper  of  the  house,  unless  it  appear  that  he  did  not 
Code  of  I860,  know  of,  or  suspect  such  gaming,  or  that  he  endeavored  to 
wi  *^  *^'  prevent  it,  and  gave  information  of  it,  with  the  names  of  the 
ch.  194,9  8,  p.     players,  to  the  next  court  of  the  county  or  corporation. 


1213 


Tavern-keeper,  <fec.,  hiring  to  another  any  outhouse,  d?c.y  for  pur- 
pose of  gaming, 

iR.  G.,si6,  p.  8.  If  a  keeper  of  an  ordinary  or  house  of  entertainment 
1847-8,  §  9, p.  114  let  or  hire  to  another  person  any  out-house,  or  other  place 

Code  of  1849,  «.iii  .  ^  iiji«ii 

oh.  198,  §8  which  has  been  at  any  time  appurtenant  to  or  held  with  the 
ch.  i98,§  9  '     house  kept  by  him,  with  intent  that  unlawfol  £camin£c  be  per- 

Codeof  1873,  .         j     ,  ,  ,     „         «.         .  .   ,  .  ,  . 

ch.  194,  s  9  mitted  thereat,  he  shall  saner  the  same  punishment  and  incur 
the  same  forfeiture'as  if  such  unlawful  gaming  were  permit- 
ted at  his  own  principal  house;  and  in  a  prosecution  therefor, 
if  the  gaming  be  proved,  it  shall  be  presumed  that  such  out- 
house or  other  place  was  let  or  hired  with  intent  aforesaid, 
unless  the  presumption  be  repelled  in  the  manner  mentioned 
in  the  preceding  section.! 

Winning  by  cheating,  punished, 

1R.C.,  j9,p.664  9.  If  any  person  playing  at  any  game,  or  making  a  wager, 
116  '  '^'  or  having  share  in  any  stake  or  wager,  or  betting  on  the 
oh.  198,  §9,  p.  hands  or  sides  of  others  playing  at  any  game,  or  making  a 
Code  of  i860,  wagcr,  shall  cheat,  or  by  fraudulent  means  win  or  acquire, 
807     '      '  '   for  himself   or  another,  money  or  other  valuable  thinfi:,  be 

Code  of  1873,       ^  J  a» 

ch.  194,  S  10,  p. 

11214  ♦  5  Leigh,  741,  761 ;  8  Id.,  767 ;  14  Gratt.,  679. 

t  See  principles  laid  down  in  cases  cited  in  note  to  §  6 ;  6  Leigh,  751 ;  8  Id.,  757:  ^ 

Id.,  608 ;  14  Gratt.,  683. 
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shall  be  confined  in  jail  not  more  than  one  year,  and  fined 
DOt  less  than  five  times  the  value  of  the  money  or  thing  won 
or  acqaired. 

Betting  on  elections  or  appointments. 

10.  If  a  person  bet  or  wager  money  or  other  thing  over  i847-8,§ii,p. 
the  value  of  five  dollars,  on  any  election  or  appointment  to  code  of  1949, 
any  office  or  place,  to  be  made  under  authority  of  the  con-  code  of  iseo, 
stitution  and  laws  of  this  state,  or  of  the  United  States,  he  Code  of  1873. 
shall  be  fined  not  less  than  the  value  of  such  money  or  thing, 

and  not  more  than  five  times  the  value  of  such  money  or 
thing.* 

Buying,  selling,  or  transferring  lottery  tickets  prohibited. 

11.  The   buying,   selling,   or  transferring    of   tickets  or  i852,{i.ppm-5 
chances  in  any  lottery  shall  be  and  the  same  is  hereby  pro-  ch.ioMi2,p. 
hibited.f  code  of  i87% 

oh.  194,  f  12,  p. 
1214 

Setting  up  or  promoting  lotteries  or  raffles. 

12.  If  a  person  shall  set  up  or  promote,  or  be  concerned  1R.0.J27.  p. 
in   managing  or  drawing  a  lottery  or  raffle,  for  money  or  i824-n5,§22,p.2i 
other  thing  of  value,  or  knowingly  permit  such  lottery  in  si 

any  house  under  his  control,  or  knowingly  permit  money  or  115 
other  property  to  be  raffled  for  in  such  house,  or  to  be  won  ch.  19a,  $§11/12, 
therein,  by  throwing  or  ueing  dice,  or  by  any  other  game  of  i852,j2,pp.84-6 
chance,  or  knowingly  permit  the  sale  in  such  house  of  any  ch.  i98.§i3  * 
chance  or  ticket  in  or  share  of  a  ticket  in  a  lottery;  or  any  ch. i94,si3  ' 
writing,  certificate,  bill,  token,  or  other  device  purporting  or 
intended  to  guarantee  or  assure  to  any  person,  or  entitle  him 
to  a  prize  or  share  of,  or  interest  in  a  prize  to  be  drawn  in  a 
lottery,  or  shall,  for  himself  or  another  person,  buy,  sell,  or 
transfer,  or  have  in  his  possession  for  the  purpose  of  sale,  or 
with  intent  to  exchange,  negotiate,  or  transfer,  or  shall  aid 
in  selling,  exchanging,  negotiating,  or  transferring  a  chance 
or  ticket  in  or  share  of  a  ticket  in  a  lottery,  or  any  such 
writing,  certificate,  bill,  token,  or  device,  he  shall  be  confined 
in  jail  not  more  than  one  year,  and  fined  not  exceeding  five' 
hundred  dollars.^ 

*  Shumate's  case,  15  Qratt.,  663. 
t  fi  Rand.,  662. 

J  5  Rand.,  719;  Const,  of  Va.,  Art.  V,  $18;  Commonwealth  v.  Chubb,  5  Rand.,  716 
Commonwealth  v.  Peck,  Id. 


.^^^ 
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1  R.C..{27,p. 

570 

IMIS,  1 1ft,  p. 

lie 

Code  of  1949.  ch. 

198.  2  15,  p.  745 

Code  of  IKTiO, 

cb.  198,  $  14,  p. 

808 

Code  of  1873, 

Ch.  194,  $  14,  p. 

1214 


Money,  dec,  drawn  or  proposed  to  be  drawn  in  such  lottery, 

forfeited. 

13.  All  money  and  things  of  valae,  drawn  or  proposed  to 
be  drawn  by  an  inhabitant  of  this  state,  and  all  money  or 
things  of  value  received  by  sach  person  by  reason  ol  bis 
being  the  owner  or  holder  of  a  ticket  or  share  of  a  ticket  in 
any  lottery,  or  pretended  lottery,  contrary  to  this  chapter, 
shall  be  forfeited  to  the  commonwealth. 

Unchartered  banks. 


2  R.  c,  ch.  208        14.  All  members  of  any  association  or  company  that  shall 
116    '      '       trade  or  deal  as  a  bank,  or  carry  on  banking  without  aa- 

Code  of  1849  »  1^  o 

ch.  198,  §  16,  p.   thority  of  law,  and  their  officers  and  agents  therein,  shall  be 
Code  of  I860,     confined  in  jail  not  more  than  six  months,  and  fined  not  less 

ch.  198,  §  16,  p.       ,  ,  ,       ,  ,  /•         I  ,       J    J    1  ■ 

806  than  one  hundred  nor  more  than  five  hundred  doLlars. 

Code  of  1873, 
cb.  194,  §  16,  pp« 

Issuing  and  circulating  notes  without  authority  of  law. 


2  R.  C,  ch.  208 
1847-^,  f  19,  p. 
116 

Code  of  1849, 
ch.  198,  f  17 
Code  of  1860, 
ch.  198,  §  16 
Code  of  1873, 
oh.  194,  i  15 


15.  fivery  person  who,  with  intent  to  create  a  circulating 
medium,  shall  issue,  without  authority  of  law,  any  note  or 
other  security,  purporting  that  money  or  other  thing  of 
value  is  payable  by  or  on  behalf  of  such  person,  and  every 
officer  and  agent  of  such  person  therein,  shall  be  confined  in 
jail  not  more  than  six  months,  and  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars. 


2  R.  C,  ch.  208, 
1820-1,  ch.  46 
1838,  S  4,  p.  81 
1847,  t  20,  p.  117 
Code  of  1849, 
ch.  198,  §  18 
Code  of  1860, 
ch.  198,  S  17 
Code  of  1873, 
ch.  194,  S  17 


2  R.  C,  ch.  208, 
1847-8, §  21,  p. 
118 

Code  of  1849, 
ch.  198,  §  19 
Code  of  1860, 
ch.  198,  §  18 
Code  of  1873, 
ch.  194,  §  18 


Passing  or  receiving  notes  of  unchartered  banks. 

16.  If  a  person  pass  or  receive  in  payment,  any  note  or 
security  issued  in  violation  of  either  of  the  two  preceding 
sections,  he  shall  be  fined  not  less  than  twenty,  nor  more 
than  one  hundred  dollars.. 

Persons  bringing  into  state  for  circulation  notes  under  five  dollars. 

punished. 

17.  If  a  person  shall  bring  into  this  state,  with  intent  to 
put  the  same  in  circulation,  any  bank  note  of  less  denomina- 
tion than  five  dollars,  issued  in  another  state,  or  shall  pass 
or  receive  such  note  in  payment,  he  shall  be  fined  not  leds 
than  twenty  nor  more  one  hundred  dollars ;  but  this  sectioo 
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shall  not  apply  to  a  non-resident  of  this  state,  traveling  or 
temporarily  sojourning  therein. 

JFHne  for  issuing  suck  notes;    who  deemed   issuer;    how  fine 

recovered. 

18.  In  every  case  where  a  note  of  a  less  denomination  than  1853-4,  ch.  11,  g 
five  dollars  is  offered  or  issued  as  money,  whether  the  said  co^eof  iseo, 
note  be  issued  by  a  bank,  corporation,  or  by  individuals,  the  Code  of  ma, 

n  •    *•  /  *•  V    J      ch.  194, 9 19 

person,  firm,  or  association  of  persons,  corporation,  or  body 
politic,  so  offering  or  issuing  such  note,  shall  pay  a  fine  of 
ten  dollars,  to  be  recovered  before  any  justice,  alderman  of  a 
city,  or  court  in  this  commonwealth ;  and  every  person  whose 
name  is  signed  on  the  face  of  such  note,  shall  be  deemed 
an  issuer  in  the  meaning  of  this  chapter. 

To  whom  fine  payable. 

19.  One-half  of  the  fine  or  penalty  recovered  in  any  case  1863-4,  ch.  11,  § 
under  this  chapter,  shall  go  to  the  informer,  and  the  residue  dooie  of  iseo, 
shall  be  paid  to  the  literary  fund:  provided  that  in  all  cases  code  of  isra, 
the  informer  shall  be  a  competent  witness,  and  that  such  in-  ^  '     ' 
former  shall  not  be  required  to  testify  to  more  than  the  de- 
nomination of  such  note. 

Private  action  given;  penalties  cumulative. 

20.  Any  person  may  recover,  by  [motion  before  a  single  i863-4,ch.u,§ 
justice  or  alderman,  or  before  any  court,  from  any  person  ckSeof  iseo, 
whose  name  is  on  the  face  of  a  note  of  a  denomination  less  codeof  isra, 
than  five  dollars,  which  may  be  issued  after  the  passage  of    '     ' 
this  act,  five  times  the  amount  of  such  note;  and  such  recov- 
ery shall  be  in  addition  to  the  fine  hereinbefore  imposed. 

Act  applicable  to  scrip  as  well  as  notes.  i86.v4,  ch.  11,  a 

6,  p.  14 
Code  of  1860, 

21.  This  chapter  shall  apply  an  well  to  interest-bearing  ch.  198,923 

Code  of  1873, 

scrip  for  sums  lees  than  five  dollars,  as  to  notes  of  other  eh.  194,  {23,  p. 

'  '  1216 

descriptions. 

,    ^  ,.    ,  lR.C.,§29,p. 

Act  remedial.  wo 

1847-8,  §  22,  p. 
116 

22.  All  laws  for  suppressing  gaming,  lotteries,  unchartered  ^f^'i^Ufj,. 
banks,  and  the  circulation  of  bank  notes  for  less  than  ^^^  cSde  ot  imi, 
dollars,  shall  be  construed  as  remedial.*  ci^  i98,  §  22,  p. 

— — • Code  of  1873.  oh. 

*  Shumate  v.  Common  wealth,  16  Oratt,  663.  194,  {  24,  p.  1216 
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IB. c. § a^ p.  Attorney's  fee. 

1838,  Ch.  107,  p. 
82 

i84i-a,|4,p.44  23.  In  every  case  of  coDviction  for  aD  offence  ander  sdj 
1847-8!  1 23.V  preceding  section  of  this  chapter,  an  attorney's  fee  of  ten 
Code  of  1840,     dollars  shall  be  taxed  in  the  costs. 

Ch.  198,  i  21 
Code  of  1 860,  ch. 

cSi  ft  1873,  Crediting  students. 

ch.  IM,  (  26 

i838,H2i3,p.3o  24.  If  a  person  so  violate  the  first  section  of  chapter  one 
1847-8,141,  p.  hundred  and  thirty-nine  of  the  Code  of  eighteen  hundred 
Code  of  1849.  seventy-three  as  to  be  liable  to  the  forfeiture  thereby  de- 
748     '      '      Glared,  he  shall,  moreover,  be  fined  not  less  than  fifly  nor 

Code  of  I860,  \  ,,,,,„  ,  ... 

ch.  198, s 38,  p.  more  than  three  hundred  dollars;  and,  upon  conviction,  he 
Code  of  1873,  ch.  shall  be  bouud  by  the  court  in  a  sum  not  less  than  five  hnn- 

194,  J  26,  p.  1216    -        ,     ,    ,,  ..  ,  «,    .  .  .  y. 

dred  dollars,  with  at  least  two  sufficient  sureties,  to  be  of 
good  behavior  for  a  year;  and  any  subsequent  violation  of 
the  section  aforesaid,  shall  be  held  to  be  a  forfeiture  of  the 
recognizance."*" 

Frauds  by  tobacco  inspectors. 

2  R.  c,  s  44.  p.  25.  If  any  inspector  of  tobacco,  issue,  or  cause  to  be  issued, 
1847-8,  ch.  121,  s  his  reccipt  or  note  for  any  tobacco  not  received  into  the 
Code  of  1849,  ch.  warehouse  of  which  he  is  inspector,  or  more  than  one  receipt 

198  i  'W 

Code  of  I860,     Or  note  for  the  same  tobacco,  except  when  authorized  by  law 

oh.  198,  §30,,  .  ^    ,  •!... 

Code  of  1873, ch.  to  do  80,  Or  rc-issuc  or  pass  away  a  tobacco  receipt  or  note, 

194  J  27  «  .f  * 

after  the  delivery  of  the  tobacco  for  which  it  was  given,  he 
shall  be  confined  in  the  penitentiary  not  less  than  two  nor 
more  than  five  years. 

Frauds  on  election  laws. 

Code  of  1849,  ch.      26.  If  any  person,  directly  or  indirectly,  give  to  a  voter 

Code  of' ikJ),^    in  any  election,  any  money,  goods  or  chattels,  or  pay  his 

811  ^^'**^'P-   capitation  tax,  under  an  agreement,  express  or  implied,  that 

ch.  1^94,  §28,  p.   Huch  voter  shall  give  his  vote  for  a  particular  candidate,  such 

1876-7,  ch.  271,  J  person  shall  be  punished  by  fine  not  less  than  twenty  nor 

more  than  one  hundred  dollars.    And  the  voter  receiving 

such  money,  goods  or  chattels,  or  having  his  capitation  lax 

paid,  in  pursuance  of  such  agreement,  shall  be  punished  in 

like  manner  with  the  person  giving  the  same.f 

•  Ck)de  1873,  pp.  983-4.  t  Const.  Va.,  Art  III,  {  L 
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Importing  convicts. 

27.  If  a  master  of  a  vessel,  or  other  person,  knowingly  i  Hen.  sut.,  p. 
import  or  bring  into  this  state  from  any  plane  out  of  the  12  Hen.  stat., 
United  States,  any  person  convicted  of  crime,  he  shall  be  iR.c.,ch. 24,^4 
confined  in  jail  for  three  months,  and  be  fined  one  hundred  dode'of  1849, 

^    „  ch.  1»8.}39 

dollars.  code  of  iseo, 

ch.  198,  §  41 
Code  of  1873, 
ch.  194,  §  » 
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Felonies  and  misdemeanors  defined. 

1.  OfPences  are  either  felonies  or   misdemeanors.    Such  i847-8,|i,  p.124 
offences   as  are  punishable  with   death  or  confinement  in  ch.  199,  §  1,  p. 

760 

the  penitentiary,  are  felonies;  all  other  offences  are  misdc- code  of  iseo, 

«  ch.  199,  S  1.  p. 

meanors.*  812 

Code  of  1873, 

Statutory  punishment.  ch.^i96,5i,p. 

2.  No  crime  shall  be  punished  with  death  unless  it  be  1847-8,  f  34,  p. 
directed  by  statute.  code  of  1849, 

§  2,  p.  760 

Code  of  I860, 
*  2  Vft.  Gas.,  122 ;  11  Gratt.,  292;  16  Id.,  503 ;  18  Id.,  989 ;  20  Id.,  825;  21  Id.,  790;  24  f  2,  p.  812 
IH  RAA  Code  of  1873, 

***•'  ****■  }  2,  p.  1217 
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i847-«,  ( 30,  p.  Common  law  offence  punishable  by  statute. 

124 

Code  of  1849, 

13,  p.  760  3.  A  common  law  offence,  for  which  punisbmect  is  pre- 

Code  of  I860,  '  *^  '^ 

l\p«i-2 scribed   by  statute,  shall  be  punished  only  in  the  mode  so 

Code  ol  187S,  j  i  r  j 

{3,  p.  1217        prescribed. 

lR.C.,§3,p.617 

id^,  19 10, ",  p.  Benefit  of  clergy  abolished ;  petit  treason. 

Id.,  ch.  172,  p. 
632 

1847-8, 5  22.  p-        4.  There  shall  be  no  plea  of  benefit  of  clergy,  nor  any  dis- 
Codeofi849,ch.  tiDCtion  between  murder  and  petit  treason :  but  the  last  men- 

199  {4 

Code  of  1860.     tioned  offence  shall  be  punished  as  murder. 

ch.  199,  §  4 
Code  of  1873, 

*^^-  ^^' '  *  Suicide  and  attainder  of  felony, 

1  R.  C,  H  35-38, 

1847-8,  i§  23-26,      5.  No  suicide  nor  attainder  of  felony  shall  work  a  cormp- 
code  of  1849,     tion  of  blood  or  forfeiture  of  estate. 

ch.  199,  (  A 
Code  of  1860, 

code^f  1873,  Fclony  not  to  merge  civil  remedy. 

ch.  195,  S  6 

1 R.  c,  ch.  165,      6.  The  commission  of  a  felony  shall  not  stay  or  merge  any 

p.  681  " 

1847-8,  §  29,  p.    civil  remedy'.* 

124  •' 

Code  of  1849, 

Code  oV  1860,  As  to  principal  in  second  degree  and  accessories. 

ch.  199,  §  6,  p. 
813 

Code  of  1873,        7.  In  the  case  of  every  felony,  every  principal  in  the  sec- 


1  R.  C,  §  9,  p. 


ond  degree  and  every  accessory  before  the  fact,  shall  be  pun- 
M\ich.'i86,"5  2,  igijed  as  if  he  were  the  principal  in  the  first  degree,  and 

p.  oly(b 

JU''-«.  §  33,  p.  every  accessory  after  the  fact,  shall  be  confined  in  jail  not 
oh^mV?*^'  more  than  one  year,  and  fined  not  exceeding  five  hundred 
codeof  I860,     dollars-t 

ch.  199,  §  7  > 

Code  of  1873, 

ch.  195,  i  7  Jyho  not  accessories  after  the  fact. 

ivict.,ch.85,(7      8.    But  no  pcrson  in  the  relation  of  husband  and  wife, 

Y  J      rtVi    At'    8  9 

id!|ch;87!l9  parent  or  grandparent,  child  or  grandchild,  brother  or  sister, 
i847Hi,'/6,p.i22  by  cousanguinity  or  affinity,  or  servant  to  the  offender,  who, 
ch.  ^99,  ^8  '  after  the  commission  of  a  felony,  shall  aid  or  assist  a  princi- 
ch.Jw.M  '  pal  felon  or  accessory  before  the  fact,  to  avoid  or  escape 
ch.m,S8  from  prosecution  or  punishment,  shall  be  deemed  an  acces- 
sory after  the  fact.J 


•1  Va.  Cas.,  164,  232;  2  Id.,  89,  111,  273,  325 ;  5  Rand.,  664. 

t  2  Va.  Cas.,  211 ;  2  Munf.,  444 ;  10  Leigh,  695;  10  Oratt.,  716 ;  18  Id.,  969 ;  24  Id.,  657 : 
25  Id.,  989;  26  Id.,  952. 
t  2  Va.  Cas.,  211 ;  25  Gratt.,  989 ;  26  Id.,  952. 
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Accessories;  how  indicted,  &c. 

9.  An  accessory,   either  before   or  after  the  fact,  may,  iR.c.,§8,p. 
whether  the  principal  felon  be  convicted  or  not,  or  be  amen- 1847-8,  $5  3,' 4,  s, 
able  to  jastice  or  not,  be  indicted,  convicted,  and  punished  code  of  i849, 

.       .!_  X  X-  •  u-    V.   1.      u  Ch.l99,§9 

in  the  connty  or  corporation  in  which  he  became  accessory,  code  of  i860, 

ch. 199  §  9 

or  in  which  the  principal  felon  might  be  indicted.     Any  such  code  of  1873, 
accessory  before  the  fact,  may  be  indicted  either  with  such 
principal  or  separately.* 

Attempts  to  commit  offences. 

10.  Every  person  who  attempts  to  commit  an  offence,  and  1847-8,5 12, p.  122 

,  ,      .  .     .  .     ,,    Code  of  1849, 

in  such  attempt  does  any  act  towards  its  commission,  shall,  ch.  199,  §  10,  pp. 
where  not  otherwise  provided,  be  punished  as  follows:  If  code  of  1860, 

ch.  199,  §  10,  p. 

the  offence  attempted  be  punishable  with  death,  the  person  sis 

^  ^  ^  ^  Code  of  1873, 

making  such  attempt,  shall  be  confined  in  the  penitentiary  ch.  195,  §  10,  p. 
not  less  than  two  nor  more  than  five  years,  except  that  in 
cases  of  attempt  to  commit  rape,  the  term  of  confinement  in 
the  penitentiary  shall  be  not  less  than  three  nor  more  than 
eighteen  years.  If  it.  be  punishable  by  confinement  in  the 
penitentiary,  he  shall  be  confined  in  jail  not  less  than  six  nor 
more  than  twelvemonths.  If  it  be  punished  by  confinement 
in  jail  or  fine,  he  shall  be  confined  in  jail  not  more  than  six 
months,  or  fined  not  exceeding  one  hundred  dollars;  but  if 
the  attempt  be  to  commit  grand  or  petit  larceny,  he  shall  be 
punished  with  stripes.f 

Limitation  of  prosecutions, 

11.  A  prosecution  for  committing,  or  procuring  another  ir.c.,8$6o,6i, 
person  to  commit  perjury,  shall  be  commenced  within  three  1831-2,  ch.  27,  p. 

26 

years  next  after  the  perjury  was  committed;  and  a  prosecu-  i847^,}i4,p. 
tion  for  a  misdemeanor,  or  any  pecuniary  fine,  forfeiture,  codeofi849,ch. 
penalty,  or  amercement,  shall  be  commenced  within  one  year  coAeofiseo.ch. 
next  after  there  was  cause  therefor,  except  that  a  prosecu- codl  of i873,ch. 
tion  for  petit  larceny  may  be  commenced  within  five  years,  i874,ch.3o,p.26 
and  for  an  attempt  to  produce  abortion,  within  two  years 
after  commission  of  the  offence.^ 

*  18  Gratt,  969 ;  Id.,  983. 

1 6  Gratt.,  706 ;  Id.,  676 ;  8  Id.,  661,  696 ;  17  Id.,  696. 

XWik,  Gas.,  312;  1  Call,  476;  9  Leigh,  671 ;  7  Gratt.,  631 ;  Code  1873,  §  23,  p.  393. 
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Where  offences  committed  without,  and  punishable  within  the  state. 
i847-«,f6,p.i22      12.  Prosecation  for  offences  committed,  wholly  or  in  part 

Code  ofI849,  ch.  "^  '^ 

199,212  without,  and  made  punishable  within  this  state,  may  be  in 

Code  of  I860,  ch.  '  *^..  ,.»t^l 

199.  j  12  any  county  or  corporation  in  which  the  offender  may  be 

ch.  196.5 12*     found,  or  to  which  he  may  be  sent  by  any  judge,  justice,  or 
court* 

When  committed  on  the  boundary  of  two  counties. 
1847-8.  s  7,  p.  122      13.  Au  offeucc  Committed  on  the  boundary  of  two  connties, 

Code  of  1849 

ch.  199,  s  13,  p.   or  within  one  hundred  yards  thereof,  may  be  alleged  to  have 
Code  of  I860,     been  committed,  and  may  be  prosecuted  and  puniahed  in 

ch.  199,  §  13,  p.       .^,  ^  J  r 

813  either  county. 

Code  of  1873,  "^ 

ch.  195,  §  13,  p. 

^^"  When  mortal  wound  given  in  one  county  and  death  ensues  in 

another. 


iR.  c,  J36,p.        14.  If  a  mortal  wound,  or  other  violence  or  injury  be 
i847-«,f  8,  p.  122  inflicted,  or  poison  administered  in  one  county  or  corpora- 

Codeofl849,  ,    ,         ,  ,  o  . 

ch.  199,  f  14       tion,  and  death  ensue  therefrom  m  another  county  or  corpo- 

Code  of  1860,  ,«  .  J..,. 

ch.  199,  s  14,  pp.  ration,  the  offence  may  be  prosecuted  in  either.j 

Code  of  1873, 

1218*^*'   **'  ^'  Effect  of  former  acquittal  upon  the  facts. 


1847-8,  §  10,  p. 

122 

Code  of  1849, 

ch.  199,  S  16 

Code  of  1860, 

ch.  199,  S  15,  p. 

814 

Code  of  1873, 

ch.  195,  S  15 


15.  A  person  acquitted  by  the  jury  upon  the  facts  and 
merits  on  a  former  trial,  may  plead  such  acquittal  in  bar  of 
a  second  prosecution  for  the  same  offence,  notwithstanding 
any  defect  in  the  form  or  substance  of  the  indictment  or 
accusation  on  which  he  was  acquitted.^ 

Effect  of  former  acquittal  on  the  ground  of  variance,  dfc. 

16.  A  person  acquitted  of  an  offence  on  the  ground  of  a 
variance  between  the  allegations  and  the  proof  of  the  in- 
dictment or  other  accusation,  or  upon  an  exception  to  the 
form  or  substance  thereof,  may  be  arraigned  again  on  a  new 

121^19  ^'^^*  indictment  or  other  proper  accusation,  and  tried  and  con- 
victed for  the  same  offence,  notwithstanding  such  former 
acquittal.§ 

•  See  ante,  Ch.  II,  J  6;  2  Va.  Cos.,  205. 

t  See  2  Va.  Cas.,  206. 

1 1  Va.  Ca8.,  164,  232 ;  2  Id.,  89,  111,  273,  825, 346 ;  5  Rand.,  669 ;  8  Oratt.,  661 ;  23  Id., 91  '>\ 
27  Id.,  934;  28  Id.,  950.    See  Const.  U.  S.,  Art.  V  of  amendments;  2  GnUL,  568;  >io  Id. 
852. 

S  Hatton*s  case,  3  Oratt.,  593;  6  Id.,  672;  27  Id.,  934;  Id.,  964. 


1847-«,  \  11,  p. 

122 

Code  of  1849, 

ch.  199,  S  16 

Code  of  1860, 

ch.  1{)9,  §  16 

Code  of  1873, 
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How  accused  may  he  convicted, 

17.  No  person  shall  be  convicted  of  felony,  unless  by  out-  i847-«,|9,p.  122 
lawry,  or  by  his  confession  of  guilt  in  court,  or  by  his  plea  ch.  199,  §  17  ' 
or  demurrer,  or  by  the  verdict  of  a  lupy,  accepted  and  ch.  199,  §  17  ' 

^    J  u      Ii.  .*  Codeofl873, 

recorded  by  the  court.*  ch.  195,  §  17 

Approvers  shall  not  be  permitted,  iw7-8,  §  24,  p. 

Code  of  1849,  ch. 

18.  Approvers  shall  not  be  admitted  in  any  case.  coAeo? iseo  ch. 

199,  {18 

Code  of  1873,  ch. 

On  what  evidence  convicted,  i»^  I  is 

19.  Except  where  it  is  otherwise  expressly  provided,  a  i847-8,§3i,p. 
person  convicted  of  felony  shall  not  be  a  witness,  unless  code  of  1849, 
he  has  been  pardoned  or  punished  therefor,  and  a  person  751-2  '      '^  ' 

•   xj^.  111x1  .  1.1  r  Code  of  I860, 

convicted  of  perjury  shall  not  be  a  witness,  although  par- ch.  199,  §  19,  p. 
doned  or  punished.t  Codeofi873,ch. 

'^  '  195, 5 19,  p.  1219 

In  prosecution  for  gaming. 

20.  No  person  prosecuted  for  unlawful  gaming  shall  be  1  r.  c,  §  28,  p. 
competent  to  testity  againnt  a  witness  for  the  commonwealth  1847-8, 132,  p. 
in  such  prosecution,  touching  any  unlawful   gaming  com-  Codeofi849,ch. 
mitted  by  him  prior  to  the  commencement  of  such  prosecu-  Codeofi^,ch. 

199  S  20 

tion;  nor  shall  any  witness  giving  evidence,  either  before  1866-7,  ch.  64,  | 
the  grand  jury  or  the  court  in  such  prosecution,  be  ever  pro-  CoS'eof  1873, 
ceeded  against  for  any  offence  of  unlawful  gaming  committed 
by  him  at  the  time  and  place  indicated  in  such  prosecution  ; 
but  such  witness  shall  be  compelled  to  testify,  and  for  refusing 
to  answer  questions,  may  by  the  court  be  fined  a  sum  not 
exceeding  five  hundred  dollars,  and  be  imprisoned  for  a  term 
not  exceeding  six  months. 

When  witness  not  incompetent  by  reason  of  interest, 

21.  No  person  who  is  not  jointly  tried  with  the  defendant  iR.c.,}9,p.68i 
shall  bo  incompetent  to  testify  in  any  prosecution  by  reason  1847-8,  i^'33,  p. 
of  interest  in  the  subject-matter  thereof.!  code  of  I849, 

ch.  199,  §  21 

Code  of  1860, 

*  9  Leigh,  633,  671 ;  10  Qratt.,  722,  724;  14  Id.,  662 ;  20  Id.,  724;  24  Id.,  639;  26  Id.,  866,  oh.  199,  §  21 

921,  943;  27  Id.,  934,  954,  997;  28  Id.,  969.  ch*^196  VS^' 

1 26  Gratt.,  865.  ■       »  9 

t  2  Va.  Cas.,  314,  490;  4  Rand.,  387;  10  Qratt.,  716. 
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1847-8,  §  48,  p. 

153 

Code  of  1 849,  ch. 

199,  {  22 
Code  oi  I860, 
ch.  199,  (  22 
Code  of  1873, 
ch.  19A,  S  22 


1  R.  C,  f  12,  p. 

619 

1847-8.  §18,  p. 

12:) 

Co<ie  of  1849, 

en.  199,  §  23 

Code  of  1860, 

ch.  109,  S  23 

Code  of  1873, 

ch.  195,  §  23 


Code  of  1873, 
ch.  19\  §  24 
Supra,  {  2:t 


When  statement  of  accused  not  to  be  given  in  evidence  against 

him. 

22.  In  a  criminal  prosecution,  other  than  for  perjary,  or 
an  action  on  a  penal  statute,  evidence  shall  not  be  given 
against  the  accused  of  any  statement  made  by  him  as  a  wit- 
ness upon  a  legal  examination. 

How  term  of  imprisonment  fixed, 

23.  The  term  of  confinement  in  the  penitentiary,  or  in 
jail,  of  a  person  convicted  of  felony,  where  that  punishment 
is  prescribed,  shall  be  ascertained  by  the  jury.* 

Punishment  in  misdemeanors,  and  fines,  when  not  fijced  by  law. 

24.  In  all  cases  of  conviction  for  misdemeanor,  the  court 
or  justice  trying  the  case,  shall  ascertain  the  punishment, 
where  the  same  is  not  fixed  by  law:  provided  that  not  more 
than  thirty-nine  stripes  shall  be  inflicted  in  one  day,  nor 
more  than  seventy-eight  for  one  offence,  and  that  no  fine 
shall  be  assessed  by  a  court  at  less  than  five  dollars,  or  by  a 
justice  of  the  peace  at  less  than  two  dollars  and  a  half,  unless 
otherwise  provided  by  law.*}" 


Punishment  in  cases  of  second  conviction  of  felonies. 
1847-8,  s  13,  p.        25.  When  any  person  is  convicted  of  an  offence,  and  sen- 

123 

6and7Wiu.iv,  tcnccd  to  Confinement  therefor  in  the  penitentiary,  and  it  is 
Code  of  1849,  ch.  alleged  in  the  indictment  on  which  he  is  convicted,  and  ad- 
Codeof'iseo,  mitted,  or  by  the  jury  found  that  he  had  been  before  sen- 
814  '  '^'  tenced  in  the  United  States  to  a  like  punishment,  he  shall  be 
ch.  195, §  25,  p.   sentenced  to  be  confined  five  years,  in  addition  to  the  time 

1219 

to  which  he  is  or  would  be  otherwise  sentenced.^ 


1847-8, S  14,  p. 

123 

Code  of  1849, 

oh.  199,  §  29,  p. 

752 

Code  of  1860, 

ch.  199,  2  26,  pp. 

814-15 

Code  of  1873, 

ch.  195,  §  26,  p. 

1220 


Of  two  previous  convictions  of  felonies, 

26.  When  any  such  convict  shall  have  been  twice  before 
sentenced  in  the  United  States  to  confinement  in  the  peni- 
tentiary, he  shall  be  sentenced  to  be  confined  in  the  peniten- 
tiary for  life. 

•  20  Gratt.,  848. 

1 1  Va.  Caa.,  79, 172,  262;  1  Call,  555;  8  Leigh,  755;  14  Gratt,  710;  24  Id.,  618. 

X  See  Band  v.  Commonwealth,  9  Gratt.,  738 ;  16  Id.,  499,  Rider's  Case. 
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Second  conviction  of  petit  larceny, 

27.  When  a  person  is  convicted  of  petit  larceny,  and  it  is  i847-«,§i6,  p. 
al]e&:ed  in  the  indictment  on  which  he  is  convicted,  and  ad-  codeof  i849, 

°  §27,  p.  752 

mitted,  or  by  the  jury  or  justice  of  the  peace  before  whom  Codeof  i8«n, 
he  is  tried,  found,  that  he  has  been  before  sentenced  in  the  cocfeof  i873, 

'  '  S  27,  p.  1220 

United  States  for  the  like  offence,  he  shall  be  punished  with 
stripes;  and,  in  the  discretion  of  the  court  or  justice,  may  be 
sentenced  to  work  in  the  chain-gang,  if  there  be  one  estab- 
lished in  the  county  or  corporation  in  which  he  was  tried, 
not  exceeding  twelve  months.* 

When  convicted  of  two  or  more  offences. 

28.  When  any  person  is  convicted  of  two  or  more  offences,  i847-8,  §  le, p. 
before  sentence  is  pronounced  for  either,  the  confinement  to  code  oi  i849, 
which  he  may  be  sentenced  upon  the  second,  or  any  subse-  code  of  isw, 

•^  '^  J  ^  §  28,  p.  815 

qaent  conviction,  shall  commence  at  the  termination  of  the  Codeof  i873, 

.  r  /.  ^  §-28,  p.  1220 

previous  term  or  terms  of  confinement.* 

Exception  as  to  female^  when  punishment  is  stripes, 

29.  In  any  case  where  a  female  is  convicted  of  an  offence 
punishable  by  stripes,  she  may,  in  the  discretion  of  the  court, 
be  punished  by  confinement  in  jail  not  exceeding  twelfe 
months,  instead  of  by  stripes. 

Identification  of  persons  convicted  of  felony ^  or  other  infamous 
offence;  register  to  be  kept  by  clerks  of  courts, 

30.  The  clerk  of  the  court  of  each  county  and  corporation,  1869-70,  ch.  391 
shall  keep  a  register  of  full  and  accurate  discriptive  lists  of  Code'of  1873, 

......  *  ^       .  ch.  195. 5  30,  p. 

every  person  convicted  in  his  own  or  any  other  court  ol  1220 
record  of  his  county  or  corporation,  of  felony  or  other  infa- 
mous off^ence,  and  a  duly  certified  and  attested  copy  of  any 
such  descriptive  list  may  be  used  as  prima  facie  evidence  of 
the  facts  therein  stated  in  any  question  of  identity.  Such 
register  shall  be  kept  written  up,  well  indexed,  and  shall  be 
opened  to  public  inspection  at  all  reasonable  hours.  Such 
register  shall  be  in  the  following  form: 


•  16  Gratt.,  499;  24  Id.,  618. 

•  Commonwealth  v.  Leaths,  1  Va.  Caf».,  161. 
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And  each  descriptive  liflt  shall  be  attested  by  said  clerk. 

Begisters  to  be  recorded;  fees  of  derks. 

31.  The  clerk  of  every  court  of  record  of  each  county  or 
'  corporation,  other  than  the  county  or  corporation  court,  shall 
within  ten  days  from  the  date  of  conviction  of  any  person 
in  his  court  of  any  offence  mentioned  in  the  twenty-ninth 
section  of  this  chapter,  deliver  to  the  clerk  of  the  county  or 
corporation  court,  for  record  in  said  register,  an  attested  des- 
criptive list  of  the  person  so  convicted,  in  the  form  herein- 
before prescribed.  For  the  service  mentioned  in  this  or  the 
said  section,  the  clerk  shall  be  entitled  to  a  fee  of  fifty  cents, 
to  be  paid  out  of  the  state  treasury. 

Duty  of  judges  in  regard  to  two  preceding  sections. 


186»-70.a3.p.646 


J3,p.646     32.  The  jadires  of  the  respective  courts  shall  take  care  that 
Code  of  1873,       ,  .  .  ,  .,  1.  ..  y  .L.       ,       . 

{32,  p.  1221       the  provisions  of  the  two  preceding  sections  of  this  chapter 

are  punctually  and  properly  carried  out  by  their  respective 

clerks. 
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CHAPTBE   XI. 


FOR  PREVENTING   THE  COMMISSION   OF  CRIMES. 


Sec, 

1.  Conseryaton  of  the  peace ;  Jurisdic- 

tion. 

2.  On  complaint  that  an  offence  is  in- 

tended. 

3.  When  to  issae  warrant  for  apprehen- 

sion. 

4.  Duty  of  conserrator  on  hearing  the 

case. 

5.  When  appeal  allowed. 

6.  Power  of  court  thereupon,  and  when 

accused  is  committea. 

7.  How  discharged  from  Jail. 

8.  Persons  going  armed. 

9.  Persons  making  an  afl^y,  Ac,  in 

presence  of  the  court. 

10.  Proceedings  when  person  suspected 

of  retailing  spirits  without  license. 

11.  Special  county  police;  how  appoin- 

ted. 

12.  How  removed. 

13.  How  Tacancy  created. 

14.  Jurisdiction  of  special  police. 

16.    Power  to  arrest  and  to  search  for 
stolMi  property. 


See, 
16. 

17. 
18. 
19. 
20. 


21. 
22. 


28. 


24. 

26. 

26. 
27. 
28. 


Duty  of  Justice;  may  bind  to  keep 
the  peace. 

Oath  to  be  taken  by  police. 

Their  compensation. 

Authority  to  call  for  aid. 

Conservator  of  the  peace  at  watering 
places  and  colleges ;  his  jurisdic- 
tion. 

Power  to  prescribe  police  regular 
tions. 

Term  of  office ;  violation  of  regular 
tlons,  cause  for  recognising^  the 
offender. 

Policeman ;  his  powers  same  as  con- 
stable, except  as  to  civil  process; 
oaths  of  conservator  and  policeman. 

Chain-gangs  authorised  in  cities, 
towns,  and  counties. 

Rules  and  regulations  for  their  gov- 
ernment; how  imposed. 

Order  of  judges ;  wnat  to  direct 

Who  exempted. 

Prisoners  may  be  compelled  to  work 
out  fine  and  costs. 


Conservators  of  the  peace;  jurisdiction. 

1.  Bvery  judge  throughout  the  state,  and  every  justice,  2  r  c,  ch.263, 

commiPsioDer  in  chancery,  and  notary  public,   within   his  mv-s,  %  1,  p. 

127 
county  or  corporation,  shall  be  a  conservator  of  the  peace,  code  of  i848, 

and  may  require  from  persons  not  of  ijood  fame,  security  for  ws     ' '  '  p* 

their  good  behavior,  for  a  term  not  exceeding  one  year.*         ch.  201,  %  1,  p. 

817 

Code  of  1873, 

On  complaint  that  an  offence  is  intended,  m^^' * ^' ^" 

2.  If  complaint  be  made  to  any  such  conservator  that  there  1847-8,  §2,  p.  127 

A  *r  4U*  '    ,.      A      ^  •*  Codeofl8l9, 

IS  good  cause  to  fear  that  a  person  intends  to  commit  an  52,  p.  755 

/»  .1  .         r  .  .  .     t .  Code  of  1860, 

offence  against  the  person  or  property  of  another,  he  shall  fi2,p.8i7 

.  ,        ,  ,    .  J  .  ,       Code  of  1873, 

examine  on  oath  the  complainant,  and  any  witnesses  who  ch.  195,12,  p. 
may  be  produced,  reduce  the  complaint  to  writing  and  cause  supra,  s  1 
it  to  be  signed  by  the  complainant.f  • 


When  to  issue  warrant  for  apprehension. 

3.  If  it  appear  proper,  such  conservator  shall  issue  a  war- 1847-8,8.3,  p.  127 
rant,  reciting  the  complaint,  and  requiring  the  person  com-  {3,  p.  755     * 
plained  of  forthwith  to  be  apprehended  and  brought  before  ch.2oi,S3.p' 
him  or  some  other  conservator.t  Code  of  i87s, 

ch.  196,  S  3,  p. 

-  1223 


*  6  Band.,  676 ;  2  Va.  Cas.,  361.    See  poatea,  §  16. 


1 16  Oratt.,  388. 


X  3  Munf.,  468. 
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Duty  of  conservator  on  hearing  the  case. 

1846-fl,  ch.  fi,  p  4.  When  such  person  appears,  if  the  conservator,  on  bear- 
i»47-8,H4«^  ^  IDS  the  parties,  consider  that  there  is  not  iicood  caase  for  the 

7  8  p.  128  o  r  r  o 

Code  of  1849,     complaint,  he  shall  discbarge  the  said  person,  and  may  give 

9  4.  p>  TtiO 

Code  of  180(1,  judficment  in  his  favor  aicainst  the  complainant  for  his  costs. 
818     '     '        If  he  consider  that  there  is  £cood  cause  therefor,  he  may  re- 

186G-7, 1 4,  p.  916  ^  . 

Code  of  1873,  quire  a  rccognizancc  of  the  person  against  whom  it  is,  and 
give  judgment  against  him  for  the  costs  of  the  prosecution, 
or  any  part  thereof;  and  unless  such  recognizance  be  given, 
he  shall  commit  him  to  jail  by  a  warrant,  stating  the  sum 
and  time  in  and  for  which  the  recognizance  is  directed.  The 
person  giving  judgment  under  this  section  for  costs,  may  issue 
a  writ  of  fieri  facias  thereon,  it  an  appeal  be  not  allowed; 
and  proceedings  thereupon  may  be  according  to  the  ninth 
and  eleventh  sections  of  chapter  one  hundred  and  forty- 
seven,  Code  of  eighteen  hundred  and  seventy-three.'^ 

When  appeal  allowed. 

1847-8, 2§  9-10,  5.  A  person  from  whom  such  recognizance  is  required, 
Sodeof  1849,  may  on  giving  it,  appeal  to  the  court  of  the  county  or  cor- 
75«  '  '^'  poration;  in  such  case  the  officer  from  whose  judgment  the 
ch.  201,  §  f>,  p.  appeal  is  taken,  shall  recognize  such  of  the  witnesses  as  he 
186&-7,  §  A.  p.  916  thinks  proper.t 

Code  of  187:$, 
ch.  195,  §  5,  p. 

^^^  Power  of  court  thereupon,  and  when  accused  is  committed. 

1847-8,  ^  11, 12,  6.  The  court  may  dismiss  the  complaint  or  affirm  the  judg- 
codeof  1849,  mcnt,  and  make  what  order  it  sees  fit  as  to  the  costs.  If  it 
todeof  \m),  award  costs  against  the  appellant,  the  recognizance  which 
i8fiV,-7,  go,  p. 916  he  may  have  given,  shall  stand  as  a  security  therefor.     When 

Code  of  1873,         ,  .  ^    .,  ,  ,  , 

§6.  p.  1223  there  is  a  failure  to  prosecute  the  appeal,  such  recognizance 
shall  remain  in  force,  although  there  be  no  order  of  ufiirm- 
ance.  On  any  appeal  the  court  may  require  of  the  appellant 
a  new  recognizance  if  it  see  fit. 

How  discharged  from  jail. 

1847-8,  §§  13,  14, 

Code  of  1849,  7.  Any  person  committed  to  jail  under  this  chapter,  may 
codoofiHGo,  be  discharged  by  the  county  or  corporation  court  on  such 
1866-7. §7,  p. 916  torms  as  it  may  deem  reasonable. 

Code  ot  1873, 

ch.  196,  §  7 

•  Code  of  1873,  p.  1005;  6  Rand.,  676;  6  Gratt.,  670;  14  Id.,  648.  f  24  Gratt.,  61{f. 
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Persons  going  armed, 

8.  If  a  person  go  armod  with  a  deadly  or  dangerous  weapon,  i  R.^c,  ch.  io4, 
without  reasonable  cause  to  fear  violence  to  his  person,  family  imt-s,  §  la,  p. 
or  property,  be  may  be  required  to  give  a  recognizance,  with  code  of  i849, 
the  right  of  appeal,  as  before  provided,  and  like  proceedings  code  of  laeo, 
shall  be  had  on  such  appeal.*  ^odf  of  i873, 

^'^  ch.  196,  §  8 

Persons  making  an  affray,  dec,  in  presence  of  court. 

9.  If  a  person,  in  the  presence  of  a  court  or  a  conservator  i  r.  c,  ch.  io4, 
of  the  peace,  make  an  affray,  or   threaten  to  kill  or  beat  1847-8,  §  15,  p. 
another,  or  to  commit  violence  against  his  person  or  property,  code  of  1849, 
or  contend   with  angry  words,  to  the   disturbance  of  the  code  of  iseo, 
peace,  he  may  without  process  or  further  proof,  be  required  code  of  isra, 

f         .  "^       .  '^  ^  ^  ch.  196,  §  9,  pp. 

to  give  a  recognizance.  1223-4 

Proceedings  when  person  suspected  of  retailing  spirits  without 

license, 

10.  If  any  justice  suspect  any  person  of  selling  by  retail,  code  of  1849, 

wine  or  ardent  spirits  or  a  mixture  thereof,  contrary  to  law,  co'deof  iseo, 

i_       u  II  au  j        u      •*  L  5 1",  pp.  818-W 

he  shall  summon  the  person,  and  such  witnesses  as  ho  may  isgg-t,  §  10,  p. 

think  proper,  to  appear  before  him:  and  upon  the  persons  code  of  i873,ch. 

•  P  •!•  *  -f    *l.       •       *•  •     •  196,  S 10,  p.  1224 

appearing,  or  failing  to  appear,  if  the  justice,  on  examining 
the  witnesses  on  oath,  find  sufficient  cause,  be  shall  direct  the 
commonwealth's  attorney  for  the  court  of  his  county  or  cor- 
poration, to  institute  a  prosecution  against  such  person,  and 
shall  recognize  the  material  witnesses,  or  cause  them  to  be 
summoned  to  appear  at  the  next  term  of  said  court;  such 
justice  may  also  require  the  person  suspected,  to  enter  into 
a  recognizance  to  keep  the  peace  and  be  of  good  behavior, 
for  a  time  not  exceeding  one  year.  If  such  recognizance  be 
given,  the  condition  thereof  shall  be  deemed  to  be  broken,  if, 
during  the  period  for  which  it  is  given,  such  person  shall  sell, 
by  retail,  wine  or  ardent  spirits  or  a  mixture  thereof,  con- 
trary to  law.f 

Special  county  police;  how  appointed,  issg-eo,  ch.  03,  | 

1,  p.  172 
.  -      r«.  «     »    '  1  .  ,  ^'Ode  of  1860, 

11.  The  county  courts  of  the  several  counties  and  corpo-  ch.  201,  §  11,  p. 
rations  of  this  commonwealth,  may,  if  they  deem  it  advisa- 186«-7,  §  11,  p. 

*  Se^Tupra.  §4.'  f^T^r^l^W.  ^l^%^^^'^l%^ 

O  1224 
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ble,  appoint  a  special  police  force,  to  consist  of  not  less  than 
twelve  suitable  and  discreet  persons,  who  shall  serve  as  such 
nntil  others  are  appointed  in  their  place  by  the  court. 

How  removed, 

1850-00,  ( 2,  p.  12.  The  court  may,  at  any  time,  remove  any  or  all  of  snch 
Oodeofi86o,ch.  police,  and  appoint  others,  and  may  fill  any  vacancy  that 
18W-7,  s  12,  p.  may  occur  in  said  police  force,  or  may  add  to  the  number 
Code  of  1873,  oh.  thcretoforc  appointed. 

lM,il2  ^^ 

How  vacancy  created. 

i86»-«),S3,p.  13.  The  removal  from  the  county  in  which  he  was  ap* 
Code  of  i860,  pointed,  shall  vacate  the  office  of  such  person  so  appointed, 
i86e-7/{  13,  p.  or  he  may  resign  or  decline  the  appointment ;  and  thereupon 
Code  of  1873,  ch.  the  vacancy  shall  be  filled  by  the  court. 

196,  J  13  "^  "^    . 

Jurisdiction  of  special  police. 

Code  of  1873,  ch.  14.  The  juHsdiction  and  authority  of  said  police  shall 
Supra,  2 13  extend  no  further  than  the  limits  of  the  county  in  which 
they  are  appointed,  and  a  copy  of  the  order  of  appointment 
made  by  the  court,  attested  by  the  clerk  of  such  court,  shall 
in'  all  cases  be  received  as  evidence  of  their  official  char- 
acter.* 

Power  to  arrest,  and  to  search  for  stolen  property. 

Code  of  1873,         15.  It  shall  bc  the  duty  of  said  special  police  so  appointed. 

Supra,  (13  and  they  are  hereby  authorized  to  apprehend  and  convey 
before  a  justice  of  the  peace,  to  be  dealt  with  according  to 
law,  all  persons  whom  they  may  be,  by  the  warrant  of  a 
justice,  directed  to  apprehend,  or  whom  they  have  cause  to 
suspect  have  violated  the  laws  of  the  state,  or  intend  so  to 
do;  and  they  shall  be  authorized  to  search  for  stolen  prop- 
erty, at  any  time,  upon  the  application  of  any  one  who  will 
make  affidavit  before  any  conservator  of  the  peace  that  his 
property  of  a  certain  description  has  been  stolen,  and  that 
he  has  reason  to  suspect  that  it  is  concealed  in  the  house  or 
on  the  premises  of  a  certain  named  person  or  persons ;  if 
such  property  be  found,  the  police  shall  proceed  as  if  he  were 
an  officer  acting  under  chapter  thirteen  of  this  act.f 

•  26  Gratt,  976.  f  M  Gratt^  9K. 
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Duty  of  jtistice  ;  may  bind  to  keep  peace. 

16.  In  all  cases  arisins:  under  this  chapter,  the  justice  codeofi87»,ch. 

°  '  ,,    -       196,  f  16,  p.  1225 

3efore  whom  the  person  or  persons  so  arrested  shall  be  Supra,  $  is 
brought,  shall  examine  into  the  case  and  dispose  of  the  same 
according  to  law;  and  if  he  think  the  person  so  apprehended 
should  be  bound  over  to  keep  the  peace  and  be  of  good 
t>eh&vior,  he  shall  order  him  or  her  to  enter  into  recognizance 
\,o  that  effect,  in  the  manner  now  prescribed  by  law,  and  in 
iefault  thereof  such  person  may  be  committed  to  jail.* 

Oath  to  be  taken  by  justice. 

17.  Before  entering  upon  the  discharge  of   their  duties,  code  of  isrs, 
the  persons  so  appointed,  in  addition  to  an  oath  to  be  faith-  Sapra/si3 
ful  and  true  to  this  commonwealth,  and  to  support  the  con- 
stitution thereof,  shall  take  an  oath  faithfully  to  discharge 

their  duties. 

Their  compensation. 

18.  The  county  courts  may,  if  they  see  proper,  allow  com-  codeofi873,ch. 
pensation  to  said   police,  or  any  expense  incurred  in  thesupra,$i3 
execution  of  their  duties,  to  bo  paid  out  of  the  county  levy. 

Authority  to  call  for  aid. 

19.  The  said   officer  or  officers  shall   have   power  and  codeofis73,Qh. 

196  { 19 

authority  to  require  any  person  to  aid  in  making  such  arrest,  Sapra,  $  is 
as  sheriffs  are  now  authorized  by  law. 

Conservator  of  the  peace  at  watering  places  and  colleges;   his 

jurisdiction. 

20.  The  county  court,  or  the  judge  of  the  circuit  court  of  i859-«o,oh.64,fi 
any  county  m  which  any  watering  place  may  be  located,  or  ists-s,  oh.  u,  { 
in  which  the  University  of  Virginia  or  any  incorporated  code  of  isrs, 

11  .  1  ,.         .  «     1  •  ch.  196, 8  20,  p. 

college  may  be,  may,  upon  the  application  of  the  owners  or  1225 
proprietors  of   such    watering  place,   or  of   the   board  of 
visitors  of  said  University  or  other  constituted  authority  of 
any  incorporated  college,  appoint  some  citizen  of  the  oom- 

*  $  16,  ch.  196,  Code  of  1873,  amended  by  the  addition  of  the  words,  "and  in  default 
thereof,  such  person  may  be  committed  to  Jail."  At  common  Uw,  without  the  aid  of 
this  clause,  the  power  to  commit  Is  incident  to  the  office.  1  Ld.  Ray.,  66 ;  2  Hawk., 
ch.  16,  $  6,  and  opinion  of  Ch.  J.  Marshall  in  Burr*s  Case. 
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Code  of  1873, 
ch.  196,  §  '^1 
1874,  p.  222 
Supra,  S  20 


Code  of  1873, 
ch.  196,  2  22 
Supra,  S  21 


moD  wealth  conservator  of  the  peace,  whose  jurisdiction  sbiLJ 
extend  over  the  grounds  attached  to  such  watering  place 
university  or  incorporated  college,  within  such  limits  as  sh%\ 
be  prescribed  in  the  order  appointing  such  conservator. 

Power  to  prescribe  police  regulations. 

21.  Such  conservator  shall  have  power  to  prescribe  such 
police  regulations,  not  inconsistent  with  the  laws  of  iL^ 
commonwealth,  as  may  be  expedient  for  the  preservation  o; 
the  peace  and  good  order  of  such  watering-place,  or  of  fuel 
university  or  incorporated  college,  and  shall  keep  such  regz 
lations  posted  at  some  public  place  within  his  jurisdiciioD.^ 

Term  of  office;   violation  of  regulations  cause  for   recogn'':  <  j 

the  offender, 

22.  Sach  conservator  of  the  peace  shall  hold  his  office  k-: 
one  year  from  the  time  of  his  appointment,  and  within  the 
limits  prescribed  for  his  jurisdiction,  shall  be  a  conservator 
of  the  peace ;  and  the  violation  of  any  regulation  prescribe  i 
and  published  in  the  manner  required  by  the  preceding  sec- 
tion, shall  be  held  to  be  sufficient  cause  for  recognizing  iLj 
violator  to  answer  the  same,  and  to  be  of  good  behavior,  or 
to  keep  the  peace,  as  may  seem  proper. 

Policeman;  his  power  same  as  constable,  except  as  to  civil  ir- 
cess;  oaths  of  conservator  and  policeman. 

23.  Such  court  shall  have  power,  and  is  hereby  authorize i 
to  appoint  some  citizen  a  policemnn,  whose  power  and  duties 
shall  be  the  same  as  those  of  a  constable,  except  that  be  ehal! 
not  have  authority  to  execute  civil  process.  Before  the  saii 
conservator  of  the  peace  and  policeman  shall  perform  iU 
duties  of  their  respective  offices,  they  shall  take  the  oaths 
prescribed  by  law,  before  the  court  making  the  appointmeiit. 
or  before  a  justice  of  the  peace. 

Chain-gangs  authorized  in  cities,  towns,  and  counties. 

1860-70,  ch.  282,  24.  The  common  council  of  all  cities  and  towns  in  this 
fei-i,  ch.  113, 8  state,  containing  a  population  of  over  five  thousand  inhab:- 
co^ieof  1873,     tantp,  and  the  trustees  or  other  proper  authorities  of  otb.r 

ch.  196,  §  24  .^___ 

1874,  ch.  1-23 

*  See  ante^  §  1  of  this  chapter,  and  postea,  §  22. 


Code  of  1873, 
ch.  196,  §  23,  p. 
1226 
Supra,  §  21 
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ncorporated  towns  of  less  than  five  thousand  inhabitants, 
Lnd  the  board  of  supervisors  of  each  county,  or  if  they  shall 
aot  act,  the  judge  of  the  county  or  corporation  court  of  such 
county  or  corporation,  are  hereby  authorized  and  empowered 
to  establish  chain-gangs,  to  be  composed  of  persons  herein- 
Etfter  described,  in  their  respective  cities,  counties,  and  towns, 
[or  the  purpose  and  object  of  working  on  the  streets,  roads, 
ind  public  property  of  such  cities,  counties,  and  towns;  and 
ill  male  persons  above  the  age  of  sixteen  years,  who  may  be 
convicted  of  misdemeanor,  or  of  any  offence  deemed  infa- 
nous  in  law,  and  sentenced  to  confinement  in  jail  as  a  punish- 
ment, or  part  punishment  for  such  ofl^ence,  or  who  may  be 
imprisoned  for  failure  to  pay  any  fine  or  penalty  which 
may  have  been  imposed  upon  or  assessed  against  such  per- 
son upon  such  conviction,  or  upon  conviction  for  any  viola- 
tion of  any  ordinance  of  any  city  or  town  which  by  said 
ordinance  may  be  punished  by  confinement  in  jail  or  fine, 
may  be  required  to  work  in  such  chain-gang:  provided  that 
any  county  which  has  not  established  a  chain-gang  of  its 
own,  may,  by  its  supervisors  or  judge,  contract  to  hire  such 
convicted  persons  as  are  liable  to  work  in  a  chain-gang,  to 
the  authorities  of  any  county,  city,  or  town  which  has  a 
chain-gang;  such  persons  to  be  subject  to  the  rules  and  regu- 
lations established  for  the  government  of  the  chain-gang  in 
which  they  shall  be  employed. 

Mules  and  regulations  for  their  government;  how  imposed, 

■ 

25.  Such  common  councils,  trustees,  or  other  proper  au-  code  of  ists. 
tbority,  and  boards  of  supervisors  or  judge,  shall  establish  6upra,'§  24 
rules  and  regulations  for  the  care,  safe-keeping,  and  govern- 
ment of  such  persons  while  so  employed,  and  shall  provide 

for  the  payment  of  the  expenses  of  said  chain-gangs,  and 
shall  furnish  the  clothing  necessary  for  such  persons,  to  be 
paid  out  of  their  city,  town,  and  county  treasuries. 

Order  of  judge;  iohat  to  direct, 

26.  The  judge  shall  order  such  persons  as  may  be  confined  Code  of  i873, 

•i.*    J    *      *U       •    -1      P  I.-  *  *•  ,  Ch.  196,  §  26,  pp. 

or  committed  to  the  jail  of  his  county  or  corporation,  and  1226-7 
liable    to    work    in   chain-gangs   under    the  provisions   of 
ibis   chapter,   to    be   delivered    by  the   jailor  to   the  per- 
son authorized  to  take  charge  of  abd  work  the  chain  gang 
in  his  county,  city,  or  town;  which  order  shall  specify  the 
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Codo  of  1873, 
ch.  196,  S  27 
Supra,  S  24 


length  of  time  each  person  is  required  to  work  in  sach  cha:^ 
gang.  He  may  direct,  if  the  judge  shall  think  proper  so  :»: 
do,  that  they  be  confined  in  the  jail  when  not  engaged  i: 
work.  The  jailor  shall  take  a  receipt  for  every  prisoner 
delivered  by  him  under  such  order,  which  shall  Jischari::- 
him  from  all  liability  for  the  escape  of  such  persons  so  loc^ 
as  they  may  not  be  in  his  custody. 

Who  exempted. 

27.  If  it  shall  be  manifest  that,  from  old  age,  bodily  infirm- 
ity, or  any  other  cause,  any  person  otherwise  liable  to  labcr 
in  the  chain-gang  should  be  exempted  therefrom,  it  shall  be 
the  duty  of  the  judge  to  make  an  order  to  that  effect,  static 
in  the  order  the  reason  therefor. 


T 

3 


Code  of  1873, 
ch.  196,  S  28 
Supra,  S  24 


Jhisoners  may  be  compelled  to  work  out  fine  and  costs, 

28.  All  persons  held  to  labor  under  the  provisions  of  thi« 
chapter  for  the  non-payment  of  any  fine  imposed  upon  or 
assessed  against  them,  shall  be  required  to  work  oat  the  Mi 
amount  of  all  such  fines  or  assessments,  including  the  legal 
costs,  at  the  rate  of  twenty-five  cents  per  day  for  each  day 
so  held,  Sundays  excepted:  provided  that  all  persons  held 
to  labor  under  the  provisions  of  this  chapter,  shall  be  enti- 
tled to  a  credit  of  twenty-five  cents  for  each  day  of  their 
confinement,  whether  they  labor  or  not,  as  a  credit  upon  any 
fine  which  may  be  assessed  against  them.     A  statement  of 
the  amount  of  the  fine  or  assessment,  together  with  the  costs 
and  the  number  of  days  labor  required  to  discharge  the 
same,  shall  be  made  out  under  the  direction  of  the  judge. 
and  delivered  to  the  person  in  charge  of  the  chain-gang  at 
the  time  he  receives  the  delinquent:  provided  that  no  person 
shall  be  held  to  labor  in  any  chain-gang  for  the  non-payment 
of   any  fine  imposed  upon  or  assessed  against  him,  for  a 
greater  period  than  six  months. 
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CHAPTEK  XII. 
OF  coroners'  inquests. 


Sec. 

1.  What  coroner  to  aot ;  his  warrant. 

2.  Summons  to  witnesses. 

3.  How  warrant  and   summons   exe- 

cuted. 

4.  Jury  formed,  and  their  oath. 

5.  How  witnesses  compelled  to  attend ; 

how  evidence  taken. 

6.  In<|uisitlon. 

7.  Evidence,  Ac,  returned  to  court; 

witnesses  recognised. 


See, 
8. 

9. 

10. 


11. 

12. 
13. 


Coroner  to  issue  same  process  as  a 
justice. 

when  deceased  a  stranger,  bodv  to 
be  buried ;  how  costs  to  be  paid. 

.Coroner  may  require  physicians  to 
attend  inquest;  their  compensa- 
tion. 

Penalty  on  coroner  for  failure  of 
duty. 

Inquest  may  be  taken  on  Sunday. 

Coroners'  and  constables'  lees. 


What  coroner  to  act;  his  warrant. 

1.  Upon  notice  of  a  death  supposed  to  have  been  caused  iR.c.,§7.p.28g 
by  violence,  and  not  by  casualty,  the  coroner  of  the  city  of  i,p.9  *^  '^ 
Kichmond,  if  the  dead  body  be  in  the  penitentiary,  and  in  1.2,  pj  134 

*u  .,  X    *u  *  \'        -     Code  of  1849, 

any  other  case  the  coroner  of  the  county  or  corporation  in  ch.  202,  §  1,  p. 
which  the  dead  body  is,  shall  issue  a  warrant  to  the  follow-  code  of  iseo, 

ing  eflfect:   " county  (or  corporation  of ),  820-1       '^^* 

to-wit:   To  the   sheriff  (or  sergeant),  or  any  constable   of  21,  pp.' 919^21 ' 

.        .     V,  i..  r  V     Code  of  1873, 

county  (or  the  corporation  of )  •  ?Jt!«  ??•  5  ^' pp- 

You  are  required  to  summon   six   jurors  of    the  county 

(or  corporation)  of ,  to  attend  before  me,  a 

coroner  of  said  county  (or  corporation),  at  the   dwelling- 
bouse  of ,  (or  at  a  place  called ^),  in 


1227-8 


said  county  (or  corporation),  at  the  ho  ise  of , 

to  enquire  upon  the  view  of  the  body  of — ,  (or 

a  person  unknown),  there  lying  dead,  when,  how,  and  by 
what  means  he  came  to  his  death.  Given  under  my  hand 
this day  of  ." 


Summons  to  witnesses. 


2.  The  coroner  may  issue  a  summons,  directed  like  the  code  of  1873, 
warrant,  commanding  the  officer  to  summons  witnesses  to  1228^  ' 
attend  before  him  at  such  time  acd  place  as  he  may  direct.       ^^^^^ 


Mow  warrant  and  summons  executed, 

3.  Any  such  officer  to  whom  the  warrant  or  summons  Code  of  1873, 
may  be   delivered,  shall   forthwith   execute  it,  and  make  supra,  §  1 
return  thereof  to  the  coroner  at  the  time  and  place  named 
therein;  if  he  fail  so  to  execute  and  return  the  same,  he 
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Code  of  1973, 
§4,  p.  1228 
Supra,  §  1 


C!ode  of  1873, 
$5,  p.  1228 
Bupra,  §  1 


Code  of  1873, 
ch.  197,  {  6,  pp. 
1228-9 
Supra,  $  2 


shall  forfeit  twenty  dollarfl;  and  if  any  person  sammoned 
as  a  juror  fail  to  attend  as  required,  without  sufficient  excuse, 
he  shall  forfeit  ten  dollars. 

Jury  formed,  and  their  oath, 

4.  If  six  jurors  do  not  attend,  the  coroner  may  require 
the  officer  or  any  other  person  to  summon  others.  When 
the  full  number  of  six  shall  have  appeared,  the  coroner,  in 
view  of  the  body,  shall  administer  to  them  the  foUowiDg 
oath:  ^'You  swear  that  you  will  diligently  enquire,  and  true 
presentment  make,  when,  how,  and  by  what  means  the  person 
whose  body  here  lies  dead,  came  to  his  death,  and  return  & 
true  inquest  thereof,  upon  your  own  knowledge  and  the 
evidence  before  you.    So  help  you  God." 

Sow  witness  is  compelled  to  attend;  how  evidence  taken. 

5.  Witnesses  on  whom  the  summons  before-mentioned  is 
served,  may  be  compelled  by  the  coroner  to  attend  and  give 
evidence,  and  shall  be  liable  in  like  manner  as  if  the  sum- 
mons  had  been  issued  by  a  jastice  in  a  criminal  case.  They 
shall  be  sworn  by  the  coroner  before  giving  evidence  to  the 
inquest,  and  their  evidence  shall  be  reduced  to  writing  by 
him,  or  under  his  directions,  and  subscribed  by  them  respec- 
tively.* 

Inquisition. 

6.  The  jury,  afler  hearing  the  evidence  and  making  all 
needful  enquiries,  shall  deliver  to  the  coroner  their  inquisi- 
tion, wherein  they  shall  state  the  name  of  the  deceased  (if 
it  be  known),  the  material  circumstances  attending  his  death, 
and  if  they  find  that  he  came  to  his  death  by  unlawful  vio- 
lence, who  were  guilty  thereof,  either  as  principal  or  aoces- 
sory.  The  inquisition  may  be  to  the  following  effect: 
" county  (or  corporation)  of ,  to  wit:  An  inquisi- 
tion token  at 
on  the 


,  in  the  county  (or  corporation)  ol 

day  of  ,  in  the  year ,  before 


a  coroner  of  the  said  county  (or  corporation),  upon  the  view 

of  the  body  of ,  (or  a  person  unknown,)  there  lying 

dead.     The  jurors  sworn  to  enquire  when,  how,  and  by  what 
means  the  said  (or  person)  came  to  his  death,  upon 


*  23  Gratt,  919. 
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their  oaths,  do  say:  (Then  insert  when,  how,  and  by  what 
person,  means,  weapon,  or  instrament  he  was  killed,  and 
any  material  eircamstances.)  In  testimony  whereof,  the  said 
coroner  and  jurors  have  hereto  set  their  hands." 

Evidence,  dhc,,  returned  to  court;  witnesses  recognized. 

7.  The  coroner  shall  return  to  his  county  or  corporation  code  of  wis, 
court  the  inquisition^  writteti  testimony  and  recognizances  1229    '    '^' 
by  him  taken;  and  if  the  jury  find  that  murder,  manslaugh- 
ter, or  assault  had  been  committed  on  the  deceased,  shall 
require  such  witnesses  as  he  thinks  proper,  to  give  a  recogni- 
zance to  appear  and  testify  at  such  court  when  it  sits  for  the 

trial  of  the  accused.* 

Coroner  to  issue  same  process  as  a  justice. 

8.  If  a  person  charged  with  the  offence  by  the  inquest  be  oodeof  ia93, 
not  in  custody,  the  coroner  may,  for  his  apprehension,  issue  supra, si 
process  in  the  same  manner  as  a  justice;  it  shall  be  return- 
able before  a  justice,  and  proceeded  on  as  directed  by  chap- 
ter fourteen  of  this  act.! 

When  deceased  a  stranger,  body  to  be  buried;  how  costs  paid. 

9.  If  the  dead  person  be  a  stranger,  whether  an  inquest  Ood«  oi  1813, 
be  taken,  or  the  coroner  called  to  view  the  body  think  it 
unnecessary  to  have  an  inquest,  he  shall  cause  the  body  to  be 
decently  buried.  If  the  coroner  certify  that  he  believes  the 
deceased  has  not  sufficient  estate  in  this  state  to  pay  the 
expenses  of  the  burial,  the  coroner's  fees,  and  the  expenses 

of  the  inquest  (if  one  was  taken),  including  the  pay  of  the 
jurors,  as  hereinafter  provided  for,  they  shall,  when  allowed 
by  the  court  of  the  coroner's  county  or  corporation,  be  paid 
out  of  the  treasury.  In  other  cases,  all  such  charges  shall 
be  paid  out  of  the  estate  of  the  deceased,  or  if  the  estate  be 
insufficient,  by  the  county  or  corporation  aforesaid,  unless 
the  inquest  be  on  the  body  of  a  convict  in  the  penitentiary, 
in  which  case  the  same  shall  be  paid  out  ot  the  treasury 
after  being  allowed  by  the  executive.  Jurors  who  shall 
serve  on  a  coroner's  inquest  shall  be  entitled  to  receive  one 


•  16  Graft,  M7;  '&  Id.,  913. 

1 10  Oratt.,  668,  Wormley'0  Case;  JackBon'a  Gasa,  83  Id.,  919. 
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Code  of  187.i. 
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Aupra,§  II 


1874^'i,  oh.  :t49 


dollar  for  Bach  eervice,  to  be  paid  as  the  other  expenses  oi 
ioqaest  are  herein  above  directed  to  be  paid. 

Coroner  may  require  physicians  to  attend  inquest;  their  compen- 
sation. 

10.  In  taking  an  inquest^  the  coroner  maj  require  one  or 
more  physicians  to  attend,  and  give  information  and  render 
services  incident  to  his  profession  useful  to  the  jury;  and 
reasonable  compensation  therefor  shall  be  allowed,  as  part  of 
the  costs  of  the  inquest.* 

Penalty  on  coroner  for  failure  of  duty. 

11.  If  a  coroner  fail  to  perform  any  duty  herein  required 
of  him,  he  shall  forfeit  one  hundred  dollars.  In  case  ot  such 
failure,  or  if  there  be  no  coroner  authorized  to  act,  or  none 
in  the  neighborhood  in  which  the  dead  body  may  be  fqund, 
any  justice  of  the  county  may  act  as  coroner,  and  be  enti- 
tled to  the  same  fees,  and  be  subject  to  the  same  penalties.t 

Inquest  may  be  taken  on  Sunday. 

12.  Under  this  chapter  proceedings  may  be  had  for  sum- 
moning a  jury  and  witnessess,  and  an  inquest  may  be  held 
as  well  on  Sunday  as  any  other  day.| 

Coroners*  and  constables*  fees, 

13.  A  coroner  shall  have,  for  taking  an  inquest  on  a  dead 
body,  three  dollars,  except  where  the  coroner  is  a  pbysiciao 
and  actually  makes  an  examination  of  the  dead  body,  in 
which  case  his  fee  shall  be  five  dollars;  and  a  shenfiP,  or  coo- 
stable  for  summoning  a  coroner's  jury  and  the  witnesses,  one 
and  a  half  dollars. 


*  See  postea,  $  IH. 


X  Code  of  1873,  ch.  104,  $$  32,  38,  p.  848-9. 


t  to  OnM^  e» 


13.] 


SBABGH   WARRANTS. 


67 


CHAPTER   XIII. 


OF   SEARCH    WARRANTS. 


See. 
2. 


When  search  warrant  to  be  issued. 
When  warrant  to  be  issaed  to  search 
lor  coanterfeit  money,  fto. 


See. 

3.  How  warrant  directed ;  what  to  com- 

mand. 

4.  What  to  be  done  on  seisure,  under 

such  warrant,  with  the  property. 


When  search  warrant  to  be  issued, 

1.  If  there  be  complaint  on  oath  that  personal  property  1847-^,  ch.  25,  h 
has  been  stolon,  embezzled,  or  obtained  by  false  pretences,  code  of  i849, 
and  that  it  is  believed  to  be  concealed  in  a  particular  bouse,  759     '     '  ^' 
or  other  place,  the  justice  or  justices  to  whom  complaint  is  ch.  203,  §  1,  pp. 
made,  if  satisfied  that  there  is  reasonable  cause  for  such  i86o-7,|i,p.92i 
belief,  shall  issue  a  warrant  to  search  such  place  for  the  oh.  198, 1 1,  p. 

*      *  '^1230 

property.* 

When  warrant  to  be  issued  to  search  for  counterfeit  moneys  dhc. 

2.  On  like  complaint,  on  oath,  according  to  the  nature  of  code  of  1873, 
the  case,  the  justice  or  justices  to  whom  it  is  made,  if  satis-  i2aM*     ' '*'*' 
fied  that  there  is  reasonable  cause  therefor,  shall  issue  a  war-   ^^^ 
rant  to  search  specified  places  for  the  following  things: 

First.  Counterfeit  or  spurious  coin,  forged  bank  notes,  and 
other  instruments  or  writings,  or  any  tools,  machines,  or 
materials  for  making  them. 

Secondly.  Any  book  or  other  thing  containing  obscene   • 
language,  or  any  print,  picture,  figure,  or  description  mani- 
festly tending  to  corrupt  the  morals  of  youth,  and  intended 
to  be  sold,  loaned,  circulated,  or  distributed,  or  to  be  intro- 
duced into  a  family,  school,  or  place  of  education. 

Thirdly.  Lottery  tickets,  or  materials  unlawfully  made, 
provided,  or  procured  for  drawing  a  lottery. 

Fourthly.-  Any  gaming  apparatus  or  implements  used,  or 
kept  and  provided  to  be  used,  in  unlawful  gaming,  or  in  any 
place  resorted  to  for  unlawful  gaming. 

How  warrant  directed;  what  to  command, 

3.  Every  search  warrant  shall  be  directed  to  the  sheriff,  code  of  t873, 

I  I         /t  .  1  , .  .  ,  .    ,    ch.  198,  §  3,  p. 

sergeant,  or  constable  of  the  county  or  corporation  in  which  1231 
the  place  to  be  searched  nxay  be,  and  shall  command  him  to 

*  Gilmer,  221;  Amendmeni  lo  Const.  U.  S.,  Art.  4;  Va.  Bill  of  Rights,  §  10. 
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search  the  place  designated,  either  in  the  day  or  night,  and 
seize  such  stolen  property,  or  other  things,  and  bring  the 
same  and  the  persons  in  whose  possession  they  may  be 
found,  before  a  justice  or  court  having  cognizance  of  the 
case. 


Code  of  1873, 
ch.  198,  S  4 
Supra,  { 1 


What  to  be  done  in  seizure,  under  such  warrant,  with  the  pro- 

perty. 

4.  If  any  search  warrant  be  executed  by  the  seizure  of 
property,  or  of  any  other  of  the  things  aforesaid,  the  same 
shall  be  safely  kept  by  the  direction  of  such  justice  or  court 
to  be  used  in  evidence;  and  as  soon  as  may  be  afterwards, 
such  Rtolen  or  embezzled  property  shall  be  restored  to  its 
owner,  and  the  other  things  specified  aforesaid,  burnt  or 
otherwise  destroyed  under  such  direction.* 


CHAPTER  XIV. 


OF  ARREST,  COMMITMENT,  AND  BAIL. 


Sec 
1. 
2. 

3. 

4. 
6. 
0. 

7. 


9. 

10. 

11. 
12. 


Bt  whom  process  of  arrest  issued. 

when  isoued. 

When  officer  may  pursne  accused 

into  any  county. 
Person  arrested. 
Before  whom  to  be  brought. 
Bail  in  cane  of  felony;  when  and  by 

whom  allowed. 
Bail  in  other  cases;  when  and  by 

whom  allowed. 
Bail-piece  to  be  delivered  to  bail;  its 

form. 
Justice,  when  to  adjourn  the  case, 

and  how  to  proceed  thereupon. 
Proceedings  when  accused  fails  to 

appear. 
How  accused  is  committed. 
How  justices  to  proceed  in  examina- 
tion. 


Sec 
13. 

14. 

16. 
16. 

17. 

18. 

19. 


20. 


21. 


Witnesses  may  be  separated  durtof 

examination. 
When  testimony  to  be  reduced  to 

writing. 
When  justice  to  discharge  acriu«d 
When  sufficient  cause  to  charge  the 

accused. 
Recognixances  certified  to  clerk  of 

the  court. 
Justice  may  associate  other  justices 

with  him. 
Party  committed  for  misdemeanor. 

in  certain  oases  to  be  discharged: 

when  accused  may  be  witnei^. 
When  and  to  whom  order  discharv- 

ing  recognisance  or  sopersedioit 

commitment  to  be  returned. 
Where  accused  is  bailed,  eufficiect 

security  to  be  taken. 


By  whom  process  of  arrest  issued. 

1847-8,  ch.  15, 2  1.  A  judge  of  a  circuit,  county  or  corporation  court,  in 
co^*eofi849,ch.  Vacation  as  well  as  in  term  time,  or  a  justice,  may  issue  pro- 
clJde  of'i'wio!     cess  for  the   apprehension  of  a  person   charged    with   an 

ch.  204,  §  1,  p.  «.  , 

824  one  nee.  J 

1806-7,  5  1,  p.        — 

92*^ 

1870,  p.  .MO  *  Mayo^H  Guide  and  Math.  Cr.  Dig.,  tit.  Search  WarrantK. 

Code  of  1873,  ch. 
199,  S  1.  P«  1231 
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When  issued, 

2.  On  complaint  to  any  aach  officer  of  a  criminal  oflfence,  Tandsoeo.  iv, 

'  ''  Ch.  29,  §  63 

lie  shall  examine  on  oath  the  complainant  and  any  other  9  and  lo  viot., 
^witnesseSy  or  when  sach  officer  shall  suspect  that  an  onence  code  of  isrs. 
punishable  otherwise  than   by  fine  has  been  committed,  he  Sapra,'§  i 
may,  without  formal  complaint,  issue  a  summon  for  wit- 
nesses, and  shall  examine  such  witnesses;  and  if  he  sees 
good  reason  to  believe  that  an  offence  has  been  committed, 
shall  issue  his  warrant  reciting  the  accusation,  and  requiring 
the  person  accused  to  be  arrested  and  brought  before  a  justice 
of  the  county  or  corporation ;  and  in  the  same  warrant  may 
require  the  officer  to  whom  it  is  directed,  to  summon  such 
witnesses  as  shall  be  therein    named,  to  appear  and  give 
evidence  on  the  examination.* 

•     When  offlcer  may  pursue  accused  into  any  county, 

3.  If  a  person  charged  with  an  offence  shall,  after  or  at  code  of  i873, 
the  time  the  warrant  is  issued  for  his  apprehension,  escape  1232    •*''*■ 
from  or  be  out  of  the  county  or  corporation  in  which  the    '*'*'*'• 
offence  is  alleged  to  have  been  committed,  the  officer  to 

whom  the  warrant  is  directed,  may  pursue  and  apprehend 
him  anywhere  in  the  state;  or  a  justice  of  a  county  or  cor- 
poration other  than  that  in  which  it  was  issued,  on  being 
satisfied  of  the  genuineness  thereof,  may  endorse  thereon 
his  name  and  official  character,  and  such  endorsement  shall 
operate  as  a  direction  of  the  warrant  to  an  officer  of  such 
justice's  county  or  corporation.! 

Person  arrested, 

4.  An  officer  arresting  a  person  under  a  warrant  for  an  codeof  wts, 
offence  shall  bring  such  person  before,  and  return  such  war-  suprafi  1 
rant  to,  a  justice  of  the  county  or  corporation  in  which  the 
warrant  issued,  unless  such  person  be  Ici  to  bail,  as  herein-  . 

after  mentioned,  or  it  be  otherwise  provided. 

Before  whom  to  he  brought, 

5.  Where  a  warrant  is  issued  in  a  county  or  corporation,  Codeof  ibts, 
other  than  that  in  which  the  charge  ought  to  be  tried,  the  Bu'pra,Vi 


*  10  Gratt.,  646;  16  Id.,  338 ;  28  Id.,  891,  906.  f  Jonea  ▼.  Timberlake,  6  Rand.,  678. 
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justice  before  whom  the  accused  is  brought,  shall,  by  warrant 
commit  him  to  an  officer,  that  he  may,  and  such  officer  shal 
carry  him  to  the  county  or  corporation  in  which  the  tria^ 
should  be,  and  there  shall  take  him  before,  and  return  such 
warrant  to,  a  justice  there  f,  unless  otherwise  provided  for.' 

Bail  in  case  of  felony;  when  and  by  whom  allowed. 

1 R.  c,  oh.  167,  6.  A  justice  before  whom  a  person  is  charged  with  an 
ui.,*s 3,  p.  696  offence  not  punishable  with  death  or  confinement  in  the 
1^2,  p.  137  '  penitentiary,  or  of  which,  if  it  be  so  punishable,  only  a  light 
ch.  204,  §  6,  pp.  suspicion  of  guilt  falls  on  him,  may,  pending  the  examina- 
Code  of  I860,  ch.  tion  before  him,  or  upon  committing  such  person  for  trial 
1866-7, § 6, p.  922  admit  him  to  bail.  If  the  offence  be  so  punishable,  and  there 
1,  p.  440  '     'is  good  cause  to  believe  such  person  £cuilty,  he  shall  not  be 

Code  of  1873.      ,   .^      .     .,    .  .      ,.  /    „  ^        "^         .       .    .,  , 

eh.  199, $6, p.  let  to  bail  by  a  justice;  nor  shall  any  person,  in  jail  under 
an  order  of  commitment,  be  admitted  to  bail  by  a  justice  in 
a  less  sum  than  was  required  by  such  order.  But  a  court  io 
which  any  person  is  held,  and  to  be  tried,  for  a  criminal 
offence,  or  any  judge  of  a  circuit,  county,  or  corporation 
court,  may  admit  such  person  to  bail  before  conviction.f 

Bail  in  other  cases;  when  and  by  whom  allowed. 

Code  of  1873,  7.  A  pcrsou  .  charged  with  an  offence  not  so  punishable, 
8apra,'$6  and  to  be  carried  to  another  county  or  corporation,  shall,  if 
he  request  it  in  the  county  or  corporation  wherein  he  if 
arrested,  be  brought  before  a  justice  thereof.  In  such,  or  any 
case  of  a  person  charged  with  an  offence  not  so  punishable, 
if  he  desire  it,  a  court,  judge,  or  justice  before  whom  he  is 
brought,  may,  without  trial  or  examination,  let  him  to  bail, 
upon  taking  a  recognizance  for  his  appearance  before  the 
court  having  cognizance  of  the  case;  the  fact  of  taking 
which  shall  be  certified,  by  the  court  or  officer  taking  it, 
upon  the  warrant  under  which  such  person  was  arrested, 
and  the  warrant  and  recognizance  shall  be  returned  forth- 
with to  the  clerk  of  the  court  before  which  the  accused  is  to 
appear;  to  which  court,  the  judge  or  justice  who  issued  such 
warrant,  shall  recognize  or  cause  to  be  summoned  such  wit- 
nesses as  he  may  think  proper. 


*  See  Mayo's  Guide  and  Math.  Or.  Dig.,  tit.  Arrests,  Ac. 

1 6  Rand.,  646,  711 ;  11  Leigh,  696;  2  Rob.,  767;  3  Gratt,  82;  6  Id^  705. 
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Bail-piece  to  be  delivered  to  bail;  its  form. 

8.  In  all  cases  in  which  recognizauces,  at  the  suit  of   the  ir.  c.,§62,  p. 

commonwealth,  may  have  been,  or  shall  hereafter  be  entered  i862,  ch.  93,  pp. 

"^  77-8 

into,  it  shall  be  the  duty  of  tbe  clerk  of  the  court  in  which,  Code  of  i8«o, 

•       .L         1      1  ,         ic  r       u-    u  •  .    '  ch.  aiH,  8  8,  p. 

or  m  the  clerk's  oflBce  of  which  any  recoficnizance  may  be«26 

•^  °  ''  1^66-7,  ch.  204,  § 

filed,  to  deliver  to  the  bail,  on  his  applying  therefor,  a  bail-  8.  p-  s'-^ 

*  ,  '  _f  *^  "^       ®  *  Cod«  of  1873, 

piece,  in  substance,  as  follows:  "A.  B.  of  the  county  (or  cor-  ch.  199,88,  p. 

*'  >  »  J    \  J233 

poration)  of ,  is  delivered  to  bail,  unto  C.  D.  of  the 

county  (or  corporation)  of ,  at   the  suit  of  the 

commonwealth.      Given    under  my   hand,  this day  of 

,  in  the  year  — 


)} 


Justice^  when  to  adjourn  case^  and  how  to  proceed  thereupon. 

9.  A  justice  may  adjourn  an  examination  or  trial  pending  i84i-8, 1 10.  p. 
before  -lim,  not  exceedinfi^  ten  days  at  one  time,  without  the  code  of  1349, 

/    ,  ,  ,  -  .         ,  ch.  294, 8  8,  p. 

consent  of  the  accused,  and  to  any  place  m  the  county  or  762 

r  ,  .«     ,  .    .         ,  1       .  .    Code  of  I860, 

corporation.     In  such  case,  if  the  accused  be  charged  with  ch.204,§9,  p. 

82d 

an  offence  punishable  with  death,  or  confinement  in  the  peni-  i86<^7,89>p.926 

tentiary,  unless  it  be  a  case  in  which  only  a  light  suspicion  p. 440 

of  guilt  exists,  he  shall  be  committed  to  jail;  otherwise,  he  ch.  199, s »>  p- 

may  be  recognized  for  his  appearance  at  the  time  appointed 

for  such  further  examination  or  trial,  or  for  want  of  bail  be 

committed  to  jail.* 

Proceedings  when  accused  j nils  to  appear. 

10.  If  a  person  recognized  to  appear  before  a  justice  do  code  of  1873. 
DOt  appear  at  the  time  so  appointed,  the  said  justice  shall  9apra,*89 
certify  the  recognizance  and  the  fact  of  such  default,  to  the 
county  or  corporation  court  at  its  next  term,  and  like  pro- 
ceedings shall  be  had  tbereon  as  on  breach  of  a  recognizance 

for  appearance  before  such  court.f 

How  accused  is  committed. 

11.  If  the  accused  is  committed,  it  shall  be  by  an  order  of  codeofi873,eh. 

199  %  11 

the  justice,  stating  that  he  is  committed  for  further  exami-  8upn,§9 
nation  on  a  day  specified  in  the  order,  and  on  that  day  he 
may  be  brought  before  the  justice,  by  his  verbal  order  to  the 

*  2  Va.  Cas.,  604;  3  Leigh,  661 ;  16  Oratt.,  38l<388;  28  Id.,  906-6. 
1 2  Va.  Cto.,  361 ;  2  Rand.,  1 ;  6  Id.,  820;  7  Leigh,  640;  10  Id.,  627;  14  Oratt.,  318,  698; 
24  Id.,  31. 
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officer  by  whom  he  was  committed,  or  by  a  written  order  to 
a  different  person.* 

How  Justice  to  proceed  in  examination. 

Code  of  ins.         12.  The  jastice  before  whom  any  person  is  broagbt  for  an 
8upr%*(9         offence,  shall,  as  soon  as  may  be,  in  the  presence  of  such 

person,  examine  on  oath  the  witnesses  for  and  against  him^ 

and  he  may  be  assisted  by  coansel.f 

Witnesses  may  be  separated  during  examination. 

Code  of  1879,  ch.      13.  While  a  witncss  is  under  such  examination,  all  other 
Supra,  (ft         witnesses  may,  by  order  of  the  juntice,  be  excluded  from  the 
place  of  examination,  and  kept  separate  from  each  otber.^ 

When  testimony  to  be  reduced  to  writing. 

oodeof  18T3,         14.  When  the  justice  deems  it  proper,  the  testimony  of 
8apra,f  •         the  witnesses  may  be  reduced  to  writing,  and  tho  same,  if 
required  by  him,  shall  be  signed  by  them  respectively. § 

W?ien  justice  to  discharge  accused. 
iR.c..§i.p.&9H      15.  The  justice  shall  discharfce  the  accused  \l  he  oonsider 

1848-^  ch.  9.1  § 

Lp  49        '     that  there  is  not  sufficient  cause  forchar^ingr  him  with  the 

Code  of  l«i9,  ^      ° 

ch. 204. s  14. p.    offence;  and  shall  commit  him  to  jail,  if  he  consider  that 

703 

Codoofiwio.     there  is  such  cause,  or  let  him  to  bail  under  the  sixth  see- 
ch. S»4,  §  15,  pp.  ' 

fgwA  $16        ^'^'^      He  shall  require  recognizance,  with  or  without  sure- 
5?^   \,J    ^  ties,  as  he  deems  proper,  from  all  material  witnesses  against 

Code  of  1 873,  ch.  '  r      r      >  o 

199, 2 15.  p.  1234  the  accused. II 

When  sufficient  cause  to  charge  the  accused. 

Code  of  1873,  16.  When  a  justice  flo  considers  that  there  is  sufficient 
Supra.*}  16  cause  for  charging  the  accused  with  the  offence,  unless  it  be 
a  case  wherein  it  is  otherwise  specially  provided,  the  com- 
mitment shall  be  for  trial,  and  the  recognizance  be  for  ap- 
pearance in  the  court  having  jurisdiction  of  the  offence,  at 
such  time  as  the  case  can  be  proceeded  in  before  such  court. 
The  justice  shall  return  to  the  clerk  of  such  court,  as  soon 
as  may  be,  a  certificate  of  the  nature  of  the  offonco,  showing 
whether  the  accused  was  committed  or  recognized  therefor; 

♦  1  Rob.,  744;  10  Gratt.,  667;  19  Id.,  628. 
1 6  Gratt.,  686 ;  10  Id.,  667.  %  6  Gratt.,  686.  t  23  GnUt..  919.  |  2  V».  Cm.,  504. 


14.]  ARRBST,  COMMITMENT,  AND   BAIL.  78 

and  the  clerk,  as  soon  as  may  be,  shall  inform  the  attorney 
for  the  commonwealth  in  said  court  of  sach  certificate.* 

Recognizances  certified  to  clerk  of  the  court. 

17.  Every  examination  and  recognizance  taken  under  this  codeof  isra, 
chapter,  shall,  by  the  judge  or  justice  taking  it,  be  certified  to  SuprM  is 
the  clerk  of  the  court  before  which  the  party  charged  is  to 
appear,  on  or  before  the  first  day  of  its  session.    If  he  fail, 
he  may  be  compelled  to  do  so  by  attachment,  as  for  a  con- 
tempt. 

Justice  may  associate  other  justices  with  him. 

18. 'A  justice  to  whom  complaint  is  made,  or  before  whom  codeofi873,ch. 
a  prisoner  is  brought,  may  associate  with  him  elf  one  or  Supra,  5  is 
more  justices  of  the  county  or  corporation,  and  they  may 
together  execute  the  powers  and  duties  before  mentioned. 

Party  committed  for  misdemeanor  in  certain  cases  to  be  dis- 
charged; when  accused  may  be  witness. 

19.  If  a  person  be  in  jail  or  under  recognizance  to  answer  Codeof  ibts, 

.      ,  '  ,  ,     ,  .  .     ,  ,       ch.  199.?19 

a  charge  of  assault  and  battery  or  other  misdemeanor,  forBupra,si5 
which  there  is  a  remedy  by  civil  action,  unleFs  the  offence 
was  committed  by  or  upon  a  sheriff  or  other  officer  of  jus- 
tice, or  riotously,  or  with  intent  to  commit  a  felony,  if  the 
party  injured  appear  before  the  judge  or  justice  who  made 
the  commitment  or  took  the  recognizance,  and  acknowledge 
in  writing  that  he  has  received  satisfaction  for  the  injury, 
such  judge  or  justice,  in  his  discretion,  may,  by  an  order 
under  his  hand,  supersede  the  commitment  or  discharge  the 
recognizance  as  to  the  accused  and  witnesses.  Hereafter,  in 
all  prosecutions  for  assault  and  battery  and  unlawful  tres- 
pass, the  accused  may  be  sworn  and  examined  as  a  witness 
in  his  own  behalf. 

When  and  to  whom  order  discharging  recognizance  or  superseding 

commitment  to  be  returned. 

20.  Every  order  discharging  a  recognizance  shall  be  filed  codeof  ibts, 
with  the  clerk  before  the  session  of  the  court  at  which  the  Supra!  8  w 


•  2  Va.  Cw.  «04 ;  3  Leigh,  661 ;  1  Rob.  744;  10  Gratt.,  667;  15  Id  ,  381 ;  18  Id.,  969,  994 ; 
28  Id.,  891. 
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party  was  to  appear,  and  an  order  superseding  a  commitonent 
shall  be  delivered  to  the  jailor,  who  shall  forthwith  discharge 
the  witijesses  (if  any)  and  the  accused,  and  against  him  judg- 
ment shall  be  entered  in  ihe  said  court  for  the  costs  of  the 
prosecution. 

Where  accused  is  bailed,  sufficient  security  to  be  taken. 

21.  In  all  cases  where  the  accused  is  let  to  bail  with  seca- 
rity,  the  officer  taking  such  bail  shall  require  sufficient 
security. 


CHAPTER    XV. 

OF  GRAND   JURIES. 


See. 

6.  How  erand  juries  are  nwom. 

7.  Graoa  jury  to  be  charged. 

8.  Duty  of  grand  jury.  • 

9.  How  indictments    found  and    pr»- 

Bentments  made. 

10.  Indictment  ignored,  may  be  sent  to 

another  grand  jury. 

11.  Penalties  on  officers  and  jurors  for 

failing  to  perform  duties. 

12.  Compensation  allowed  grand  juror? 


1.  Qrand  jury  terms;  how  many  and 

how  designated. 

2.  Jurors,  how  selected;  list  to  be  fur- 

nished to  officer;  how  jury  is  sum- 
moned. 

3.  Who  are  qualified,  and  the  number 

to  be  summoned. 

4.  Soecial  grand  Jury;   how  ordered, 
1  n  p   «*K  7ft  2  <^>^d  the  number  summoned. 
1  D  264                 *•    Vacancies  in  grand  jury,  or  its  lore- 

1847-8,  ch.  19,  5  '"*°*„^J  ^*""'"®    ^  attend;    how 

,  p.  140  supplied. 

Code  of  1849, 

766     *  Grand  jury  terms :  how  many  and  how  designated, 

1862-^,  ch.  27, 5  ^      y  J  ^  J 

4,  p.  43 

^*^' «'**•  216.  1.  There  shall  be  a  regular  grand  jury  at  two  terms  in 
ch^^awV?^'  ®*^^  year,  of  the  county,  corporation,  and  hustings  courts, 
^66-7  8,57  ^  ^^  designated  by  the  judges  of  said  courts,  and  as  many 
1869-70, ch. 91,  p.  special  grand  juries  as  may  be  ordered  in  the  manner  herein- 
idL,  eh.  148,  p.    nfY^gp  provided. 

1871-2,  ch.  61,  S 
l.p.  44 

Code  of  1873,     JurorSj  how  Selected;  list  to  be  furnished  to  officer;  how  jury  is 

ch.  200,  §  1,  p. 

ijas  summoned. 

1874,  pp.  144,  368 

Code  of  1873,  2.  The  county.  Corporation,  and  hustings  judges  of  each 
Viffl6-«^'**    county,  city,  and  town,  shall,  in   the  month  of  August  of 


g 


apra,Sl 


each  year,  select  from  the  qualified  voters  of  said  counties, 
cities,  and  towns,  forty-eight  persons  of  honesty,  intelligence, 
and  good  demeanor,  and  suitable  in  all  respects  to  serve  as 
grand  jurors,  who  shall  be  the  grand  jurors  for  twelve  months 
next  thereafter;  such  jurors  shall  be  selected  from  the  several 
magisterial  districts  of  the  counties  and  wards  of  the  cities 
and  towns,  in  proportion   to  the  population  thereof,  and  a 
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list  of  each  jurors  shall  at  odga  be  furnished  to  the  clerk  of 
the  court  whose  judge  makes  the  selection.  Whenever  a 
grand  jury  is  ordered  by  such  court,  the  clerk  shall  as  soon 
as  may  be,  but  not  more  than  twenty  days  before  the  jury  is 
wanted,  issue  a  venire  facias  to  the  sheriff  of  the  county,  or 
aergeant  of  the  city  or  town,  comm*  n-ling  him  to  summons 
of  such  persons  so  selected,  who  are  to  be  named  in  the  writ, 
the  maximum  number  prescribed  for  the  grand  jury  ordered 
to  appear  at  the  time  directed  by  the  judge  or  court  to  serve 
as  grand  jurors.  No  such  person  shall  be  required  to  appear 
more  than  once,  until  all  the  others  have  been  summoned 
once,  nor  more  than  twice,  until  the  others  have  been  twice 
summoned,  and  so  on.  The  clerk  in  issuing  the  venire  facias 
shall  apportion  the  grand  jurors,  as  nearly  as  may  be,  rate- 
ably  among  the  magisterial  districts  or  wards."** 

Who  are  qualified,  and  the  number  to  be  summoned. 

3.  A  regular  grand  jury  shall  consist  of  not  less  than  six-  Code  of  isrs, 
teen  nor  more  than  twenty-four  persons;  and  a  special  grand  Supra, s  i 
jury  of  not  less  than  six  nor  more  than  nine  persons.     Each 

grand  juror  shall  be  a  citizen  of  this  state,  and  of  the  county 
or  corporation  in  which  the  court  is  to  be  held,  and  in  other 
respects  a  qualified  juror,  and  not  a  constable,  ordinary 
keeper,  overseer  of  a  road,  and  not  the  owner  or  occupier  of 
a  grist  mill ;  and  when  the  grand  juror  is  for  a  county  court, 
not  an  inhabitant  of  a  city  or  town  having  a  corporation  or 
hustings  court.f 

Special  grand  jury ;  how  ordered,  and  the  number  summoned, 

4.  A  spe  ial  grand  jury  may  be  ordered  at  any  time  by  a  Codeof  isTs, 
county,  corporation,  or  hustings  court,  or  the  judge  thereof  pp."  i23lj-7 
in  vacation ;  and  where  a  grand  jury,  regular  or  special,  has 

been  discharged,  the  court,  during  the  same  term,  may 
impannel  another  and  special  grand  jury.  Where  a  special 
grand  jury  is  ordered  in  vacation,  the  judge  shall  notify  the 
clerk  of  his  court  pf  the  time  at  which  such  jury  is  required ; 
and  thereupon  said  clerk  shall  issue  a  venire  facias,  as  here- 
inbefore prescribed.  J 

♦  26  Oratt.,  976. 

1 1  Va.  Cas.,  186 ;  2  Id.,  20,  29, 318 ;  2  Leigh,  739 ;  6  Id.,  743;  9  Id.,  639.  661 ;  6  Gratt., 
711,  747;  16  Id.,  619,  627;  Const.  Va.,  art.  Ill,  $§  1,  3. 
X  26  Oratt.,  976. 
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Vacancies  in  grand  jury,  or  its  foreman^  by  failure  to  attend ; 

how  supplied. 

oodeof  1873.  5.  If,  at  aDy  time  before  or  after  a  grand  jury  is  sworn,  a 
sufficient  nunnber  of  grand  jurors,  selected  as  heretofore 
prescribed,  do  not  appear,  the  court  may  direct  the  vacancies 
to  be  supplied  from  the  bystanders,  or  from  a  list  to  be  fur- 
nished by  the  judge  to  the  sheriff  or  sergeant.  If  at  any 
time  the  foreman  of  a  grand  jury  fail  to  attend,  or  cannot 
serve,  the  court  may  select  and  swear  another  juror  a^ 
foreman."^ 

How  grand  juries  are  sworn, 
iR.G.,(3,p.266      6.  From  amoni?  the  persons  so  summoned  who  attend,  the 

Code  of  1873,  .     1.        ,  /.  ,         .     «.    .  ,  .. 

cfa. 200,(6.  p.     court  shall  select  a  foreman,  who  shall  be  sworn  as  follows: 

1237 

Saprft,|i  "You  shall  diligently  enquire,  and  true  presentments  make. 
of  all  such  matters  as  may  be  given  you  in  charge,  or  come 
to  your  knowledge,  touching  the  present  service.  You  shall 
present  no  person  through  prejudice  or  ill-will,  nor  leave  any 
unpresented  through  fear  or  favor,  but  in  all  your  present- 
mentfl  you  shall  present  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  So  help  you  God."  The  other  grand 
jurors  shall  afterwards  be  sworn  as  follows:  ^'The  same  oath 
ti  at  youi  foreman  has  taken  on  his  part,  you  and  each  of 
you  shall  observe  and  keep  on  your  part.     So  help  you  God.'' 

Grand  jury  to  be  charged. 

1870, ch. 397, 58,      7.  The  grand  jury,  after  being  sworn,  shall  be  charged  by 
S'odeof  1873,     the  judt^e  of  the  court,  and  shall  then  be  sent  to  their  room. 

17,  p.  1237  ''       ^ 

Supra,  S  1 

Duty  of  grand  jury. 

1870,  §  8,  p.  662       8.  The  grand  jury  shall  enquire  of  and  present  all  felonies, 
S8,  p.  1237    '     misdemeanors,  and  violations  of  penal  laws,  committed  with- 


Supra,  S  1 


in  the  jurisdiction  of  the  respective  courts  wherein  they  are 
sworn;  except  that  no  presentment  shall  be  made  of  a  mat- 
ter for  which  there  is  no  corporeal  punishment,  but  only  a 
fine,  where  the  fine  is  limited  to  an  amount  not  exceeding 
five  dollaiP.f 

*  4  Leigh,  646.  1 2  Va.  Gas.,  171 ;  Davia*  Gr.  L.^  42& 
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How  indictments  found  and  presentments  made, 

9.  At  least  twelve  of  a  regular  grand  jury,  and  five  of  a  codeof  i87a. 
special  grand  jury,  must  concur  in  finding  or  making  an  Supra,  (i 
indictment  or  presentment.     They  may  make  a  presentment 

upon  the  information  of  two  or  more  of  their  own  body,  and 
i^hen  a  presentment  is  so  made  on  the  testimony  of  witnesses 
called  on  by  the  grand  jury,  or  sent  to  it  by  the  court,  the 
names  of  the  grand  jurors  giving  the  information,  or  of  the 
i^itnesses,  shall  be  written  at  the  foot  of  the  presentment.* 

Indictments  ignored,  may  be  sent  to  another  grand  jury, 

10.  Although  a  bill  of  indictment  be  returned  not  a  true  codeof  i878« 
bill,  another  bill  of  indictment  against  the  same  person,  for  supi^si 
the  same  offence,  may  be  sent  to,  and  acted  on,  by  the  same 

or  another  grand  jury.  No  irregularity  in  the  time  or  manner 
of  selecting  the  jurors,  or  in  the  writ  of  venire  facias,  or  in 
the  manner  of  executing  the  same,  shall  vitiate  any  present- 
ment, indictment,  or  finding  of  a  grand  jury. 

Penalties  on  officers  and  jurors  for  failing  to  perform  duties. 

11.  A  court  whose  officer  shall  fail,  when  it  is  his  duty  to  codeofig7s,eh. 
summon  a  grand  jury  and  return  a  list  of  their  names,  shall  8upra,$F' 
fine  hinn  twenty  dollars.     A  person  summoned,  and  failing  to 

attend  a  court  as  a  grand  juror,  shall  be  fined  by  said  court 
not  less  than  five  dollars,  unless,  after  being  summoned  to 
sbow  cause  against  the  fine,  he  give  a  reasonable  excuse  for 
his  failure. 

Compensation  allowed  grand  jurors. 

12.  Every  person  who  shall  serve  upon  a  grand  jury  shall  codeof  igra, 
be  entitled  to  leceive  one  dollar  for  each  day's  service  on  *  * 

such  jury,  to  be  paid  out  of  the  county  or  corporation  levy. 


•  a  Va.  Gas.,  4«i,  6Si7;  8  Leigh,  T£ii  10  Id.,  719;  5  Grati.,  702;  21  Id.,  8M. 
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CHAPTER  XVI. 

OP    PRESENTMENTS,  INDICTMENTS,  AND    INFORMATION,    AND    PRO- 
CESS  THEREON. 


8«e. 

1.  Form  of  proBecutionf*. 

2.  When  information  may  be  filed. 

3.  Casen  in  which  there  i8  a  prosecator. 

4.  When  prosecutor  liable  for  co»tfl. 

5.  Certain    forms   dispenMed    with    in 

prosecutionfl  for  perjury. 

6.  Forms  in  cases  of  embeulementand 

larceny. 

7.  In  cases  of  forgery. 

8.  For  offences  aflrecting  real  ei<tate,  or 

for  stealing,  Ac,  any  personal  es- 
Ute. 

9.  Where  intent  to  injure,  defraud,  or 

cheat  is  required  to  constitute  an 
offence. 

10.  UnneceHsary  allegations. 

11.  What  defects  in  Indictments  not  to 

vitiate  before  verdict. 

12.  What  defects  not  to  vitiate  after  rer- 

dict. 

13.  Accused  discharged  if  not  tried  in 

time. 

14.  When  not  indicted  by  reason  of  in- 

sanity. 

Ifi.  What  process  to  issue  on  present- 
ment, Ac,  for  a  felony. 

1ft.  What  process  to  iM»ue  on  present- 
ment, &c.,  for  misdemeanor. 


See. 

17.  H ow  process  direct ed  and  retamablr 

18.  Process  directed  to  other  coimii«^ 

19.  Where  process  of  arrest  may  be  exe- 

cuted. 

20.  To  whom  person  arrested  may  be  -le- 

llvered. 

21.  When  admitted  to  bail. 

I  22.  When  information  need  not  be  filea 
but  a  summons  to  issue. 

'  23.  In  prosecution  for  certain  ofkncts- 
against  public  policy,  or  agiun^^ 
the  tax  laws,  or  lor  violating  poller 
laws,  how  processi  to  issue  and  b^ 
proceeded  on. 

24.  Defects  of  form   in   presenlment^ 

Ac,  under  two  preceding  eectif  n«- 

25.  Process  in  certain  prosecatfons  for 

misdemeanor. 
2ft.    What  shall  not  work  discontlnuasee 
of  a  prosecution. 

27.  When  judgment  of  ouUawry   ren- 

dered, or  corrected,  Ac. 

28.  What  judgment  of  outlawry  to  be 

rendered. 

29.  Proceedings     against    oorporatioas 

failing  to  appear  and  plead:  ex- 
pense of  publication,  how  certified, 
paid,  and  taxed  in  costs. 


l847-«,  ch.  20,  { 

h  P- 1''^ 
Code  of  1849, 

ch.  207,  §  1.  p. 

768 

Code  of  1860, 

ch.  207,  §  1,  p. 

831 

1866-7.  fl,  p.  926 

Code  of  1873, 

ch.  201,  S  1,  p. 

I2:i8 

I  R.  C,  §  A.\  p. 
611 

lS47-8,|2,p.l42 
Code  of  1849,  ch. 
207,2  2 

Code  of  1 860,  ch. 
207,  2  2 

1866-7,  §  2,  pp. 
926-7 

1870,  p.  401 
Code  of  1873,  ch. 
201, 1  2 


Form  of  prosecutions. 

1.  ProsecationB  for  offences  against  the  commonwealth, 
unless  otherwise  provided,  Bhall  be  by  presentment,  indict' 
ment,  or  information.* 

When  information  may  be  filed, 

2.  An  information  may  be  filed  upon  a  presentment  or 
indictment  by  a  grand  jury,  or  upon  a  complaint  in  writing, 
verified  by  the  oath  of  a  competent  witness;  but  no  person 
shall  be  put  upon  trial  for  any  felony,  unless  &n  indictment 
shall  have  first  been  found  by  a  grand  jury  in  a  court  of 
competent  jurisdiction.  If  the  accused  be  in  custody,  or  has 
been  recognized  or  summoned  to  answer  such  presentment^ 
indictment,  or  complaint,  no  other  process  shall  be  neces- 
sary J  but  the  court  may,  in  its  discretion,  issue  procees  to 
compell  the  appearance  of  the  accased.f 


*  o  Leigh,  743;  y  Id.,  iHio;  7  Gratt.,  035-637:  16  Id.,  611;  18  Id.,  U89. 
t  2  Va  Cas.,  166 ;  6  Leigh,  743 ;  9  Id.,  666 ;  7  Gratt.,  631 ;  16  Id.,  507;  18  Id.,  900 ;  19  Id. 
481. 
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Cases  in  which  there  is  a  prosecutor, 

3.  In  a  prosecution  for  a  misdemeanor,  the  name  of  the  iR.c.,$46,p. 
prosecutor,  if  there  be  one,  and  the  county  or  corporation  of  id.,  $  ee.  p.  eis 
his  residence,  shall  be  written  at  the  foot  of  the  present- ch. 207, s 3> p- 

769 

ment,  indictment,  or  information,  when  it  is  made,  found  or  codeof  iseo, 
filed  J  and  for  good  cause,  the  court  may  require  a  prosecutor  i8(io-7,>3»p.92T 
to  give  security  for  the  costs,  and  if  he  fails  to  do  so,  dismiss  ch.2oi,$a,p. 

~  1239 

the  prosecution  at  his  costs.'*' 

When  prosecutor  liable  for  costs. 

4.  If  any  proceeding  for  an  offence,  had  or  moved  at  the  codeof  ists. 
instance  of  a  prosecutor,  be  dismissed,  or  the  accused  dis- 1239 
charged  from  accusation,  the  court  or  justice  before  whom 

the  proceeding  is,  may  give  judgment  against  the  prosecu- 
tor in  favor  of  the  accused  for  his  costs.f 

.    Certain  forms  dispensed  with  in  prosecutions  for  perjury. 

5.  In  an  indictment  or  accusation  of  perjury  or  suborna- 1846-6,  oh.  89,  p. 
tion  of  perjury,  it  shall  be  suflScient  to  state  the  substance  of  i847^,§5,  p.  i4s 
the  offence  charged  against  the  accused,  and  in  what  court  ch.  207,  §  5  ' 
or  by  whom  the  oath  was  administered  which  is  charged  to  ch.  m?,}  5  ' 
have  been  falsely  taken,  and  to  make  an  averment  that  such  code^oir  isfif 
court  or  person  had  competent  authority  to  administer  the 

same,  together  with  the  proper  averments  to  falsify  the 
matter  wherein  the  perjury  is  assigned,  without  setting  forth 
any  part  of  any  record  or  proceeding  at  law  or  equity,  or 
the  commission  or  authority  of  court  or  person  before  whom 
the  perjury  was  committed;  but  nothing  herein  shall  be  con- 
strued to  allow,  without  the  consent  of  the  accused,  a  part 
only  of  any  record,  proceeding,  or  writing  to  be  given  in 
evidence  on  the  trial  of  such  indictment  or  accusation.^ 

Forms  in  cases  of  embezzlement  and  larceny, 

6.  In  a  prosecution  against  a  person  accused   of  embez- Codeof  isrs, 

zling,  or   fraudulently  converting  to  his  own  use,  bullion,  Su'pra, §5 

u      I         4  .u  •*     X  .       .     11    .2  will.  IV,  oh. 

money,  bank  notes,  or  other  security  for  money,  it  shall  be  4, 55 

lawful  in  the  same  indictment  or  accusation,  to  charge,  and       '    '    '*** 

•  2  Va.  Ca».,  3, 29,  3ua ;  6  Rand.,  wy ;  4  Leigh,  fiSS ;  9  Id.,  601 ;  10  Id.,  719. 

t  6  Rand.,  669 ;  2  Va.  Gas.,  353 ;  9  Leigh,  601 ;  1  Grati.,  666.    See  anU  §  4,  ch.  XI. 

X  2  Va.  Gas.,  30 ;  2  Rob.,  796;  1  Gratt,  661 ;  2  Id.,  679 ;  8  Id.,  628.    See  9  6,  ch.  V,  anU, 
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thereon  to  proceed  against  the  accosod  for  any  number  of 
distinct  acts  of  such  embezzlements  or  fraudulent  conver- 
sions which  may  have  been  committed  by  him  within  six 
months  from  the  first  to  the  last  of  such  acts;  and  it  Bhaii 
be  sufficient  to  allege  the  embezzlement  or  fraudulent  con- 
version to  be  of  money,  without  specifying  any  particular 
money,  gold,  silver,  note,  or  security;  and  such  allegation, 
so  far  as  it  regards  the  description  of  the  property,  shall  be 
sustained,  if  the  accused  be  proved  to  have  embeszled  any 
bullion,  money,  bank  note,  or  other  security  for  money, 
although  the  particular  species  be  not  proved.  And  in  a 
prosecution  for  the  larceny  of  United  States  currency,  or 
for  obtaining  United  States  currency  by  a  false  pretence  or 
token,  or  for  receiving  United  States  currency,  knowing  the 
same  to  have  been  stolen,  it  shall  be  sufficient,  if  the  accused 
be  proved  guilty  of  the  larceny  of  national  bank  notes  or 
United  States  treasury  notes,  or  of  obtaining  the  same  by 
false  pretence  or  token,  or  of  receiving  the  same  knowing  it 
to  have  been  stolen,  although  the  particular  species  be  not 
proved.* 

In  cases  of  forgery, 

uGeo.ivjki  7.  In  a  prosecution  for  forging  or  altering,  or  attempting 
128 '  '  ^  '  'to  employ  as  true,  any  forged  instrument  or  other  thing,  and 
Code  of  1849.^  in  prosccution  for  any  of  the  offences  mentioned  in  chapter 
Code  of  I860,  ch.  four  of  this  act,  it  shall  not  be  necessary  to  set  forth  any 
1866-7, 1 7, p. 927  copy  or  fac-similc  of  such  instrument  or  other  thing;  but  it 
ch.  2o?,|7  '  shall  be  sufficient  to  describe  the  same  in  such  manner  as 
would  sustain  an  indictment  for  stealing  such  instrument  or 
other  thing,  supposing  it  to  be  the  subject  of  larceny .f 

For  offences  affecting  real  estate,  or  for  stealing,  dhc,  any  per- 
sonal estate. 

Code  of  1873,         8*  1°    ft  prosecution  for   an  offence  committed   upon  or 
12^^'**''*'**  relating  to  or  affecting  real  estate,  or  for  stealing,  embez- 
apra**  zling,  destroj'ing,  injuring,  or  fraudulently  receiving  or  con- 

cealing any  personal  estate,  it  shall  be  sufficient  to  prove 
that,  when  the  offence  was  committed,  the  actual  or  coo- 
structive  possession,  or  a  general  or  special  property,  in  the 
whole  or  any  part  of  such  estate,  was  in  the  person  or  com- 


*  17  Gratt.,  663-666 ;  24  Id.,  917;  26  Id.,  966 ;  28  Id.,  912.  f  25  Qratt^  866. 
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mnDity  alleged  in  the  indictmeDt  or  other  acoQBation  to  be 
the  owner  thereof.* 

Where  intent  to  injure,  defraud,  or  cheat  is  required  to  constitute 

an  offence, 

9.  Where  an  intent  to  injure,  defraud^  or  cheat  is  required  code  of  i873, 
to  constitute  an  offence,  it  shall  be  sufficient,  in  an  indict- 1240  '  *  ^' 
ment  or  accasation  therefor,  to  allege  generally  an  intent   ^^^ 

to  injure,  defraud,  or  cheat,  without  naming  the  person 
intended  to  be  injured,  defrauded,  or  cheated;  and  it  shall 
be  sufficient,  and  not  be  deemed  a  variance,  if  there  appear 
to  be  an  intent  to  injure,  defraud,  or  cheat  the  United  States, 
or  any  state,  or  any  county,  corporation,  officer,  or  person.f 

Unnecessary  allegations, 

10.  All  allegations  unnecessary  to  be  proved,  may  be  e  jk  7  vict.,  ch. 
omitted  in  any  indictment  or  other  accusation.t  ml-D,  1  lo.  p. 

143 

Code  of  1849,  ch. 

What  defects  in  indictments  not  to  vitiate,  before  verdict.        Bapr^^if'  '^^ 

11.  No  indictment  or  other  accusation  shall  be  quashed  or  1  r.c.,{§4i-3, 
deemed  invalid  for  omitting  to  set  forth  that  it  is  upon  the  fss^-r,  ch.  30,  s 
oaths  of  the  jurors,  or  upon  their  oaths  and  affirmation;  or  e  a 7  Vict., ch. 

83.  (  2 

for  the  insertion  of  the  words  "upon  their  oath,"  instead  of  oaio vict.,  ch. 
"upon  their  oaths";  or  for  not  in  terms  alleging  that  the  1847-8, { 10, p. 
offence  was  committed  "  within  the  jurisdiction  of  the  court,"  code  of  i84», 
when  the  averments  show  that  the  case  is  one  of  which  the  1170  '^' 

court  has  jurisdiction;  or  for  the  omission  or  misstatement  en. an, s  11, p. 

832 

of  the  title,  occupation,  estate,  or  degree  of  the  accused,  or  i66&-7,3  9,p.928 
of  the  name  or  place  of  his  residence;  or  for  omitting  the  oh. «>?, s n.  p. 

1240 

words  "with  force  and  arms,"  or  the  statement  of  any  par- 
ticular kind  of  force  and  arms;  or  for  omitting  to  state,  or 
stating  imperfeq^ly  the  time  at  which  the  offence  was  com- 
mitted, when  time  is  not  the  essence  of  the  offence;  or  for 
failing  to  allege  the  value  of  an  instrument  which  caused 
death,  or  to  allege  that  it  was  of  no  value;  or  for  omitting 
to  charge  the  offence  to  be  "against  the  form  of  the  statute 
or  statutes";  or  for  the  omission  or  insertion  of  any  other 

•  17  Gratt.,  fi63.  666.  1 2  Va.  Om.,  837. 

$  1  Va.  Gas.,  310;  2  Id.,  887;  10  Oratt.,  716;  18  Id^  916,  996;  19  Id.,  840, 818 ;  80  Id.,  724, 
730;  26  Id.,  943-060. 
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[Ch. 


Code  of  187S, 
ch.  aoi,si2,p- 

1240 
Supra,  f  11 


1870-1,  ch.  23«, 
p.  337 

Code  of  1873, 
ch.  201,  S  13.  p. 
1240 
Supra,  S  11 


Code  of  187% 
ch.  201,  S  14,  p. 
1241 
Supra,  S  13 


words  of  mere  form  or  surplusage.  Nor  sball  it  be  abated 
for  any  misnomer  of  the  accused;  but  the  court  may,  id  case 
of  a  misnomer  appearing  before  or  in  the  course  of  a  trial, 
forthwith  cause  the  indictment  or  accusation  to  be  amended 
according  to  the  fact.* 

What  defects  not  to  vitiate,  after  verdict, 

12.  Judgment  in  any  criminal  case,  after  a  verdict,  shall 
not  be  arrc8ted  or  reversed  upon  any  exception  to  the  indict- 
ment or  other  accusation,  if  the  offence  be  charged  therein 
with  sufficient  certainty  for  judgment  to  bo  given  thereon, 
according  to  the  very  right  of  the  case.f 

Accused  discharged  if  not  tried  in  time, 

13.  A  person  in  jail  on  a  criminal  charge  shaU  be  dis- 
charged from  imprisonment,  if  a  presentment,  indictment, 
or  information  be  not  found  or  filed  against  him  before  the 
end  of  the  second  term  of  the  court  at  which  he  is  held  to 
answer,  unless  it  appear  to  the  court  that  material  witnesses 
for  the  commonwealth  have  been  enticed  or  kept  away,  or 
are  prevented  from  attendance  by  sickness  or  inevitable 
accident,  and  except,  also,  in  the  case  provided  in  the  fol- 
lowing section;  and  in  those  cases  where  such  criminal 
charge  is  one  of  felony,  the  second  term  of  the  court  shall 
be  construed  to  mean  the  second  term  thereof  at  which  a 
grand  jury  was  impannelod;  but  in  all  other  cases  of  a 
criminal  charge,  it  shall  have  no  such  restricted  meaning.J 

When  not  indicted  by  reason  of  insanity. 

14.  When  a  person  in  jail  on  a  charge  of  having  commit- 
ted a  criminal  offence,  appears,  from  a  certifi«jate  of  a  grand 
jury,  or  otherwise  to  the  satisfaction  of  the*court  in  which 
he  is  held  to  answer,  to  have  been  insane  at  the  time  of 
committing  the  act,  and  continues  to  be  so  insane,  the  court, 
in  Its  discretion,  may  order  him  to  be  sent  to  one  of  the 

•  1  Va.  Gas.,  94, 122,  143,  301 ;  2  Va.  Cas.,  94, 162,  601 ;  6  Rand.,  (m;  8  Leigh,  721 ;  9  Id- 
627;  6  Gratt.,  627,  694;  10  Id.,  712;  13  Id.,  779;  14  Id..  648;  19  Id.,  807,  813;  24  Id^&*4w 

1 1  Va.  Cas.,  1, 126,  3.37,  .340.  2  Id.,  94,  122,  143;  2  Leigh,  709;  4  Id.,  67.5;  8  Id.  721;  9 
Id.,  636;  10  Id.,  680;  2  Gratt..  .555,  629,  637;  3  Id.,  590,  623;  4  Id.,  546;  5  Id.,  682;  6  Id.. 
675,  706;  7  Id.,  619.  626,  6.37;  8  Id.,  600,  699;  13  Id.,  7a");  14  Id.,  648;  15  Id.,  664;  16  Id^ 
499,  607;  17  Id.,  56V  565,  682;  18  Id.,  915,  930,  969,  989;  19  Id.,  807,  812;  20  Id.,  729;  23  Id.. 
949,  954,  960;  24  Id.,  618,  644;  26  Id.,  943;  Masi^ie's  Case,  to  be  reported  in  29  Gr»tt. 

X  2  Va.  Can.,  74,  303,  627;  8  Gratt.,  600,  661 ;  19  Gratt.,  481. 
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lunatic  asylums  of  the  state,  or  to  be  delivered  to  his 
friends. 

What  process  to  issue  on  presentment,  dhc.yfor  a  felony, 

15.  Upon  a  presentment,  indictmen^  or  information  of  a  i  r.  c.,§2o,  pp. 
felony,  for  which  the  party  charged  has  not  been  arrested,  1847-8,  j  i«.  p- 
the  presiding  judge  or  justice  shall  issue  a  warrant  to  any  codeof  1849, 
sheriff,  sergeant,  or  constable,  commanding  him   to  arrest  771     '      *^' 
such  party,  and  carry  him  before  a  justice  of  the  county  or  ch.  207,  §  le,  p. 
corporation  in  which  he  ought  to  be  tried,  and  to  summon  i8r)6-7,  si5;p. 
the  witnesses  on  whose  information  the  presentment,  indict-  codeof  i873, 
ment,  or  information  was  made,  to  appear  and  testify  before  1241  '^' 
the  justice.     The  justice  to  whom  such  warrant  is  returned,  15,  i'g%*.  i6» 
shall  proceed  in  the  case  as  if  the  warrant  had  been  issued 

by  himself.* 

What  process  to  issue  on  presentment,  <fec.,  for  misdemeanor. 

16.  Upon  all  presentments,  indictments,  or  informations,  code  of  1873, 
not  provided  for  in  the  preceding  section,  process  shall  be8uprai§i5 
awarded  by  the  court  in  which  the  same  is  found  or  filed,  or  igo  '^  '    *'^' 
by  the  clerk  in  vacation.     Such  process,  if  it  be  for  a  misde- 
meanor for  which  an  infamous  or  corporeal  punishment  may 

bo  inflicted,  may  be  a  capias,  or  a  summons,  at  the  discretion 
of  the  court;  in  all  other  cases  it  shall  be  in  the  first  instance 
a  summons,  but  if  a  summons  be  returned  executed,  or  be 
returned  not  found,  and  the  defendant  do  not  appear,  the 
court  may  award  a  capias.f 

How  process  directed  and  returnable. 
)7.  The  second  section  of  chapter  one  hundred  and  sixty-  ir.  c,  §17,  p. 

604 

six,  Code  of  eighteen  hundred  and  seventy-three,  shall  apply  id.,  §fi3,  p.  612 

.  .  .      .       I  11  •        •    -1  J   .1  .   Code  ol  1873, 

to  process  in  criminal,  as  well  as  in  civil  cases;  and  the  court ;  17,  p.  1241 
may,  in  the  same  case  against  the  same  person,  award  at  the 
same  time,  ov  different  times,  several  writs  of  summons  or 
capias  directed  to  officers  of  different  counties  or  corpora- 
tions. An  officer  having  a  capias  under  which  the  accused 
is  let  to  bail,  shall  give  him  a  certificate  of  the  fact,  which 


•  16  Grati.,490,  505;  18  Id.,  996;  19  Id.,  627,  653;  20  Id.,  746;  28  Id.,  950. 
fl  Va.  Gas^  155;  2  Id.,  200;    3  Hen.  A  Munf.,  575;  3  Leigh,  743;  5  Id.,  743;  19 
Gratt.,  507, 623,  627;  20  Id.,  758. 
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shall  protect  him  against  any  other  capias  which 
been  issued  for  the  same  offence.* 


[Ch. 
may  have 


Process  directed  to  other  counties. 


Code  of  1873, 
oh.  201.  S  18,  p. 
1242 
Supra,  9  1<^ 


18.  The  clerk  of  every  court  shall  forward,  by  mail,  all 
process  issued  for  the  commonwealth,  directed  to  the  officer 
of  any  county  or  corporation  other  than  his  own,  and  pay 
the  postage  thereon,  which,  on  being  duly  certified  by  the 
court,  shall  be  paid  out  of  the  treasury. 

Where  process  of  arrest  may  be  executed. 
Code  of  1873,         19.  When  process  of  arrest  in  a  criminal  prosecntion  is 

oh.  201,  j  19,  p.    .  .  J      .        ..  .  .*u  •      *  _* 

1242  issued  from  a  court  dunnir  its  session,  either  a^inst  a  party 

Supra,  5 16  ®  '  e>  r-       - 

accused  or  a  witness,  the  officer  to  whom  it  is  directed  or 
delivered  may  execute  it  in  any  part  of  the  state. 

To  whom  person  arrested  may  he  delivered. 

Code  of  1873,         20.  An  officcr  who,  under  a  capias  from  a  court,  arrests  a 
1242    '      '  ^'   person  accused  of  an  offence  not  bailable,  or  for  which  bail 

is  not  given,  shall  deliver  the  accused  to  such  court,  if  sitting. 

or  to  the  jailor  thereof,  who  shall  receive  and  imprison  him. 

When  admitted  to  hail. 
Code  of  1873,  ch.      21.  A  persou  arrestcd  on  a  capias,  to  answerer  hear  judg- 

201, 5  21,  p.  1242  '^  .      ,.  .     ,  .  „  . 

Supra,  §  15  ment  on  a  presentment,  indictment,  or  information  for  a  mis- 
demeanor (other  than  such  as  is  mentioned  in  the  first  section 
of  chapter  nine  of  this  act),  or  on  an  attachment  (other  than 
an  attachment  to  compel  the  performance  of  an  order  or  decree 
in  chancery),  may  be  admitted  to  bail  by  the  officer  who  arrests 
him,  the  said  officer  taking  a  recognizance  in  such  sum,  not 
being  less  than  two  hundred  dollars,  unless  by  general  or 
special  order  of  the  court  a  less  sum  be  authorized,  as  he, 
regarding  the  case  and  estate  of  the  accused,  may  deem 
sufficient  to  secure  his  appearance  before  the  court  from 
which  the  process  issued  at  the  time  required  thereby.  The 
officer  shall  return  the  recognizance  to  said  court  on  or 
before  the  return  day  of  such  process.  If  he  fail  to  make 
such  return,  he  shall  forfeit  twenty  dollars;  and  if  he  take 

*  1  Call,  133;  2  Rand.,  1 ;  2  Leigh,  646;  4  Id.,  369;  6  Oratt.,  210;  18  Id.,  239;  Code  of 
1873,  pp.  1083-4. 
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/ 

insafficient  bail,  he  shall  be  fined  at  the  discretion  of  a 
jury* 

When  information  need  not  be  filedy  but  a  summons  to  issue, 

22.  No  information  need  be  filed  on  a  presentment  of  an  Code  of  1873, 

*^  eh.  201,  $  22,  p. 

offence  for  which  there  is  no  pnnishment  but  a  fine  or  for- 1242 

'^  Supn,  { 15 

feiture,  limited  to  an  amount  not  exceeding  twenty  dollars; 
but  a  summons  to  answer  such  presentment  may  be  issued 
against  the  accused;  and  if  it  be  served  ten  days  before  the 
return  day  thereof,  and  he  do  not  appear,  judgment  may  be 
rendered  against  him  for  the  penalty.  If  he  appear,  the 
oourt  may,  without  a  jury,  hear  aod  determine  the  matter, 
and  give  judgment  thereon.f 

2n  prosecution  for  certain  offences  against  pMic  policy,  or 
against  the  tax  laws,  or  for  violating  police  laws ;  how  pro- 
cess to  issue  and  be  proceeded  on, 

23.  On  any  indictment  or  presentment  (not  embraced  in  code  of  ists, 
the  preceding  section),  founded  on  any  provision  of  chapter  1242-3 '      '  ^^' 
nine  of  this  act,  or  on  any  provision  of  chapter  thirty-four 

of  the  Code  of  eighteen  hundred  and  seventy-three,  process 
shall  be  issued  immediately.  If  the  accused  appear  and 
plead  to  the  charge,  the  trial  shall  proceed  without  delay. 
If,  being  summoned,  he  fail  to  appear  and  plead,  the  court 
may  render  judgment  in  the  same  manner  as  if  he  had  con- 
fessed the  charge  in  court;  and  if  the  offence  be  punishable 
by  a  fine  not  fixed  by  law,  a  jury  shall  be  impanneled  to 
assess  the  same.J 

Defects  of  form  in  presentments,  <fec.,  under  two  preceding  sec- 
tions. 

24.  No  exception  shall  be  allowed  for  any  defect  or  want  codeofi873,ch. 
of  form  in  any  presentment,  indictment,  or  information  men-  8uprft,§*&' 
tioned  in  either  of  the  two  preceding  sections,  but  the  court 

shall  give  judgment  thereon,  according  to  the  very  right  of 
the  ca8e.§ 

•  24  Oratt.,  31. 

1 2  Leigh,  782;  10  Leigh.  782. 

t  Chapter  34,  Code  of  1873,  ooncerning  "taxes  on  licensee" ;  2  Va.  Cae.,  19 ;  2  Leigh, 
782. 

§2  Va.  Cae,,  613 ;  16  Gratt.,  666 ;  19  Id.,  807;  20  Id.,  724 ;  26  Id.,  992. 
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Process  in  certain  prosecutions  for  misdemeanor, 

1843-4,  ch.  74, }  25.  lo  prosecutions  for  misdemeanors,  in  eases  not  embraced 
1847-^,  $ 30,  p.  by  the  twenty-third  section,  after  a  summons  has  beea  exe- 
Code  of  1849,  cutcd  ten  days  before  the  first  day  of  the  term  of  the  conrt, 
77'i     '      '  '    or  if  the  aocased  was  admitted  to  bail  and  make  default,  the 

CodoofWO,  .  Jx^-i-AU 

ch.  207.  s  A  p.  court  may  either  award  a  capias,  or  proceed  to  trial  m  the 
i8(}4>-7,  §  25,  p.    same  manner  as  if  the  accused  bad  appeared  and  pleaded  not 

Code  of  1873,       guilty. 

ch.  21)1.  §26,  p. 

12«) 

What  shall  not  work  discontinuance  of  a  prosecution. 

Code  of  1873, oh.      26.  Thcrc  shall  be  no  discontinuance  of  any  criminal  pro- 
8uprtt.ii25        secution  by  reason  of  the  failure  of  the  court  to  award  pro- 
cess, or  to  enter  a  continuance  on  the  record.* 


iS  ch'  7a'  ^'  46  When  judgment  of  outlawry  rendered j  or  corrected^  dec, 

\m\  §§  32,  33, 

&od*Jof  1849,  27.  Judgment  of  outlawry  shall  be  rendered  by  the  court 

773    *       '^'  of  the  county  or  corporation  in  which  the  prosecution  i»,  and 

ch. 5)7. %^\.  may  be  revived,  corrected  or  reversed,  on  motion,  or  by  writ 

186R-7,  §  26,  p.  of  error  coram  nobis.f 

931 

Code  of  1873, 

1243^*^'  ^  ^'  '^'  What  judgment  of  outlawry  to  he  rendered, 

iR. c.,§28, p.        28.  When  a  person  is  outlawed,  the  same  judgment,  exe* 

609  •»         rj 

Code  of  1873,     cution  and  disiibilitios  shall  ensue  and  be  awarded  as  if  he 
SuprM"^?        Were  convicted  of  the  ofTenco  with  which  he  was  charged. 

Proceedings  against  corporations  failing  to  appear  and  plead; 
expense  of  pxiblication,  how  certified^  paid^  and  taxed  in  costs. 

1852-3,  ch.  34,  p.      29.  On  any  indictment,  presentment,  or  information  against 
Code  of  \m\     a  corporation,  if  a  summons  be  served  according  to  the  sev- 
siii-f        '^^'  enth  section  of  chapter  one  hundred  and  sixty-six,  Code  of 
931 '   *^*'  ''^'    eighteen  hundred  and  seventy- throe,  and  the  defendant  fail 
ch.  1)1,  §  29,  pp.  to  appear,  the  court  may  proceed  to  trial  and  judgment, 
without  further  procetss,  as  if  the  defendant  had  appeared 
and  plead  not  guilty.     And  where,  in  any  such  case,  publica- 
tion of  a  copy  of  the  process  is  required  according  to  the 
said  section,  the  expense  of  such  publication  may  bo  certi- 
fied by  the  court  to  the  auditor  of  public  accounts,  and  shall 


♦  2  Va.  Gas.,  61-2,  470;  20  Gratt.,  800;  21  Id.,  781 ;  24  Id.,  31. 
t  2  Va.  Gas.,  241,  244,  245 ;  6  Gratt.,  6G9. 
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be  paid  out  ot  the  treasury  of  the  commonwealth;  but  the 
same  shall  be  taxed  with  other  costs,  and  collected  from  the 
defendant,  if  judgment  be  for  the  commonwealth,  and  be 
paid  into  the  treasury  by  the  officer  collecting  the  same.* 


CHAPTER  XVII. 


OP   TRIAL    AND    ITS    INCIDENTS. 


Sec. 

1.  When  and  where   felony  in   tried ; 

tran.sfer  of  ctkAea  from  ooumy  to 
cirouit  courts, 

2.  When  trial  to  be;  privileges  of  the 

aecii«*ed. 

3.  How  jury  summoned  in  ease  of  fel- 

ony not  punishable  with  death. 

4.  Where  punishable  with  death;  fine 

for  not  attending. 
6.    When   court   may   order   a   venire 
facias. 

6.  Challenge  of  jurors;  how  tried. 

7.  Person  oppo.'^ed  to  capital   punish- 

ment incompetent  to  »erve   o^    a 
luror. 

8.  How  panel  completed;  accused  has 

peremptory  challenge;  jurors,  Iiow 
paid. 

9.  When  juror  summoned  from  another 

couniy;    pay  of  jurors;  how  to  be 
paid. 

10.  Jury  kept  together  to  be  boarded. 

11.  New  juror  in  plnce  of  one  disabled; 

when  Jury  di>('harged. 

12.  Several  indicted  jointly;  how  tried, 
la.    Challenge  by  per«on««  lointly  tried. 
l-l.    When   tliey  elect  to  be  tried  sepa- 
rately. 

15.    Trial  of  insane  persona. 
IC.    Pro(;eeding<»  before  trial  as  to  per- 
8on!4  alleged  or  found  to  be  ini<ane. 


Sec. 

17.  Proceedings  after  conviction. 

18.  On  notice  from  directors  of  lunatic 

asylum,  venire  facias  to  insue. 

19.  Proceedings  after  return  from  asy- 

lum. 

20.  When  acquitted  by  reason  of  insan- 

ity. 

21.  How  venue  may  be  changed. 

22.  Prooeedingf*  thereon. 

23.  Recognizances  and  record  to  be  cer- 

tified. 

24.  When  judge  cannot  F'it  on  trial;  pro- 

ceeding>4  thereupon. 
26.    When  jury  may  find  aocuBed  guilty 
of  lens  offence  than  charged. 

26.  What  jury  to  find  on  indictment  for 

murder;  it  guilt  confessed,  duty  of 
court. 

27.  In  what  cases  jury  may  find  accused 

guilty  of  otfenen  of  inferior  degree 
to  that  ciiarged;  felonious  homi 
cide,  Ac. 
2«.    In  oases  of  larceny. 

29.  In  cnses  of  felony. 

30.  When  one  count  good  and   others 

faulty. 

31.  When  jury  agree  as  to  some  and  dis- 

aeree  as  to  ochers. 

32.  Within  what  time  charge  of  felony 

mu>*t  be  tried. 


When  and  where  felony  is  tried;  transur  of  cases  from  county 

to  circuit  courts. 


1.  The  county  court,  except  where  oiherwiso  provided, 
shall  have  exc-liiHive  original  jurisdiclioii  tor  the  trial  of  all 
presentments,  indiclments,  and  informations  for  offences  com- 
mitted within  their  respective  counties,  and  also  ot  all  pre- 
sentments, indietments,  and  informations  nnw  pending  in 
said  courts;  excej)t  that  a  person  to  be  tried  lor  any  folonj- 
for  which  ho  rna}'  be  punished  with  death,  may,  upon  his 
arraignment  in  the  county  court,  demand  to  be  tried  in  the 
circuit  court  having  jurisdiction  over  the  county  for  which 
said  county  court  is  held.  But  no  such  demand  shall  be 
allowed  in  a  corporation  court,  in  which  capital  felonies  may 


1847-8,  §§  I,  3,  «, 
p.  148 

Code  of  1849,  ch. 
208,  §5  1,2,  p.  773 
Code  of  ISGO,  ch. 
208,  22  1, 2,  p.  835 
18«6-7,  p.  931 
1870-1,  i  1,  p.  367 
1872-:i,  §4,  p.382 
Id.,  §§  1  to  3,  p. 
31U 

Code  of  1873, 
ch.  202,  §§  1,  2 


*  6  Leigh,  399;  12  Id.,  8f ;  20  Gratt.,  472;  Code  of  1873,  p.  1086. 
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Code  of  1873, 
ch.  202,  §  3,  p. 
1245 
Supra,  S  1 


now  be  tried.  Upon  snch  demand,  the  accased  efaall  be 
remanded  for  trial  in  the  said  circuit  court,  and  all  the  mate- 
rial  witnesses  desired,  for  the  prosecution  or  defence,  shall 
be  recognized  for  their  attendance  at  such  trial.  When  a 
person  is  remanded,  as  aforesaid,  by  a  county  court,  the  clerk 
thereof  shall  certify  and  transmit  to  the  clerk  of  the  court 
in  which  he  is  to  be  tried,  a  record  of  the  proceedings  in  said 
county  court  in  relation  to  the  prosecution,  and  copies  of  the 
indictment  or  other  accusation,  and  of  all  recognizances  and 
other  papers  connected  with  the  case;  such  copies  shall  be 
used  with  the  name  effect  as  the  originals.  The  clerk  of  the 
court  in  which  the  trial  is  to  be  had,  shall,  as  soon  as  may  be, 
issue  a  venire  facias,  directed  to  the  ofScer  of  said  court, 
requiring  him  to  summon  jurors  for  such  trial.  When  an 
indictment  is  found,  or  other  accusation  filed  against  a  per- 
son for  felony  in  a  court  wherein  he  may  be  tried,  or  in  a 
circuit  court,  when  the  indictment  and  other  papers  have 
been  certified  and  transmitted  to  the  clerk  thereof,  as  here- 
inbefore provided,  the  accused,  if  in  custody,  or  if  he  appear 
according  to  his  recognizance,  shall,  unless  good  cause  be 
shown  for  a  continuance,  be  arraigned  and  tried  at  the  same 
term.* 

When  trial  to  be;  privileges  of  the  accused. 

2.  A  person  tri^d  for  felony  shall  be  personally  present 
during  the  trial.  If  when  arraigned  he  will  not  plead  or 
answer,  and  do  not  confcvss  his  guilt,  the  court  shall  have  the 
plea  of  not  guilty  entered,  and  the  trial  shall  proceed  as  ii 
the  accused  had  put  in  that  plea.f 


Code  of  1873, 
ch.  202, 2  4,  6,  6, 
p.  1245 
Supra,  S  1 


How  jury  summoned  in  case  of  felony  not  punishable  toith  death. 

3.  The  writ  of  venire  facias  in  a  case  of  felony,  other  than 
where  the  punishment  may  be  death,  shall  command  the 
officer  to  whom  it  is  directed,  to  summon  sixteen  persons  of 
his  county  or  corporation,  to  be  taken  from  a  list  to  be  fur- 
nished him  by  the  judge  of  his  county  or  corporation, 
residing  remote  from  the  place  where  the  offence  is  charged 
to  have  been  committed,  and  qualified  in  other  respects  to 
serve  as  jurors,  to  attend  the  court  wherein  the  accused  is 


*  1  Leigh,  687 ;  17  Gratt,  627 ;  19  Id.,  640,  661 ;  20  Id.,  733, 860 ;  23  Id.,  925;  24  Id.,  3». 
1 1  Va.  Cas.,  192;  9  Leigh,  623 ;  13  Oratt,  763 ;  14  Id.,  713 ;  17  Id.,  631 ;  19  Id.,  6M;  90 
Id.,  860 ;  21  Id.,  822;  23  Id.,  919 ;  potiea,  $  26. 
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to  be  tried,  on  the  first  day  of  the  next  term  thereof,  or  at 
such  other  time  as  the  court  or  judge  may  direct.  If  more 
than  two  cases  are  to  be  tried  at  one  term  of  the  coort,  only 
two  juries  shall  be  summoned,  unless  the  court  may  direct 
otherwise;  and  the  jurien  so  summoned  may  be  used  for  the 
trial  of  all  the  cases.* 

Where  punishable  with  death;  fine  for  not  attending. 

4.  In  a  case  where  the  punishment  may  be  death,  the  writ  Code  of  isra, 
of  venire  facias  shall  require  the  officer  to  summon  twenty-  supra^si 
four  persons,  in  the  manner  provided  in  section  three  of  this 
chapter;  and  in  any  case  of  felony,  where  a  sufficient  num- 
ber of  jurors  for  the  trial  of  the  case  cannot  be  had  from 

those  summoned  and  in  attendance,  the  court  may  direct 
another  venire  facias,  and  cause  to  be  summoned  from  the 
bystanders,  or  from  a  list  to  be  furnished  by  the  court,  so 
many  persons  as  may  be  deemed  necessary  to  complete  the 
jury.  If  any  person  summoned  under  any  wri*  of  venire 
facias  authorized  by  this  chapter,  fail  to  attend  as  required, 
without  sufficient  excuse,  he  shall  be  fined  by  the  court  not 
less  than  five  nor  more  than  twenty  dollars.f 

When  court  may  order  a  venire  facias, 

5.  Any  court  in  which  a  person  accused  of  felony  is  to  be  codeofisTs^oh. 

Wi   S  ft   n   104K 

tried,  may  at  any  time  cause  a  venire  facias  to  issue  for  his 
trial  .J 

Challenge  of  jurors ;  how  tried. 

6.  No  challenge  of  a  juror  shall  be  allowed  the  common-  ir.c..$25,  p. 
wealth,  except  for  cause;  and  all  challenges  shall  be  tried  by  1847-«,{{17,  is, 
the  court  in  which  they  are  made.§  E'odeof  i849, 

ch.  208,  §  7,  p. 
-   -  774 
*  4  Leigh,  679;  3  Gratt,  629;  8  Id.,  606;  9  Id.,  727 ;  10  Id.,  6G9,  600,  767 ;  12  Id.,  689;  Code  of  I8fj0, 

16  Id.,  619,  620, 680 ;  18  Id.,  081 ;  19  Id.,  640,  663 ;  21  Id.,  871,  880;  Conat.  Va.,  Art.  Ill,  ^  **'  ^  ^'  ^' 
§§  li  3.  1866-7, }  «iP.  9JW 

t  See  note  to  {  3 ;  2  Va.  Gases,  111 ;  5  Oratt.,  676.  ^t^^}?^' 

no  Gratt.,  684.  J^«»'t^'P 

§  2  Va.  Gas.,  297 ;  Id.,  375 ;  6  Rand.,  669 ;  6  Id.,  704 ;  1  Leigh,  608,  617 ;  3  Id.,  780 ;  5  Id., 
7(^ ;  9  Id.,  661 ;  11  Id.,  688 ;  2  Rob.,  771 ;  2  Gratt.,  664 ;  6  Id.,  678 ;  6  Id.,  696 ;  7  Id.,  693, 
619 ;  8  Id.,  606,  616, 637 ;  9  Id.,  727 ;  10  Id.,  668,  767 ;  12  Id.,  689 ;  16  Id.,  646 ;  21  Id.,  871, 
884 ;  23  Id.,  919, 927, 933 ;  84  Id.,  607, 616 ;  25  Id.,  923. 
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Person  opposed  to  capital  punishmenty  incompetent  to  serve  as  j 

juror. 

1M7-8,  s  15,  p.  7.  A  person  who*»e  opinions  are  such  as  to  prevent  his  cod- 
code  of  1849,  vicling  any  one  of  an  offence  punishable  with  death,  shall  no; 
codeof  I860,     be  allowed  to  serve  as  a  juror  on  a  trial  for  such  offence.* 

$  7,  p.  856 
\fm-7,  j  8.  p.  933 

5^**p.m«'^'     Sow  panel  completed;  accused  has  peremptory  challenge;  jurors 

how  paid. 

iR.  c.,|9,p.  8.  In  all  cases  of  felony  whore  the  punishment  cannot  btr 
1847-8,  §7, p.  148  death,  the  jury  shall  consist  of  twelve  persons,  summoned  a? 

Code  of  1849,  .  .  i  *:    /  ,  .  i^  i  i 

ch.  208,  §9        aforesaid,  and  free  from  exception,     l^rom  the  panel   sum- 

Codeof  18G0,  ,       '  1     .     ,.  ,  .1  .1 

ch.aw,  §9         moned,  the  accused  shall  have  the  peremptory  ri<]cht  to  stnke 

1866-7,  §  9,  p.  933  '  UiU'U*  k 

Codeoi  1873,     Off  four  pcrsons.     In  all  cases  where  the  punishment  mav  be 

Ch.  d)2,  {9  »  ,  ,  .        11    1  .  1     r  , 

death,  there  shall  be  selected  from  the  persons  summoned,  a 
panel  of  sixteen  persons  froo  from  exception,  and  from  this 
panel  the  accused  may  strike  four,  and  the  remaining  twelve 
shall  constitute  the  jury;  or  if  the  accused  does  not  strike 
them  off,  twelve  of  the  panel  shall  be  selected  by  lot,  wbo 
shall  constitute  the  jury.  All  jurors  summoned  under  the 
provisions  of  this  chapter,  shall  receive  one  dollar  for  each 
day  they  attend  the  court  as  jurors.  If  the  same  person 
attend  as  a  venireman  and  as  a  petit  juror  on  the  same  day 
he  shall  only  receive  one  compensation.f 

When  juror  summoned  from  another  county;  pay  of  jurors;  ho^c 

to  be  paid. 

1846-6, § 4,  p.  a3       9.  In  a  criminal  case  in  any  court,  if  qualified  jurors,  not 

1847-8, U 8.  p.  149  .  \  •        ♦!       />  j     •        .U 

Code  of  18*9,  exempt  from  servin<:^  cannot  be  conveniently  found  in  the 
ch.  208,  §  10,  pp  '  ^°     .  I  •    u    ^\      *    ■    ^    '     *      u      4.1 

774-5  county  or  corporation  in  which  the  trial   is  to  be,  the  coun 

Code  of  1S60,  ^  *  ^  ,      .  , 

ch.  208,  §  10,  p.    may  cause  so  many  as  may  be  necessary  or  such  jurors  to  be 

1866-7, §  10, p.     summoned  from  any  othe^:  county  or  corporation   by  the 

Code  of  1873,     sheriff  or  sergeant  thereof,  or  by  its  own   oflScer.     Every 

1246    '      '      juror  so  summoned,  shall  be  paid  one  dollar  for  every  day  he 

attends,  and  the  same  mileage  as  a  witness  in  a  civil  case; 

and  every  juror  residing  in  such  county  or  corporation,  and 

serving  on  such  jury,  shall  be  paid  in  like  manner  one  dollar 

for  each   day  he  attends  on   euch  jur3\     Such  jurors,  and 

those  mentioned  in  the  preceding  section,  shall  bo  forthwith 


•  8  Gratt.,  606 ;  21  Id.,  873. 

t  Va.  Cas.,  Ill ;  5  Leigh,  708 ;  9  Gratt.,  736;  15  Id.,  634 ;  21  Id.,  873. 
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paid  by  the  treasurer  of  the  last  named  county  or  corpora- 
tion, and  he  shall  be  repaid  out  of  the  treasury  of  the  state 
on  the  order  of  the  court.* 

Jury  kept  together  to  he  boarded. 

10.  When,  in  a  criminal  case,  the  jury  are  kept  together  i  r.  c.,§i4,p. 
beyond  the  day  on  which  they  are  impanueled,  the  court  ih47-8,  § •22;p. 
shall  direct  its  officer  to  furnish  them  with  suitable  board  code  of  i849, 
and  lodging  while  so  confined.     The  expenses  thereof,  not  775 

,.  ,  ,  «  1    II  ..  1  /  1    Code  of  1800, 

exceeding  the  rate  of  one  doilar  per  entire  day  for  each  ch.  208,  §  11 
juror,  shall  be  paid  out  of  the  treasury  when  allowed  by  the  933    ' 

.  ,,  .,  .  1,.  Code  of  1873, 

court;  but  whore  the  punishment  cannot  be  death  or  con- ch.  202, §  11 
finomcnt  in  the  penitentiary  ten  years,  the  jury  shall  not 
be  kept  together,  but  shall  be  treated  as  jurors  in  civil  cases, 
unless  the  court  direct  otherwise.f 

New  juror  in  place  of  one  disabled;  when  jury  discharged, 

11.  If  a  juror,  after  he  is  sworn,  be  unable  from  any  cause  codeofi873,ch. 

•^  2:!2,  §  12,  p.  1246 

to  perform  hi«  duty,  the  court  may,  in  its  discretion,  cause  supra,§io 
another  qualified  juror  to  be  sworn  in  his  place;  and  in  any 
criminal   case,  the  court  may  disciharge  the  jury,  when  it 
appears  they  cannot  agree  in  a  verdict,  or  that  there  is  a 
manifest  necessity  for  such  discharge.^; 

Several  indicted  jointly;  how  tried. 

1847-8,  §  10,  p. 

14Q 

12.  Whore  several  persons  are  jointly  charged  and  held  to  codeof  1849, 
be  tried  for  felon^',  the  clerk  by  whom  a  venire  facias  is  re-  776 

•      J    .       u      •  J       L    11    •  •-.  r  -1  •        /        Code  of  1860, 

quired  to  be  issued,  shall  iHSue  a  writ  for  a  sin^cle  venire  for  oh.  208,  §  la,  pp. 

8."ir>-7 
the  trial  of  all  of  them.§  i8»j6-7,  }  13,  p. 

934 

Code  of  1873, 

Challenge  by  persons  jointly  tried.  1247^^"^*   ^^'  ^' 

13.  Persons   indicted   for  felony,   who  elect   to    be   tried  code  of  1 873, 

•^  *  ch.  202,  { 14,  p. 

jointh',  shall  bo  allowed  to  strike  from  the  pannel  not  more  1247 

J  '^  ^  '  Supra,  2 12 

than  four  thereof;  but  should  the  accused,  not  agree  as  to 
the  jurors  to  be  stricken  from  the  pannel,  the  four  jurors 
to  be  stricken  off  shall  be  ascertained  by  lot.|| 

*  7  Gratt.,  073 ;  9  Id,,  736 ;  10  Id.,  673 ;  21  Id.,  8.'«,  871 ;  24  Id,,  600. 
t  8  Leigh,  74:>;  11  Id.,  &33,  714 ;  2  Grntt.,  567 ;  7  Id.,  062;  8  Id.,  638;  18  Id.,  983  ;  19  Id., 
485  ;  22  Id.,  Oif). 
X  9  Leigh,  C13 ;  2  Gratt.,  567-8 ;  7  Id.,  662. 
1 18  Gratt.,  981. 
I  3  Va.  CaK.,  314 ;  3  Gratt.,  594 ;  7  Id.,  619 ;  18  Id.,  981 ;  25  Id..  938. 
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When  they  elect  to  be  tried  separately. 

codeof  i«7s,         14,  If  persoD  indicted  jointly  for  felony,  elect  to  be  tried 
1^7         '      separately,  the  venire  summoned  for  their  trial  may  be  used 
for  him  who  is  first  tried,  and  the  court  shall  award  a  several 
venire  facias  for  the  trial  of  each  of  the  others.* 

Trial  of  insane  persons. 
Code  of  1873,         15.  No  pcrson  shall,  while  he  is  insane,  be  tried  for  a 

ch.  202, 1 16.  p.  .      .       ,      i  ' 

1947  criminal  offence. 

8apn»  S 12 

Proceedings  before  trial  as  to  persons  alleged  or  found  to  be 

insane. 


1M7-8,  S§  33  to 
36.  p.  151 
Code  of  1849, 
oh.  208,  $  17 
Code  of  1860, 
oh.  206,  S  17 
1866-7,  { 17,  p. 
934 

Code  of  1873, 
ch.  202,  S  17 


16.  If  a  court  in  which  a  person  is  held  for  trial,  see  rea- 
sonable ground  to  doubt  his  sanity  at  the  time  at  which,  but 
for  such  doubt,  he  would  be  tried,  it  shall  suspend  the  trial 
until  a  jury  enquires  into  the  fact  as  to  such  sanity.  Such 
jury  shall  be  impaneled  at  its  bar.  If  the  jury  find  the 
accused  to  be  sane  at  the  time  of  their  verdict,  they  shall 
make  no  other  enquiry,  and  the  triaUin-chief  shall  proceed. 
If  they  find  that  he  is  insane,  they  shall  enquire  whether  or 
no  he  was  so  at  the  time  of  the  alleged  offence.  If  they  find 
that  he  was  so  at  that  time,  the  court  may  dismiss  the  prose- 
cution, and  either  discharge  him,  or,  to  prevent  his  doing 
mischief,  remand  him  to  jail,  and  order  him  to  be  removed 
thence  to  one  of  the  lunatic  asylums  of  this  state.  If  they 
find  that  he  was  not  so  at  that  time,  the  court  shall  commit 
him  to  jail,  or  order  him  to  be  confined  in  one  of  the  said 
asylums  until  he  is  so  restored  that  he  can  be  put  upon  his 
trial.f 

Proceedings  after  conviction. 


Code  of  1873,  ch.      17.  If,  after  conviction  and  before  sentence  of  any  person, 

l^ral^fo^^^  the  court  see  reasonable  ground  to  doubt  his  sanity,  it  maj 

impanel  a  jury  to  enquire  into  the  fact  as  to  his  sanity,  and 

sentence  him,  or  commit  him  to  jail  or  to  a  lunatic  asylum, 

according  as  the  jury  may  find  him  to  be  insane  or  sane. 


•  3  Oratfc.,  594 ;  7  Id.,  619 ;  18  Id.,  909, 981 ;  25  Id.,  938,  941. 


t2Va.Ca8naB. 
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On  notice  from  directors  of  lunatic  asylum,  venire  facias  to  iss%ie. 

18.  When  the  board  of  directors  of  the  Innatic  asylum  code  of  ists, 

,      „        ,  ,  1  1      I         #      1  .  /» fh-  202,  S 19,  p. 

shall  enve  notice  to  the  clerk  of  the  court,  in  pursuance  011247 
the  thirty-second  section  of  chapter  eighty-two  of  the  Code 
of  eighteen  hundred  and  seventy- three,  such  clerk  shall  issue 
a  precept  to  the  officer  of  said  court,  requiring  him  to  bring 
the  said  prisoner  from  the  asylum  and  commit  him  to  jail.* 

Proceedings  after  return  from  asylum, 

19.  When  a  prisoner  is  broutrht  from  the  asylum  and  com-  codeof  ists, 

.  .,  ,       .    .    «       J  1       1^  ..        #  •       ch.  202,  J  20,  p. 

mitted  to  lail,  or  when  it  is  found  by  the  verdict  of  another  1247 

•^  Supra,  $10 

jury  that  a  prisoner,  whose  trial  or  sentence  was  suspended 
by  reason  of  his  being  found  to  be  insane,  has  been  restored, 
if  convicted,  he  shall  be  sentenced;  and  if  not,  the  court 
shall  proceed  to  try  him  as  if  no  delay  had  occurred  on 
account  of  his  insanity. 

When  acquitted  by  reason  of  insanity. 

20.  When  a  person  tried  for  an  offence  is  acquitted  by  the  Codeofifl7s,oh. 

90S.  i  21  n.  1M8 

jury  by  reason  of  his  being  insane,  the  verdict  shall  state  thf  sapra,  jio 
fact;  and  thereupon  the  court  may,  if  it  deems  him  danger- 
ous, order  him  to  be  committed  to  jail  until  he  can  be  sent 
to  one  of  the  said  asylums. 

How  venue  may  be  changed. 

21.  A  circuit  court  may,  on  the  motion  either  of  the  ac- 1  r.  c, $ 0, p. 

(tfii 
cueed  or  of  the  attorney  for  the  common  wealth,  or  without  id.,  s  is,  p.  eoi 

such  motion,  for  good  cause,  order  the  venue  for  the  trial  of  p.  78  '*^  *    *"** 

a  criminal  case  in  such  court  to  be  changed  to  some  other  code  of  iml 

circuit  court;  and  the  court  of  a  county  or  corporation  may  776     ''*^'** 

in  like  manner  order  the  venue  to  be  changed  to  another  ch.  losl  s  22,  p. 


838 


county  or  corporation. f  I886-7,  s  22,  p. 

Code  of  1873, 

Proceedings  thereon.  f Sii?^ '  ^  **• 


22.  When  the  venue  is  so  changed,  the  court  making  the  Codeofi878,ch. 
order  may  admit  the  accused  to  bail,  and  shall  recognize  the  sapra,s& 
witnesses  and  the  accused  (if  admitted  to  bail,  and  the  bail 
be  given)  to  appear  on  some  certain  day  before  the  court 

*  Code  of  1873,  p.  721.    f  1  Va.  Cas.,  137 ;  2  Id.,  88, 162;  8  Leigh,  804 ;  10  Grmti.,  668, 672. 
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to  which  the  case  is  removed;  if  the  accused  be  DOt  admit- 
ted to  bail,  or  the  bail  required  be  not  K^^^^?  the  court  shall 
remand  him  to  its  own  jail,  and  order  its  officer  to  remove 
him  thence  to  the  jail  of  the  court  to  which  the  case  is  re- 
moved, so  that  he  shall  be  there  before  the  day  for  the  ap- 
pearance of  the  witnessep.* 


Code  of  1873, 
ch.  202,  S  24,  p. 
1248 
SuprA.  S  21 


Recognizances  and  record  to  be  certified. 

23.  The  clerk  of  the  court  which  orders  a  change  of  venue, 
shall  certify  copies  of  the  recognizances  aforesaid,  and  of  the 
record  of  the  case,  to  the  clerk  of  the  court  to  which  the 
case  is  removed,  who  shall  thereupon  issue  a  venire  facias, 
directed  to  the  officer  of  such  court;  and  such  court  shall 
proceed  with  the  case  as  if  the  prosecution  had  been  origi- 
nally therein ;  and  for  that  purpose  the  certified  copies  afore- 
said shall  be  sufficient.! 


When  judge  cannot  sit  upon  trial;  proceedings  thereupon. 

1847-8, §  29,  p.  24.  When  the  judge  of  a  circuit,  Cfunty  or  corporation 
Code  of  1849,  court,  in  which  a  prosecution  is  pending,  is  connected  with 
27,1).  777  '^'  '  the  accused  or  party  injured,  or  so  situated  in  respect  to  the 
208, §^25, 2«*  '  case  as  in  his  opinion  to  render  it  unfit  that  he  should  pre- 
935^  '    side  at  the  trial,  he  may  enter  the  fact  on  the  record;  and 

oh.  1)2,  §§^26,' 26  thereupon,  the  judge  may  change  the  venue  as  hereinbefore 

provided,   or   may    procure  the  judge   of   another   circuit, 

county,  or  corporation  to  try  the  case.J 


Code  of  1873, 
ch.  202,  S  27,  p. 
1248 
Supra,  I  24 


When  jury  may  find  accused  guilty  of  less  offence  than  charged, 

25.  If  a  person  indicted  of  felony  be  by  the  jury  acquitted 
of  part  and  convicted  of  part  of  the  offence  charged,  he  shall 
be  sentenced  for  such  part  as  he  is  so  convicted  of,  if  the 
same  be  substantially  charged  in  the. indictment,  whether  it 
be  felony  or  misdemeanor;  but,  if  a  verdict  be  set  aside  on 
motion  of  the  accused,  and  a  new  trial  awarded,  on  such  new 
trial  the  accused  shall  be  tried,  and  such  verdict  may  be 
found  and  sentence  pronounced  as  if  a  former  verdict  had 
not  been  found. § 

•  1  Vft.  Gas.,  162.  1 2  Va.  Cas.,  162.  %  8  Leigh,  364 ;  Code  1873.  p.  1031. 

§0  Leigh,  627,  C83 ;  6  Gratt.,  712;  14  Id.,  504-6;  17  Id.,  595,  615;  18  Id.,  981;  21  Id., 
214 ;  22  Id.,  899.  924 ;  24  Id.,  608  ;  26  Id.,  943 ;  27  Id.,  1009 ;  28  Id.,  950. 
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What  jury  to  find  on  indictment  for  murder ;  if  guilt  confessed^ 

duty  of  court, 

26.  If  a  person  indicted  of  murder  be  found  by  the  jury  code  of  i878, 
guilty  thereof,  they  shall  in  their  verdict  find  whether  he  is  i248 

=*         "^  >  ./  Supra,  5  24 

guilty  of  murder  in  the  first  or  second  degree.  If  the 
accused  confess  the  indictment  to  be  true,  the  court  shall 
examine  the  witnesses  and  determine  thede^^ree  of  the  crime, 
and  give  sentence  accordingly.* 

In  what  cases  jury  may  find  accused  guilty  of  offences  of  infe- 
rior degree  to  that  charged;  felonious  homicide,  dhc, 

27.  On  an  indictment  for  felonious  homicide,  the  jury  may  ir.  c.,5i2»p- 
find  the  accused  not  guilty  of  the  felony,  but  guilty  of  invol-  isao-i,  oh.  308, § 
untary  manslaughter.     And  on  any  indictment  for  malici- Supra,  s  24 
ously  shooting,  stabbing,  cutting,  or  wounding  a  person,  or 

by  any  means  causing  him  bodily  injury,  with  intent  to  kill 
him,  the  jury  may  find  the  accused  not  guilty  of  the  ofi'ence 
charged,  but  guilty  of  maliciously  doing  such  act  with  intent 
to  maim,  disfigure,  or  disable,  or  of  unlawfully  doing  it,  with 
intent  to  maim,  disfigure,  disable,  or  kill  such  person.f 

In  cases  of  larceny, 

28.  In  a  prosecution  for  grand  larceny,  if  it  be  found  that  codeof  1873, 
the  thing  stolen  is  of  less  value  than  fifty  dollars,  the  jury  1249  ''*' 
may  find  the  accused  guilty  of  petit  larceny ;  and  in  a  prose-  *  "^"^* 
cution  for  petit  larceny,  though  the  thing  stolen  be  of  the 

value  of  fifty  dollars  or  more,  the  jury  may  find  the  accused 
guilty;  and  in  either  case  he  shall  be  sentenced  for  petit 
larceny.J 

In  cases  of  felony. 

29.  On  an  indictment  for  felony,  the  jury  may  find  the  codeof  I873, 
accused  not  guilty  of  the  felony,  but  guilty  of  an  attempt  to  m/*^' ^ '^'' '** 
commit  such  felony;  and  a  general  verdict  of   not  guilty    "^'**'' 
upon  such  indictment,  shall  bo  a  bar  to  a  subsequent  prose- 
cution for  an  attempt  to  commit  such  felony.§ 

•  2  Va.  Cas.,  211 ;  20  Gratt.,  724 ;  21  Id.,  809 ;  24  Id.,  657. 

1 1  Va.,  Ca».,  211 ;  14  Gratt.,  592 ;  17  Id.,  592 ;  22  Id.,  89P,  903,  906;  28  Id.,  922 ;  ante,  f 
9,  eh.  11. 
1 6  Rand.,  667 ;  Walker's  case,  1  Leigh,  63/i. 
S  6  Gratt.,  676 ;  8  Id.,  706 ;  17  Id.,  595. 
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Code  of  1873, 
ch.  202,  S  82,  p. 
1240 
Sopra,  $  27 


Code  of  1873, 
ch.  202,  {  33,  p. 
1249 
Sapra,  i  27 


When  one  count  good  and  others  faulty, 

30.  When  there  are  several  coants  in  an  indictment  or 
information,  and  a  general  verdict  of  guilty  is  found,  judg- 
ment shall  be  entered  against  the  accused,  if  any  count  be 
good,  though  others  be  faulty;  but  on  tbe  trial,  the  court, 
on  the  motion  of  the  accused,  may  instruct  the  jury  to  dis- 
regard any  count  that  is  faulty.* 

When  jury  agree  as  to  some  and  disagree  as  to  others, 

31.  When  two  or  more  persons  are  charged  and  tried 
jointly,  the  jury  may  render  a  verdict  as  to  any  of  them  as 
to  whom  they  agree.  Whereupon  judgment  shall  be  entered 
according  to  the  verdict;  and  as  to  the  others,  the  case  shall 
be  tried  by  another  jury.f 

Within  what  time  charge  of  felony  must  he  tried. 

Code  of  1873,  32.  Evcry  person  against  whom  an  indictment  is  found 
i24o-«>  ^^'  charging  a  felony,  and  held  in  any  court  for  trial,  shall  be 
forever  discharged  from  prosecution  for  the  offence,  if  there 
be  three  regular  terms  of  the  circuit,  or  four  of  the  county, 
corporation,  or  hustings  courts  in  which  the  case  is  pending, 
after  he  is  so  held  without  a  trial,  unless  the  failure  to  try 
him  was  caused  by  his  insanity,  or  by  the  witnesses  for  the 
commonwealth  being  enticed  or  kept  away,  or  prevented 
from  attending  by  sickness  or  inevitable  accident;  or  by  a 
continuance  granted  on  the  motion  of  the  accused;  or  by 
reason  of  his  escaping  from  jail  or  failing  to  appear  accord- 
ing to  his  recognizance;  or  of  the  inability  of  the  jury  to 
agree  in  their  verdict. J 

•  2  Va.  Gas.,  234, 297 ;  0  Leigh,  627,  683 ;  11  Id,  643 ;  3  Oratt.,  615 ;  9  Id.,  760;  14  Id., 
692,  672 ;  20  Id.,  724 ;  22  Id.,  899 ;  26  Id.,  943 ;  28  Id.,  960. 

1 18  Qratt.,  969,  971. 

t  2  Va.  Gas.,  74, 162,  363,  627,  646;  1  Leigh,  687 ;  I  Rob.,  781 ;  8  Gratt,  673-8 ;  17  Id.. 
627 ;  18  Id.,  981 ;  19  Id.,  478 ;  20  Id.,  800 ;  28  Id.,  930. 
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CHAPTER   XVIII. 


OF  EXCEPTIONS,  WRITS  OP  ERROR,  AND  EXECUTION  OP  JUDGMENT. 


Sec. 

1.  Billn  of  exception. 

2.  ExeciiiioQ  of  Judgment  to  be  bus* 

pende«i. 

3.  Wriia  of  error  In  criminal  cRwes. 

4.'    WriiH  of  error  to  Judgment  for  con- 
tempt of  court. 

5.  Writs  of  error  may  be  awarded  in 

vacation. 

6.  When  writ  of  error  operates  as  a 

supernedeas. 

7.  Judgment  on  the  writ  of  error. 

8.  F^xecution  of  sentence  of  death. 

9.  How  .sentence  certified. 

10.  When  execution  to  t>e  private ;  who 

may  be  present. 

11.  Execution    of  sentence   of  death; 

how  certified. 

12.  Sentence  of  confinement  in  the  pen- 

itentiary. 


I  See. 
13.    Record  t^  be  certified. 

Rules  as  to  employment  of  guards. 

When  court  to  order  stronger  guard. 

When  officer  may  employ  additional 
guard. 

Omcer  and  guard  privileged   from 
arrest. 

How  sentence  of  impri.**onment,  un- 
til fine  is  paid,  is  executed. 

When  prisoner  may  be  hired  out  to 
pay  fine  and  costs. 

How  perHons  released  who  are  im- 

Srisoned  for  fine  under  capias  pro- 
ne. 
Releai^e  no  bar  to  the  issue  of  fieri 

facias. 
Capias  to  hear  Judgment  in  misde- 
meanors not  necessary. 


14. 
15. 
16. 

17. 

18. 

19. 

SO. 


21. 
22. 


Bills  of  exception, 

1.  A  party  in  a  criminal  case,  or  proceeding  for  contempt  i  R.c.,ch.i33,{ 

'  2.  D  &<£3 

for  whom  a  writ  of  error  lies  to  a  higher  court,  may  except  is-iiU,  ch.  is,  p. 

Oil 

to  an  opinion  of  the  coart  and  tender  a  bill  of  exceptions,  i847-8,  oh.  22,  §s 
Tvhich  (if  the  truth  of  the  case  be  fairly  stated  therein)  the  id.,'ch.24,§6, 

n  159 

judge,  judges,  or  justices,  or  the  greater  part  of  those  pres-  code  of  1849, 
en  t,  shall  si£cn;  and  it  shall  be  a  part  of  the  record  of  the  code  of  iseo, 

'  °  eh.  209, 5  1 

case.*  1866-7,  ft  1,  p.  937 

Code  of  18r3, 
Ch.  203,  §  1 

Execution  of  judgment  to  be  suspended. 

2.  If  a  person,  sentenced  by  a  circuit,  or  corporation,  or  code  of  1873, 
hustings  court,  to  death  or  confinement  in  the  penitentiary,  su'pr^s  1 
ask  for  time  to  apply  for  a  writ  of  error,  the  said  court  shall 
postpone  the  execution  of  its  sentence  until  a  reasonable 

time  boyond  the  first  day  of  the  next  term  of  the  court  of 
appeals,  not  exceeding  thirty  days  after  that  day;  and  a 
county  court  shall  in  like  manner  suspend  its  judgment  for 
the  same  purpose.  In  any  other  criminal  case,  wherein 
judgment  is  given  by  any  court,  and  in  any  case  of  judgment 
for  a  contempt,  to  which  a  writ  of  error  lies,  the  court 

•  1  Va.  Cas.,  125, 127, 163.  264, 330 ;  2  Id.,  60,  158,  231,  297, 314, 376,  490 ;  6  Manf.,  126 ; 
6  Rand.,  701,  704;  2  Leigh,  3.37, 760 ;  4  Id.,  704;  6  Id.,  135;  9  Id.,  636,  678,023;  10  Id., 
687, 7G7 ;  11  Id.,  681 ;  2  Rob.  R.,  695, 771 ;  2  Gratt.,  581, 6M,  629  ;  3  Id.,  694, 615 ;  4  Id.,  625 ; 
6  Id.,  141,  644;  6  Id.,  «84,  706,  712 ;  7  Id.,  699,  613,  651, 658 ;  8  Id.,  695  ;  9  Id.,  727 ;  10  Id., 
658,  600,  708,  722;  1*2  Id.,  717 ;  13  Id.,  588;  14  Id.,  692,  613;  16  Id.,  530,  547 ;  17  Id.,  661, 
682 ;  18  Id.,  977, 989 ;  21  Id.,  500, 813 ;  22  Id.,  924, 941 ;  26  Id.,  330,  906 ;  27  Id.,  630. 
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giving  Bueb  judgment  may  postpofie  the  execution  thereof 
for  8ucb  time  and  on  such  terms  as  it  deems  proper. 

Writs  of  error  in  criminal  cases, 

iR.o.,§26,p.  3.  A  writ  of  error  shall  lie,  in  a  criminal  case,  to  the  judg- 
183(1-1,  §4, p.  1  or.  ment  of  a  circuit  or  a  corporation  or  hustings  court  from  the 
48  *  '*^  '    '  *  court  of  appeals;  and  to  a  judgment  of  a  county  court  from 

1839-40,5  37,  p.      ,,  .  .,  ,     u         •  •        •    ^-    4-  U  *  T* 

15  the  circuit  court  having  lunsdiction  over  such  county.     It 

1847-8,55  2,4.0,      ,       „    ,.       .  U  i         <U  A  A    -^   *U  U 

p.  ifts  shall  no  m  any  such  case  lor  the  accused ;  and  if  the  case  be 

ch.  ii()9,§3  '  for  violation  of  a  law  rekiting  to  the  revenue,  it  shall  lie  also 
»>o,}3  for  the  commonwealth.     The  petition  for  a  writ  of  error 

180(^,5  3,  p.  937  ,  ,         .      ,  ,       ,  ,  , 

i87(M,  p.3i       from  the  ludijment  of  the  county  court  may  be  presented  to 

codooAm,         .    ,         ,  .u       •       •*  •     ♦  ♦•  A  'P    u        A 

ch. -ifia,  $3         a  judge  of  the  circuit  in  term  or  vacation,  and  if  allowed 

and  not  disposed  of  in  vacation,  shall  be  docketed  in  the  cir- 
cuit court  having  jurisdiction  over  such  county.  The  judge 
of  the  said  circuit  court  shall  have  power,  in  his  discretion, 
in  any  case  in  which  a  writ  of  error  may  be  allowed  by  him, 
to  decide  the  same  in  vacation,  so  far  as  to  grant  the  accused 
a  new  trial,  either,  where,  upon  the  record,  he  has  no  doubt 
as  to  the  right  of  the  accused  to  such  now  trial,  or  where, 
having  doubt,  be  shall,  after  hearing  argument  by  the  attor- 
ney for  the  commonwealth  and  counsel  for  the  accused,  be 
of  opinion  that  the  accused  is  entitled  thereto.  In  either 
case  he  shall  certify  his  order  granting  such  new  trial  to  the 
clerk  of  the  circuit  court  having  jurisdiction  over  said  county, 
who  shall  enter  the  same  on  the  record  book  of  said  court, 
and  to  the  clerk  of  the  county  court  in  which  the  accused  is 
to  be  tried ;  and  a  new  trial  shall  be  had  in  such  county 
court  in  the  same  manner  as  if  the  new  trial  had  been 
granted  at  a  regular  or  special  term  of  the  circuit  court ; 
but  if  the  writ  of  error  be  refused,  the  petition  may  be  pre- 
sented to  the  supreme  court  of  appeals,  or  a  judge  thereof, 
and,  if  allowed,  shall  be  docketed  and   heard    in  said  court. "^ 

Writs  of  error  to  judgment  for  contempt  of  court, 

1825-6, ch.  18, §§     4.  To  a  judgment  for  a  contempt  of  court,  other  than  for 

1847-8,86,1).  1C50  the  non-Dcrformance  of,  or  disobedience  to  a  judgment,  de- 
code of  i849,ch.  *  ,  .      „  ,    ,,  1.        .         .     .    ,  . 
209, H             cree,  or  order,  a  writ  of  error  shall  lie,  when  the  inds;ment  is 

Code  of  1860,  ch.     ^     '  *  ,  ,  .         .  ,        .  .      7  j.      . 

209,  H  of  a  county  court,  from  the  circuit  court  having  lurisdiction 

1866-7,  §4,  p.  937  J  ^  o    J 

1870-1,  p.  31 

Code  of  1873,  ch.   •  2  Va.  Cbs.,  20^-3 ;  4  Leigh,  693 ;  6  Id.,  726 ;  8  Id.,  721 ;  9  Id.,  620 ;  11  Id.,  C76 ;  2  Rob. 

*'®'  ^  *        R.,  842,  844 ;  3  Gratt.,  590,  682 ;  6  Id.,  667 ;  10  Id.,  754 ;  11  Id.,  819 ;  13  Id.,  789 ;  24  Id.,  602 ; 

25  Id.,  463,  467,  938. 
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over  such  county;  when  it  is  of  a  circuit,  or  a  corporation  or 
hustings  court,  from  the  court  of  appeals."*" 

Writs  of  error  may  be  awarded  in  vacation, 

5.  When  in  any  case  within  this  chapter,  a  writ  of  error  i83o-i,  ch.  38,  § 

4,  p.  106 

lies  from  a  circuit  court,  it  may,  in  vacation  of  such  court,  8upra,§4 
be  awarded  by  any  circuit  judge;  and  when  it  lies  from  the 
court  of  appeals,  it  may,  in  vacation  of  said  court,  be  awarded 
by  any  judge  thereof.f 

When  writ  of  error  operates  as  a  supersedeas. 

6.  A  writ  of  error  awarded  under  this  chapter  to  any  judg-  i83o-i,  ch.  38,  $ 

1  1  'ft  4,  p.  1(K> 

ment,  may  operate  as  a  supersedeas  thereto  if  the  court  orsupra,  §4 
judge  awarding  it,  so  direct,  on  such  terms  and  conditions  as  ch.  <i« 
the  said  court  or  judge  may  prescribe.J 

Judgment  on  the  writ  of  error. 

7.  The  court  from  which  a  writ  of  error  lies,  shall  affirm  i  r.  c.,§26,  pp. 

224—5 

the  judgment,  if  there  be  no  error  therein,  and  reverse  thesupra,§4 
same  in  whole  or  in  part,  if  erroneous,  and  enter  such  judg- 
ment as  the  court,  whose  error  is  sought  to  be  corrected, 
ought  to  have  entered,  or  remand  the  cause  and  direct  a  new 
trial,  affirming  in  those  cases  where  the  voices  on  both  sides 
are  equal.§ 

Execution  of  sentence  of  death. 


8.  Sentence  of  death,  except  for  insurrection  or  rebellion,  i  r.  c,  §  so,  p. 
shall  not  be  executed  sooner  than  thirty  days  after  the  sen-  ih47-8.  §  26,  p. 
tence  is  pronounced.ll  co(ieofi849,ch. 

209,  §8. 
Supra,  §  4 

Mow  sentence  certified. 

9.  The  clerk  of  the  court  pronouncing  such  sentence,  shall  iR.  c.,24o.p. 

236 

as  soon  as  may  be  after  the  sentence,  deliver  a  certified  copy  1847-8,  s§  7,  s,  p. 
thereof  to  the  officer  of  said  court,  who  shall  cause  the  sen-  supra,  s  4 
tence  to  be  executed.    Under  such  sentence,  death  shall  be 
inflicted  by  hanging  the  convict  by  the  neck  until  he  is  dead. 

*  1  Va.  Gas.,  330 ;  21  Qratt.,  500,  604. 
1 10  Gratt.,  708. 

1 2  Va.  Gas.,  30, 32 ;  18  Oratt,  960, 071. 

S2Va.Ga8.,122;  4  Leigh,  609;  2  Oratt,558;  6  Id.,  663;  12  Id.,n7;  17  Id.,  661;  IB 
Id.,  916, 960,  977,  979 ;  21  Id.,  822, 826 ;  22  Id.,  924,  043 ;  24  Id.,  644. 
I  26  Oratt.,  860. 
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When  execution  to  be  private;  who  may  he  present. 
1856^,  ch.  43,  s§      10.  Whenever  Benteoco  of  death  is  to  be  executed,  if  the 

1,  2,  pp.  36,  37 

Code  of  i8fio,     convict  andcr  Boch  sentence  be  in  jail,  around  or  adjoining 

ch.  209,  §10  '*        ^  J  S 

1860-7,  J 10,  p.    which  there  is  a  yard  of  sufficient  size,  enclosed  by  a  wall, 
Code  of  1873,     Buch  Sentence  shall  be  executed  within  such  enclosed  yard, 

ch.  203,  §  10  ^  » 

unless  the  court  by  which  such  sentence  was  pronounced 
direct  otherwise.  At  the  execution  there  shall  be  present, 
besides  the  officers  of  said  court,  such  other  officers  and  such 
guard  and  assistants  as  the  officer  executing  the  sentence 
shall  see  fit.  He  shall  request  the  presence  of  the  attorney 
for  the  commonwealth  in  said  court,  the  clerk  thereof,  and 
twelve  respectable  citizens,  including  a  physician  or  surgeon ; 
and  he  shall  permit  the  presence  of  the  counsel  of  the  con- 
vict, and  such  ministers  of  the  gospel  as  he  shall  desire,  and 
such  of  the  convicts  relations  as  the  officer  shall  deem 
prudent. 

Execution  of  sentence  of  death;  how  certified. 


1847-8,  f  9,  p.  164 
Code  of  1849, 
ch.  209,  §  10 
1860-1, §  13,  p.  9 
Code  of  1860, 
ch.  209,  §  11 
1866-7,  §  11,  p. 
938 

Code  of  1873, 
ch.  203,  S  11 

1  R.  C,  S  21,  p. 

621 

1847-8,  2  10,  p. 

164 

Code  of  1849, 

ch.  209,  S  11 

Supra,  §  11 


1 R.  C,  §  J6,  p. 
620 
Supra,  §  11 


11.  The  officer  executing  a  sentence  of  death  shall  certify 
the  fact  to  the  clerk  of  the  court,  who  shall  file  the  certifi- 
cate with  the  papers  in  the  case. 

Sentence  of  confinement  in  the  penitentiary. 

12.  Every  person  sentenced  by  a  court  to  confinement  in 
the  penitentiary,  shall,  as  soon  as  may  be,  be  delivered  at  the 
penitentiary  by  the  officer  of  such  court.  If  he  fail  to  make 
such  delivery  within  a  reasonable  time,  he  shall  forfeit  one 
hundred  dollars.  It  shall  be  lawful  for  the  auditor  of  public 
accounts  to  allow  officers  conveying  persons  to  the  jail  or 
penitentiary,  the  necessary  expenses  of  the  prisoner  or  con- 
vict.* 

Record  to  be  certified. 

13.  The  clerk  of  the  court  in  which  a  person  is  sentenced 
to  the  penitentiary,  shall  forthwith  transmit  to  the  superin- 
tendent a  full  copy  of  the  record  of  the  trial  and  conviction. 
If  he  fail  so  to  do,  he  shall  forfeit  one  hundred  dollars. 


*  New  trials  awarded  after  prisoner  has  been  sent  to  penitentiary.    Barber's  case, 
2  Va.  Cas.;  Jones'  case,  20  Gratt.,  867 ;  Stuart's  case,  28  Gratt,  950. 
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JRules  as  to  employment  of  guards, 

14.  The  officer  who  is  required  to  carry  a  prisoner  to  the  i  R.  c.,§i7,  pp. 
penitential y,  or  to  any  other  place,  may,  if  he  deem  it  neces-  supra,  §ii 
«ary  for  his  safe  conveyance  from  the  starting  point  to  any 

railroad  or  line  of  boats  en  route  to  the  point  of  destination, 
summon  one  person  as  a  guard  for  each  prisoner  to  such  rail- 
road or  boat  line;  after  which  the  said  officer  shall  have  no 
guard,  unless  there  be  more  than  two  prisoners,  and  then 
but  one  guard;  and  shall  convey  the  prisoners,  well  secured, 
to  the  prison  or  place  of  destination,  except  as  follows. 

When  court  to  order  stronger  guard, 

15.  When  the  court,  judge,  or  justices  by  whose  judgment  ir.  c,  §25,  p. 
or  order  a  prisoner  is  to  be  removed,  shall  think  a  stronger  8apra,§ii 
guard  necessary,  and  order  it,  as  many  persons  as  may  be  so 
ordered,  shall  be  summoned  by  the  officer. 

When  officer  may  employ  additional  guard, 

16.  If,  on  the  way  to  the  penitentiary  or  other  place,  in  1  R.  0.,  §26,  p. 
consequence  of  an  attempt  to  rescue  the  prisoner,  made  orSupra,su 
reasonably  apprehended,  or  in  consequence  of  any  other  un- 

forseen  danger,  the  officer  is  satisfied  that  a  stronger  guard 
than  was  before  summoned  is  necessary,  he  may  summon 
such  additional  guard  as  is  necessary. 

Officer  and  guard  privileged  from  arrest. 


17.  During  the  time  employed  in  conveying  a  prisoner  to  iR-CSu.  p- 
the  penitentiary  or  other  place,  and  returning  therefrom,  supra,sn 
which  shall  be  estimated  at  one  day  for  every  twenty  miles, 

the  officer  and  gu'xrd  shaU  be  privileged  from  arrest  except 
for  felony  or  breach  of  the  peace. 

How  sentence  of  imprisonment,  until  fine  is  paid,  is  executed. 

m 

18.  If  a  person  who  is  sentenced  to  be  confined  in  jail  a  iR.G.,S44,p. 

641 

certain  term,  and  afterwards,  until  he  pay  a  fine  and  the  Supra,  §11 
costs  of  prosecution,  fail  to  pay  such  fine  and  costs  before  the 
end  of  said  term,  he  shall  continue  in  confinement  until  the 
same  be  paid,  or  his  discharge  be  ordered  by  the  court ;  but 
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the  additional  confinement  shall  in  no  case  exceed  six  months 
from  the  end  of  said  term.'*' 

When  prisoner  may  be  hired  out  to  pay  fine  and  costs. 

19.  If  any  person  is  confined  in  jail  under  the  preceding 
section,  or  under  a  capias  pro  fine,  it  shall  be  lawful  for  the 
sheriff  of  the  county,  or  sergeant  of  the  corporation,  with  the 
assent  in  writing  of  the  prisoner,  to  hire  such  prisoner  for 
such  length  of  time,  not  exceeding  six  months,  as  may  be 
agreed  on,  to  any  person  who  will  agree  to  pay  the  whole 
fine  and  costs  for  six  months*  service;  with  the  assent  of  the 
county  judge,  the  hiring  may  be  for  a  less  sum.  The  con- 
tract shall  be  returned  to  the  clerk's  office  of  the  county 
court,  and  if  the  prisoner  refuses  to  comply  with  the  con- 
tract, on  afiSdavit  of  the  hirer,  a  capias  pro  fine  may  issue, 
and  the  prisoner  be  remanded  to  jail. 

How  persons  released  who  are  imprisoned  for  fine  under  capias 

pro  fine, 

1869-60,  ch.  83, §      20.  Whenever  a  person  is  in  jail  under  a  capias  pro  fine, 
Code  of  I860,     issued  from  any  court  of  this  commonwealth,  on  application 

ch.  209,  §  19  ^         ,  _  ,  ,      ,  ,         ««  /.        .  .    .  , 

1866-7,  §  19,  p.     to  the  court  from  the  clerk  s  office  of  which  such  execution 

939 

Code  of  1873,     issued,  or  to  the  jud<^e  of  such  court  in  vacation,  such  court, 

ch   20i3  €19  •  •»o  »  "1 

or  the  judge  in  vacation,  as  the  case  may  be  if  to  such  court 
or  judge  it  shall  appear  proper,  may  order  the  person  so  in 
jail  to  be  released  from  imprisonment  without  the  payment 
of  the  money  mentioned  in  such  execution:  provided,  how- 
ever, that  in  all  such  applications  the  attorney  for  the  com- 
monwealth of  the  court  from  which  the  execution  issued, 
shall  have  ten  days'  notice  of  such  application.f 

Release  no  bar  to  the  issue  of  fieri  facias, 

m 

1869-60,  ch.  83,  §  21.  Whenever  any  court  of  this  commonwealth  shall  have 
8apra,220  directed  any  person,  convicted  of  a  misdemeanor,  to  be  con- 
fined in  jail,  until  the  fine  imposed  upon  such  person,  or  until 
the  costs  of  the  prosecution  shall  have  been  paid,  the  person 
so  confined  may  he  released  in  the  manner  provided  for  in 
the  preceding  section:  provided  further,  that  nothing  in  this 
chapter  shall  prevent  the  issue  of  a  fieri  facias  after  such 
relonso  from  imiI. 

•  1  Vb.  Gas.,  138 ;  2  Id.,  494 ;  8  Gratt.,  702 ;  23  Id.,  10.      f  8  Qratt,  702 ;  23  Id.,  10-20. 
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Capias  to  hear  judgment  in  misdemeanors  not  necessary. 

22.  No  capias  to  hear  judgment  shalj  be  necessary  in  any  laee-T,  5  21,  p. 
prosecution  for  a  misdemeanor,  but  the  court  may  proceed  Codo  of  1873, 
to  judgment  in  the  absence  of  the  accused;  and  if  such 
judgment  requires  on  infamous  or  corporeal  punishment,  the 
court  may  make  such  order  as  may  be  necessary  for  the 
arrest  of  the  person  against  whom  such  judgment  is,  and 
for  the  execution  of  the  judgment.  The  proceedings  upon 
such  order  shall  conform,  as  nearly  as  may  be,  to  those  upon 
a  capias  to  hear  judgment,  and  all  officers  charged  with  its 
execution  shall  have  the  same  powers  and  duties,  and  be 
subject  to  the  same  responsibilities,  as  provided  by  law  in 
the  ease  of  a  capias  to  hear  judgment. 


CHAPTER  XIX. 


OP   TAXATION    AND    ALLOWANCE   OP   COSTS. 


Sec. 

1.  Allowance  for  eiiard  of  a  Jail. 

2.  How  made  anu  paid. 

3.  Allowance  for  physician  or  analytical 

chemiHt,  an«i  clothing  for  prisoner. 

4.  Allowances  lo  witne.s.seH. 

6.    When  pronecator  to  pay  witnesses. 

6.  When  trea*<ury  to  pay. 

7.  Compensation  to  sheriff  in   certain 

casen. 

8.  By  whom  and  how  certificate  of  allow- 

ance to  be  made. 


Sec, 
9. 
10. 
11. 
VL 

13. 


What  entry  of  certificate  shall  show. 
Whole  co8t  of  proMecntion  certified. 
Execution  to  issue  therefor. 
Claims  not  presented  in  dae  time, 

disallowed. 
Fees  of  attorney  for  commonwealth, 

when  not  paiff  out  of  treasury;  no 

Judgment  for  oostsagainsttheoom- 

monwealth. 


Allowance  for  guard  of  a  jail. 

1.  When  ordered  by  the  court  to  do  s  >,  or  it  is  in  his  own  iR.c.,519,  p. 

Allft 

opinion  necessary  for  the  safe-keeping  of  a  prisoner  under  i82i-2,ch.8,§i, 
charge  of,  or  sentence  for  crime,  the  jailor  shall  summon  a  1847^,  s e, p. ise 
sufficient  guard,  and  the  circuit  court  of  the  county  or  cor-  ch.210,  §1    ' 
poration  in  which  the  jail  is,  mav  allow  therefor  no  much  as  ch.210, 91   ' 
it  deems  proper,  not  exceeding  one  dollar  per  day  for  each  code  of  im, 

oh.  204,  d  1 

man. 

How  made  and  paid, 

2.  The  said  circuit  court,  before  certifying  any  allowance,  i82i-2,ch.8,§2, 
shall  enquire  into  the  condition  of  the  jail;  if  it  appear  that  {8i7-8,»7,p.is8 
a  guard  was  necessary,  because  of  the  insecurity  of  the  jail, 

t  shall  order  the  allowance  to  be  certified  to  the  county  or 
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corporation  court,  and  it  Bhall  be  chargeable  to  such  county 
or  town;  but  if  otherwise,  and  the  guard  was  neeespary,  the 
allowance  shall  be  certified  for  payment  out  of  the  treasury. 

Allowance  for  physician  or  analytical  chemist,  and  clothing  for 

prisoner, 

iR.  c.,§534,36,  3.  A  court  may  appoint  a  physician  to  attend  prisoners  in 
uprft,(i  its  jail,  and  make  him  a  reasonable  allowance,  not  exceeding 
seventy-five  cents  per  day  for  each  day  he  attends  a  patient. 
When  he  attends  more  than  one  patient  a  day,  there  may  be 
allowed  fifty  cents  per  day  for  each  additional  patient.  A 
court  may  make  an  allowance  not  to  exceed  the  sum  of 
twenty- five  dollars,  as  compensation  to  any  physician  or 
analytical  chemist,  for  making  an  analysis  to  discover  poison 
in  any  criminal  case.  It  may  also,  when  a  person  in  its  jail 
charged  with  or  convicted  of  an  ofl^enco,  is  unable  to  provide 
himself  with  sufficient  clothing,  direct  the  jailor  to  provide 
him  clothing,  and  allow  therefor  not  exceeding  ten  dollarcs 
in  one  year.  Whenever  practicable,  the  clothing  shall  be 
purchased  from  the  penitentiary  storekeeper,  who  shall  fur- 
nish the  same  at  prime  cost,  upon  the  affidavit  of  the  jailor, 
that  the  clothing  so  obtained  is  for  prisoners  in  his  keeping; 
and  before  any  accoui\ts  for  clothing  shall  be  allowed  to  any 
jailor  or  other  officer,  he  shall  make  affidavit  that  the  price 
charged  is  not  in  excess  of  the  amount  actually  paid  for 
such  clothing,  and  if  not  obtained  from  the  penitentiary 
storekeeper  why  he  could  not  have  so  obtained  it.  Allow- 
ances under  this  section,  on  being  certified  by  such  court, 
shall  be  paid  out  of  the  treasury,  except  where  clothing  be 
obtained  for  prisoners  worked  in  the  chain-gang  of  any 
county,  city,  or  town,  such  clothing  shall  be  paid  for  out  of 
the  treasury  of  such  county,  cit}^,  or  town. 

Allowance  to  witnesses. 

IB. c, §33,p.       4.  The  forty-first,  forty  second,  and  forty-third  sections  of 
1838,  ch. 69, p. 86  chapter  one   hundred  and  seventy-two,  Code  of   ei^^hteen 

1847-8,  §§8, 9, 10,  ^  1       J         J  X       .!_  i_    11  1      X  .J. 

p.  157  hundred  and  seventy- three,  shall  apply  to  a  person  attendinsr 

Code  of  1849.  .  .       ^  \  *'   -^  *         .  .      .       , 

ch.  210,8  4        as  a  witness,  under  a  recognizance  or  summons  in  a  criminal 

1867-«,  ch.  4«,  p.  11  ^  X*       J-  J 

47  case,  as  well  as  to  a  person  attending:  under  a  summons  in  a 

Code  of  I860,         .    .,  ,  .  .      .       , 

ch.  210,  §4        Civil  case,  except,  that  m  a  criminal  case,  a  witness  who 

186<>-7  S  4,  p.  940  '  r   j 

Code  of  1873,     travcls  ovcr  fifty  miles  to  the  place  of  attendance,  shall  have 

oh  204  S  4 

for  each  day's  attendance  one  dollar,  instead  of  fifty  cents  ^ 
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and  a  person  residing  out  of  ibis  state,  who  attends  a  court 
therein  as  a  witness,  shall  be  allowed  by  said  court  a  proper 
compensutlon  for  attendance  and  travel  to  and  from  the 
place  of  bis  abode,  the  amount  of  the  same  to  be  fixed  by 
the  said  court.* 

When  prosecutor  to  pay  witnesses, 

■ 

5.  The  sum  to  which  a  witness  is  entitled  who  attends  for  I822-3,  f  66,p.i2 

1847-8,  S§  6,  6,  p. 

the  commonwealth,  and  any  other  le^al  charsces  incurred  in  i''>« 

'  -^  &  e>  Code  of  1840, 

a  case  wherein  there  is  a  prosecutor,  shall  be  paid  by  such  ch.210, §5 
prosecutor  as  if  he  were  plaintiff  in  the  case,  unless  there  ch.210, §5 

*^  *^  '  1866-7,  f  6,  p.  940 

be  a  iud£:ment  asrainst  the  defendant;  in  which  case  the  same  ^'ode  of  im, 

J       f^  f^  »  ch.  204,§5 

shall  be  taxed  in  the  costs,  and  paid  to  the  persons  entitled 
thereto,  by  the  sheriff  or  officer  who  may  receive  the  same.f 

When  treasury  to  pay. 

6.  Payment  shall  not  be  made  out  of  the  treasury  to  acodeofi87.% 
witness  attending  for  the  commonwealth,  in  any  prosecution  Su'pra,'§6 
for  a  misdemeanor,  unless  it  appears  that  the  sum  to  which 

the  witness  is  entitled,  cannot  be  obtained,  (if  it  be  a  case 
wherein  there  is  a  prosecutor,  and  the  defendant  is  convic- 
ted,) by  reason  of  insolvency  of  the  defendant,  or  if  it  be  a 
case  in  which  there  is  no  prosecutor,  by  reason  of  the  acquit- 
tal or  insolvency  of  the  defendant,  or  other  cause. 

Compensation  to  shetiff  in  certain  cases. 

7.  A  sheriff  or  other  officer,  for  traveling  out  of  his  county  1  R.  c,  s  18,  p. 
or  corporation   to  execute  process  in  a  criminal  case,  and  Supra,  $  5 
doing  any  act  in  the  service  thereof,  for  which  no  other  com- 
pensation is  provided,  shall  receive  therefor,  out  of  the  treas- 
ury, such  compensation  as  the  court  from  which  the  process 

issued  ma}'  certify  to  be  reasonable.  When  in  a  criminal 
case  an  officer  renders  any  other  service,  for  which  no  spe- 
cific compensation  is  provided,  the  court  in  which  such  case 
may  be,  may  allow  therefor  what  it  deems  reasonable,  and 
such  allowance  shall  be  paid  out  of  the  treasury.  This  sec- 
tion shall  not  prevent  any  payment  under  the  nineteenth 
section  of  chapter  forty-three,  of  the  Code  of  eighteen  hun- 
dred and  seventy- three,  which  could  have  been  made  if  this 
section  had  not  been  enacted.;^ 

♦  Code  1873,  p.  1114-16.  1 1  Gratt.,  666.  J  Code  1873,  p.  418. 

14 
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By  whcm  and  how  certificate  of  allowance  to  be  made. 

iR. o.,S77, p.  8.  The  certificate  required  by  the  thirtieth  and  thirtv- 
j:j-',  p.  fi<r7  first  sections  of  chapter  one  hundred  and  eighty  of  the  Code 
i82ft-<5, ch. 21,  p.  of  eighteen  hundred  and  seventy-three,  shall,  when  tho  pay- 
1K36-7,  ch.  65,  p.  ment  is  to  be  to  a  clerk,  be  from  the  court  whereof  he  is 
1H40-1,  ch.  63,  §  clerk ;  and  when  it  is  to  be  to  a  sheriflf  or  other  officer,  be  from 

1,  p.  74  '  ' 

1841-2, ch. 90, §  the  court  in  which  the  prosecution  is,  or  to  which  a  justice 

I,  p.  «>!. 

i847-«,}5  2,  3,4,  shall  certify,  as  hereinafter  mentioned.  Any  other  expanse 
Code  of  1849, ch.  incident  to  a  proceedinff  in  a  criminal  case  which  is  payable 

210,  §  8  r  &  I     -r 

Code  of  1860,  Qut  of  the  trcasury  otherwise  than  under  the  preceding  Bec- 
1806-7, J 3, p. 941  tion,  or  under  the  nineteenth  section  of  chapter  fort\'-three, 

Code  of  1873,  '  r  ^  ' 

ch.204,§8  of  the  Code  of  eighteen  hundred  and  seventy'- three,  shall  be 
certified  by  such  last-mentioned  court,  where  it  is  not  other- 
wise provided.  With  the  certificate  of  allowance,  there  shall 
be  transmitted  to  the  auditor  of  public  accounts  the  vouchers 
on  which  it  is  made."*" 

What  entry  of  certificate  shall  show. 
1824^,  ch.  11,  §      9.  The  entry  of  such  certificate  of  allowance  shall  state 

1,  p.  10  "^ 

i847-fl,{  13,  p.    how  much  thereof  is  on  account  of  each  person  prosecuted. 

Supra,  §  8 

Whole  cost  of  prosecution  certified. 

1824-5,  ch.  11,  §  10.  A  justice  before  whom  there  is  any  proceeding  in  a 
Supra.  §8  criminal  case,  shall  certify  to  the  clerk  of  the  court  of  his 
county  or  corporation;  and  a  judge  or  court  before  whom 
there  is,  in  a  criminal  case,  any  proceeding  preliminary  to 
conviction  in  another  court,  upon  receiving  information  of 
the  conviction  from  tho  clerk  of  the  court  wherein  it  is, 
shall  certify  to  such  clerk  all  the  expenses  incident  to  such 
proceedings  which  are  payable  out  of  the  treasury. 

Execution  to  issue  therefor. 

1  R.  c,  §31,  p.  11.  In  every  criminal  case,  the  clerk  of  the  court  in  which 
Supra,  $8  the  accused  is  convicted,  or,  if  the  conviction  be  before  a 
justice,  the  clerk  to  which  the  justice  certifies  as  aforesaid, 
shall,  as  soon  as  may  be,  make  up  a  statement  of  all  the 
expenses  incident  to  the  prosecution,  including  such  as  are 
certified  under  the  preceding  section,  and  execution  for  the 


♦  Code  1873,  p.  1169. 
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amount  of  such  expenses  shall  be  issued  and  proceeded  with; 
and  chapter  forty-one,  of  the  Code  of  eighteen  hundred  and 
seventy-three,  shall  apply  thereto  in  like  manner  as  if,  on 
the  day  of  completing  said  statement,  there  was  a  judgment 
in  such  court  in  favor  of  the  commonwealth  against  the 
accused  for  the  said  amount  as  a  fine.* 

Claims  not  presented  in  due  time  disallowed, 

12.  Ifjrby  reason  of  the  failure  of  a  person  to  present  bis  i824^,  $  4,  p.  n 
claim  in  due  time,  a  sum  be  not  included  in  such  execution 

which  would  have  been  included  if  so  presented,  such  claim, 
unless  there  be  good  cause  for  the  failure,  shall  be  disallowed. 

JF'ees  of  attorney  for  commonwealth;  when  not  paid  out  of  trea- 
sury; no  judgment  for  costs  against  the  commonwealth. 

13.  No  fee  to  any  attorney  for  the  commonwealth  shall  be  code  of  1^3, 
payable  out  of  the  treasury,  unless  it  be  exprosslj^  provided;  ^  * 

and  in  no  case  shall  there  be  judgment  for  costs  against  the 
commonwealth. 


CHAPTER  XX. 

GENERAL   PROVISIONS  AS   TO   PROCEEDINGS   IN   CRIMINAL  CASES. 


Itfte. 

1.  ProceedingB  against  Indians. 

2.  Summons  for  a  witness;  how  com- 

pelled to  attend. 

3.  Recognisances;  when  and  how  taken. 

4.  Their  condition. 

5.  Recognizance  tor  insane  person,  or 

one  under  dinability. 

6.  Person  failing  to  give  recognizance 

to  be  committed  to  jail. 

7.  Recognizances   taken   oat  of  coart, 

where  to  be  sent. 


Sec. 

8.  Where   defaalt  recorded;    process 

thereupon. 

9.  Surety  dischi^rged  on  payment  into 

court. 

10.  How  penalty  is  remitted. 

11.  Action  or  recognizance  not  defeated 

for  defect  of  form. 

12.  Surety  may  surrender  princiiml. 

13.  Proceedings  thereon. 

14.  As  to  fines  on  jurors. 

15.  They  must  be  present  or  have  been 

served  with  a  rule. 


Proceedings  against  Indians, 

1.  In  a  criminal  case  against  an  Indian,  or  a  person  of  1847-8,  ch.  11,  { 
Indian  descent,  the  proceedings  shall  be  as  against  a  white  code  of  1849, 
person.-f  Code  of  iseo, 

ch.  211,  S 1 
«  .  ,  y  «    ,  ,  1866-7,  §1,  p.  942 

Summons  for  a  witness;  how  compelled  to  attend.  codeoi  1873, 

•^  '  ^  ch.206,§l 

2.  In  a  criminal  case,  a  summons  for  a  witness  may  be  1  r.  c, s 29, p. 

_  ATM 

issued  by  the  attorney  for  the  commonwealth.     The  twenty- 1847-«,  H4«,  47, 

' pp.  162-3 

•  8  Gratt.,  702 ;  10  Id.,  696 ;  14  Id.,  643,  704-6;  Code  of  1873,  ch.  41—"  Mode  of  recover 
ering  fines  and  enforcing  payments  into  the  treasury."  f  10  Gratt.,  766. 
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Code  of  1849,  fiixth,  twenty-seventh,  twenty-eighth,  twenty-ninth,  and 
Sa'pra,}!  thirtieth  Bections  of  chapter  one  h  indred  and  seventy-two 
of  the  Code  of  eighteen  hundred  and  seventy-three,  8hull  io 
all  other  respectB  apply  to  a  criminal  as  well  as  a  civil  case, 
except  that  a  witness  in  a  criminal  case  shall  be  obliged  to 
attend,  and  may  bo  proceeded  against  for  failing  so  to  do, 
although  there  may  not  previously  have  been  any  payment, 
or  tender  to  him  of  anything  for  attendance,  mileage,  or 
tolls. 

Recognizances;  when  and  how  taken, 

1842-3,  ch.  18,  p.      3.  A  court  Or  judge,  letting  any   person   to   bail,   shall 
Code  of  1849,     roquiro  recognizance  to  be  given.* 

Supra,  §  1 

Their  condition. 


)de  of  1849,     commonwealth  of  Virginia,    Every  recognizance,  under  any 
)'de  of  I860,     of  chapters  eleven,  twelve,  thirteen,  fourteen,  fifteen,  sixteen, 

1.211,8  4  '^  >  J  J  J  >  » 


1842-^,  ch.  18,  p.      4.  Recognizances  in  criminal  cases  shall  be  payable  to  the 

Code 
ch.  21 
Code 
Ch.  21, .  _ 

1866-7,  §4, p. 942  seventeen,  eic^hteen,  nineteen,  and  twenty  of  this  act,  shall 

Code  ot  1873,       , 

ch.  205,  §  4  be  m  such  sum  as  the  court  or  oflSccr  requiring  it  may  direct. 
If  it  be  to  answer  for  a  misdemeanor,  or  if  required  of  a 
witness,  it  shall  be  with  or  without  surety,  as  the  court  or 
officer  may  direct;  but  in  all  other  cases,  shall  be  with  surety 
deemed  sufficient  by  the  court  or  officer  taking  it.  The  con- 
dition, when  it  is  taktn  of  a  person  charged  with  a  crimioal 
offence,  shall  be,  that  he  appear  before  the  court,  judge,  or 
justice  before  whom  the  proceeding  on  such  charge  will  be, 
at  such  time  as  may  be  prescribed  by  the  court  or  officer 
taking  it,  to  annwer  for  the  offence  with  which  such  person 
is  charged;  and  when  it  is  taken  of  a  witness  in  a  case 
against  any  such  person,  shall  be,  that  he  so  appear  to  give 
evidence  on  such  charge;  and  in  either  case,  shall  be  that 
the  person  or  witness  shall  not  depart  thence  without  the 
leave  of  said  court,  judge,  or  justice;  when  taken  for  any 
other  purpose  than  to  appear  so  to  answer  or  give  evidence, 
it  shall  be  with  condition  that  the  person  of  whom  it  is 
taken,  shall  keep  the  peace  and  bo  of  good  behavior  for  such 
time,  not  exceeding  one  year,  as  the  court  or  officer  requiring 
it  may  direct;  and  if  such  court  or  officer  direct,  it  may, 
when  taken  of  a  person  so  charged,  be  with  condition  for  so 


•See  Code  1873,  p.  1110  to  1112. 


20.]  PROOEEDINQS   IN   CRIMINAL   CASES.  .         109 

keeping  the  peace  and  being  of  good  behavior,  in  addition 
to  the  other  conditions  of  his  recognizance.* 

Eecognizance  for  insane  person  or  one  under  disability.         1834-6,  ch.  es,  p. 

1847-«,  §  25,  p. 

6.  A  recognizance  which  would  be  taken  of  a  person  but  J^,^'  ^?37*"^^' 
for  his  or  her  being  insane,  or  a  married  woman,  or.  minor,  ^y^HuiT^' 
may  be  taken  of  another  person,  and  without  further  surety,  ^Yi^^n^f^' 
if  such  other  person  be  deemed  sufficient.!  c^e^o^ma^*^ 

oh.  205,  §  5 

Person  failing  to  give  recognizance  to  be  committed  to  jail. 

6.  A  person   not  giving,  and  for  whom   no  other  person  1847-8,  ?  13,  p. 
gives  a  recognizance  required,  shall  be  committed  to  jail.  Supra,§6  ' 
He  shall  be  discharged  therefrom  when  such  recognizance  is 

given  before  the  court  or  a  conservator  of  the  peace ;  or  if 
it  be  to  appear  and  give  evidence,  when  such  evidence  is 
given ;  or  if  it  be  to  keep  the  peace  and  be  of  good  behavior, 
when  the  period  for  which  it  was  required  has  elapsed;  or 
in  any  case  when  the  discharge  of  such  person  is  directed 
by  the  court  in  whose  jail  he  is. 

Recognizances  taken  out  of  court;  where  to  be  se^nt. 

7.  A  person  taking  a  recognizance  out  of  court,  shall  forth- 1847-8, }  13,  p. 
with  transmit  it  to  the  clerk  of  the  court  for  appearance  Sapra,  s  6 
before  which  it  is  taken ;  or  if  it  be  not  for  appearance  before 

a  court,  to  the  clerk  of  the  county  or  corporation  in  which 
it  is  taken,  and  it  shall  remain  filed  in  the  clerk's  office.^ 

When  default  recorded;  process  thereupon. 

8.  When  a  person  under  recognizance  in  a  criminal  cade,  iR.c.,(4,p.60; 
either  as  party  or  witness,  fails  to  perform  the  condition  1847-8^$  39,  p. 

133  "17  0. 139  * 

thereof,  if  it  be  to  appear  before  a  court,  his  default  shall  bo  §25.p.i46 

recorded  therein.    The  process  on  every  recognizance  shall 

be  issued  from  the  court  before  which  the  appearance  was  to 

be ;  or,  if  it  be  not  for  such  appearance,  from  a  court  in  which 

it  is  taken,  or  (when  taken  out  of  court)  in  whose  office 

the  recognizance  remains  filed;  and  in  a  proceeding  in  one 

court  on  a  recognizance  entered  in  another,  a  copy  thereof 

•  6  Rand.,  731 ;  C  Gratt.,  670 ;  10  Id.,  627 ;  see  antt^  §  8,  c.  XI V.  f  11  Leigh,  G06. 

X  4  Rand.,  329 ;  7  Leigh,  640 ;  14  Gratt,  318. 
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1847-8,  §  33,  p. 
132 
Supra,  2  5 


l«47-8,  §  34,  p. 
132 
Supra,  §  6 


1847-8, §  35,  p. 
134 
Supra,  §  5 


1847-«,  §§  36,  37, 
38,  p.  134 
Supra,  §  5 


shall  be  evidence  in  like  manner  as  the  original  would  have 
been  if  entered  in  the  court  wherein  the  proceeding  is.^ 

Surety  discharged  on  'payment  into  court. 

9.  A  surety  in  a  recognizance  may,  after  default,  pay  into 
the  court  from  which  the  process  has  issued,  or  may  issue 
thereon,  the  amount  for  which  he  is  bound,  with  such  costs 
as  the  court  may  direct,  and  be  thereupon  discharged. 

JEow  penalty  is  remitted. 

10.  When,  in  an  action  or  scire  facias  on  a  recognizance, 
the  penalty  is  adjudged  to  be  forfeited,  the  court  msLy,  on 
an  application  of  a  defendant,  and  with  the  consent  of  the 
attorney  prosecuting,  remit  the  penalty,  or  any  part  of  it, 
and  render  judgment  on  such  terms  and  conditions  as  it 
deems  reasonable.f 

Action  or  recognizance  not  defeated  for  defect  of  form, 

11.  No  action  or  judgment  on  a  recognizance  shall  be 
defeated  or  arrested  by  reason  of  any  defect  in  the  form  of 
the  recognizanne,  if  it  appear  to  have  been  taken  by  a  court 
or  officer  authorized  to  take  it,  and  be  substantially  sufficient,]; 

Surety  may  surrender  principal. 

12.  A  surety  in  a  recognizance  may  at  any  time  take  his 
principal  and  surrender  him  to  the  court  or  judge  before 
whom  the  recognizance  was  taken ;  or  if  it  was  taken  by  a 
court  which  is  not  in  session,  cr  by  a  justice,  to  a  judge  or 
justice  of  said  court,  or  a  justice  of  the  county  or  corpora- 
tion in  which  it  was  taken ;  whereupon  said  surety  shall  be 
discharged  from  liability  for  any  act  of  the  principal  subse- 
quent thereto. 

Proceedings  thereon. 


1847-8, §§37-8.  p.      13.  If  the  surreudcr  be  before  a  judge  or  justice,  he  shall 

Supra, {5         give  the  surety  a  certificate  thereof,  and  the  accused  be  let 

to  bail  anew  for  the  residue  of  the  term,  or  to  appear  as 

*  1  Va.  Gas.,  142;  2  Id.,  351 ;  4  Rand.,  329 ;  1  Leigh,  646,  641 ;  2  Id.,  556 ;  7  Id.,  641 ;  3 
Gratt.,  82,  214,  299 ;  7  Id.,  202 ;  10  Id.,  627;  14  Id.,  326 ;  24  Id.,  38,  40. 
1 6  Rand  ,  731 ;  14  Orait.,  34fi,  766. 
1 3  Gratt.,  82,  204. 
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before  required,  and  on  failure  so  to  recognize,  shall  be  com- 
mitted to  jail  as  in  other  eases  of  failure  to  give  bail.  If  the 
surrender  be  to  court,  it  shall  take  such  order  as  it  deems 
proper. 

As  to  fines  on  jurors* 

14.  The  name  of  any  person  summoned  by  an  oflScer,  and  i  r.  c.,§60,  p. 

612 

failing  to  attend  as  a  juror  upon  an  inquest  out  of  court,  1847-8, §  lo,  p. 
shall  be  returned  by  such  officer  to  the  next  term  of  thesupra^^s 
court  from  which  the  process  issued  requiring  such  jury;  or, 
if  there  be  no  such  process,  to  the  next  term  of  the  court  of 
such  officer's  county  or  corporation.  Such  court  shall  fine 
soeh  person,  unless  he  have  a  reasonable  excuse  for  his  fail- 
ure, not  less  than  two  nor  more  than  twenty  dollars. 

They  must  be  present  or  have  been  served  with  a  rule, 

15.  No  court  shall  impose  a  fine  upon  a  juror,  witness,  orsapra,S6 
other  person,. for  disobedience  of  its  process  or  any  contempt, 
unless  he  either  be  present  in  court  at  the  time,  or  shall  have 

been  served  with  a  rule  of  the  court,  returnable'  to  a  certain 
time,  requiring  him  to  show  cause  why  the  fine  should  not 
bo  imposed,  and  shall  have  failed  to  appear  and  show  cause.* 

*  1  Va.  Cas.,  333;  4  Leigh,  6!i5. 
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CHAPTER  XXI. 

OF   THE   ORGANIZATION,  QOVERNMENT,  AND   DISCIPLINE   OP   THE 

PENITENTIARY. 


Sec.   • 

1.  Property  attached  to  penitentiary; 

in  vrhoj«e  cu»tody;  aatnority  to  em 
ploy  prinoners*  out  of  encloj«ure. 

2.  Penitentiary  to  be  for  the  oonftne- 

ment  of  convicta;  United  Staien 
pri'^oners  may  be  confined  there; 
terms*. 

3.  Legislative  committee  to  examine  it. 

4.  Governor  to   prescribe  rules  to  be 

posted  in  pri.son. 

5.  Record  of  conviction  and  register  to 

be  kept. 

6.  Committee  of  convicts  estate;  when 

and  how  appointed. 

7.  May  sue  and  be  sued,  itc. 

8.  Maintenance  of  convict's  family. 

9.  To  render  accounts  of  his  trust. 

10.  Estate  to  be  redelivered  to  convict 

on  his  discharge. 

11.  When    estate   to   be   committed  to 

sheriff. 

12.  When  convict's  real  estate  may  be 

sold. 

13.  Treatment  of  convicts. 

14.  Prisoner  to  subscribe  to  the  rtiles. 

15.  Male  and  female  convicts  to  be  kept 

separate. 

16.  To  be  kept  to  hard  labor. 

17.  Social  intercourse,  Ac,  forbidden. 

18.  How  fed. 

19.  Superintendent  authorised  to  change 

diet;  of  whitewashing  and  cleaning 
the  apartments;  hours  for  work; 
rules  lor  admission  of  visitors. 

20.  Privileges    for   the   sick;    ho>pital 

steward ;  surgeon  to  have  control 
of  hospital  department. 

21.  What  kind  of  work  convicts  may  be 

required  to  do. 

22.  Power  to  hire  out  convicts. 

23.  Duty  of  the  governor. 

24.  Hires  to  be  paid  into  the  treasury. 

26.  Confinement  of  convicts. 

28.    Punishment  lor  misbehavior. 

27.  Record  of  conduct  of  convicts  to  be 

kept. 

28.  Record  to  be  submitted  to  governor. 

29.  Copies  to  be  posted  in  cells. 

30.  Allowance   to  convict   on   bis   dis- 

charge. 

31.  The  surgeon  to  visit  hospital  every 

day,  Ac. 
82.    To  render  surgical  aid  to  convicts. 

33.  Hospital. 

34.  Hospital  to  be  inspected  every  week. 

35.  Visitors. 


Sec. 
3C. 

37. 


I  38. 

I 

I  39. 

4<). 

,41. 

42. 

43. 
44. 
45. 


46. 


47. 

48. 
'49. 
50. 

51. 

52. 

53. 
54. 

56. 

56. 

67. 

58. 

59. 

60. 

61. 

62. 
63. 

64. 


Of  the  directors;  their  general  da- 
ties. 

A  quorum,  meetings,  Ac;  when  »o> 
perintendent  and  general  ag^'st 
may  )>e  removed  and  (<>ucoes>ors 
appointed. 

Power  of  board  in  investigating  mat- 
ters ordered  by  the  governor. 

Taking  ol  inventories. 

Annual  report  of  board. 

The  clerk  of  the  (lenitentiary ;  his 
duties. 

The  Huperintendent  and  allowance 
to  him. 

Powers  of  superintendent. 

I)utie«  of  assi<4tants. 

How  aMsi!«iants  and  guards  appoint- 
ed; to  take  oath  of  office;  author- 
ity to  carry  and  use  arms. 

Power  ol  superintendent  to  ni.%ke 
purcha.ses  and  send  bills  to  i^neral 
a^ent;  ward  accounts  to  be  kept; 
his  monthly  report  to  directors; 
settlement  with  general  agent. 

Authority  to  sell  work  and  manufac- 
tures. 

Work  for  lunatic  asylums. 

Superintendent  to  account  therefor. 

Annual  general  account  to  be  ren- 
dered. 

When  account  to  be  part  of  annual 
report  of  board  of  directors. 

Guards;  their  duties;  how  employed 
and  dii«mi9sed. 

Compensation  of  guards. 

Convicts  employed  outside  of  peni- 
tentiary to  be  guarded. 

Rewards  for  prisoners  escaping; 
how  paid. 

Otilcers  of  penitentiary  not  entitled 
to  reward. 

The  general  agent;  his  duties  and 
liabilities. 

Hii4  purchases  and  drafts  on  treasury 
to  meet  demands,  Ac. 

Report  of  general  agent  to  the  board 
oi  directors;  treasurer  to  open  ac- 
count with  penitentiary. 

General  agent  to  make  annual  settle- 
ment ol  nis  accounts. 

General  agent  may  carry  on  mercan- 
tile bu>«iness  on  his  own  account. 

Tran.sfers  to  his  succe5*sor. 

Power  of  superintendent  to  contract 
for  employing  convicts  in  peniten- 
tiary. 

Additional  shops ;  how  erected. 


Froperty  attached  to  the  penitentiary;  in  whose  custody;  au- 
thority to  employ  prisoners  out  of  enclosure. 

1849^50,  ch.  15,       1.  The  lot  of  twelvo  acres  and  fourteoD  square  rodn  oi 
Code  of  I860,     laod  OD  wbich  the  penitentiary  is  situated,  and  the  lot  num- 

Ch.  213,  §1  ,  ,  ,  ,  ,  ,  ...  r  »  « 

Code  of  1873,     bcrcd  seven  hundred  and  twentj^nine,  bemc  one-fourth  of  a 
square  in  the  city  of  Eichmond,  between  the  southwest  end 


^ 
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of  First  street  and  the  eastern  boandary  of  the  land  afore- 
said, and  the  square  of  land  between  Cary  and  Main  and 
Jefferson  and  Madison  streets,  containing  the  penitentiary 
spring,  with  the  pipes  and  fixtures  for  conveying  water  to 
that  institution,  shall  be  and  remain  the  property  of  the 
commonwealth  for  the  use  of  the  said  penitentiary.  The 
superintendent  shall  have  the  control  and  custody  of  the 
property  of  the  penitentiary,  real,  personal,  and  mixed, 
(which  has  not  been  delivered  to  the  general  agent  or  to  his 
account,)  and  he  shall,  in  the  name  of  the  commonwealth, 
have  authority  to  institute  and  prosecute  any  suit,  prosecu- 
cution  or  proceeding  for  the  recovery  of  any  such  property 
or  its  value,  or  for  any  injury  thereto,  which  may  be  proper 
to  protect  the  rights  of  the  state.  He  shall  have  authority 
to  employ  the  prisoners  in  improving  and  cultivating  any 
part  of  the  lands  aforesaid,  or  in  repairing  the  water  pipes 
and  fixtures,  or  the  roads  from  the  penitentiary  to  proper 
points  of  intersection  with  the  streets,  or  in  taking  out  or 
bringing  into  the  enclosure  any  necessary  thing  to  or  from 
the  said  city,  or  the  James  river  canal. 

Penitentiary  to  be  for  confinement  of  convicta;  United  States 
prison^s  may  be  confined  there;  terms. 

2.  The  public  jail  and  penitentiary  house  shall  continue  i  r.  c,  ch.  m, 
under  the  name  of  the  penitentiary,  to  be  appropriated  to  codeVme, 
the  confinement  of  convicts  sentenced  according  to  law  to  i867-8%b!ao,  p. 

40 

confinement  therein  by  the  courts  of  this  commonwealth,  code  of  iseo, 
Persons  sentenced  to  imprisonment  by  a  court  of  the  United  cod?of  ists. 
States,  held  in  Virginia,  for  a  term  of  three  years  or  more, 
may  also  be  confined  therein,  with  the  approbation  of  the 
superintendent  and  governor,  (which  approbation  shall  be 
recorded  in  the  entry  made  upon  such  convict's  admission), 
and  be  safely  kept  and  employed,  pursuant  to  the  rules  of 
the  prison,  so  far  as  is  not  inconsistent  with  such  sentence, 
until  discharged  by  due  course  of  the  laws  of  the  United 
States:  provided  that  before  any  other  such  prisoner  shall 
be  received  in  said  penitentiary,  the  United  States  shall  pay 
the  sums  now  due,  or  which  shall  be  due,  for  the  confine- 
ment and  support  of  their  prisoners;  and  in  the  future,  pay 
half-yearly,  at  the  rate  of  thirty  cents  per  day  for  the  im- 
prisonment and  support  of  V^ery  such  prisoner,  now  impris- 

15 
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oned,  (or  hereafter   so   imprisoned),   with   proper    medical 
charges. 

Legislative  committee  to  examine  it. 

1824-6.  ch.  7,  §  7,      3.  ADDuallj',  its  conditloii  shall  bo  examined  and  reported 

Sodeof  1849,     on  by  a  joint  committee  of  the  iceneral  assembly. 
ch.m,?2   •  ^      J  b  .  J 

Supra,  S  2 

Governor  to  prescribe  rules  to  be  posted  in  prison, 
iR.  c.,S3i,p.        4.  The  governor  may,  from  time  to  time,  prescribe  rules, 

«24 ;  §  47,  p.  627  .  ,  o        . ,  . .  r    A 

1828-9,  ch.  11. §  not  contrary  to  law,  for  the  preservation  of  the  property  at, 
oo^'o  of  1849,     and  the  health  of  the  convicts  in  the  penitentiary,  and  the 
Code  of  I860,  oh.  government  of  the  interior  thereof.     Printed  copies  of  such 
Code  of  1873,     of  the  Said  rules  as  may  relate  to  the  government  and  pun- 
ishment of  the  convicts,  and  of  any  provisions  of  law  which 
the  governor  may  direct,  shall  be  posted  up  in  at  least  six 
conspicuous  places  of  the  interior. 

Record  of  conviction  and  register  to  be  kept. 

Code  of  1873,         5.  The  clerk  of  the  penitentiary  shall  file  and  preserve  the 
suprA,'v4         record  of  the  trial  and  conviction  of  each  convict,  and  keep 
a  register  describing  him,  the  term  of  his  confinement,  for 
what  offence,  and  when  received  into  the  institution. 

Committee  of  convict's  estate;  when  and  how  appointed. 

Code  of  1873,  ch.  6.  When  a  person,  other  than  a  married  woman,  is  sen- 
&upra,*§4  tenced  to  confinement  in  the  penitentiary  for  more  than  one 
year,  the  estate  of  such  convict,  if  he  may  have  any,  both 
real  and  personal,  shall,  on  the  motion  of  any  party  inter- 
ested, be  committed  by  the  court  of  the  county  or  corpora- 
tion in  which  his  estate,  or  eome  part  thereof  may  be,  to  a 
person  selected  by  the  court,  who,  after  giving  bond  before 
the  said  court,  in  such  penalty  as  it  may  prescribe,  shall 
have  charge  of  said  estate  until  such  convict  is  discharged 
from  confinement.* 

May  sue  and  be  sued,  d:c. 

Code  of  1873,         7.  Such  Committee  may  sue  and  be  sued  in  respect  to  debts 
SupraJ'n         ^^^  to  ^^  by  such  convict,  and  any  other  of  the  convict's 

estate,  and  shall  have  the  privilege  of  an  adn^inistrator,  as 

to  the  right  of  retaining  for  his  own  debt. 

*  See  Tate's  Dig.,  p.  184 ;  «  Johns.  C.  R.,  118. 
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Maintenance  of  convicVs  family, 

8.  He  shall  allow  (subject  to  the  claims  of  creditors)  acodeofisTs, 
sufficient  maiDtenance  out  of  the  convict's  estate^  for  his  ^  '     ' 
wife  and  ff  mily,  if  any;  the  wife  to  be  entitled,  so  long  as 

he  is  confined,  to  the  profits  of  such  portion  of  his  estate  as 
she  would  have  if  he  hai  died  intestate. 

To  render  accounts  of  his  trust, 

9.  The  committee  shall  render  accounts  of  his  trust,  and  Codeofi873,ch. 

206  S  9 

may  he  made  to  account  therefor;  shall  be  entitled  to  com-     ' 
pensation  for  his  services,  and  may  forfeit  his  right  thereto, 
in   the  same  manner  as  if   he   were  an  administrator  or 
guardian. 

Estate  to  be  re-delivered  to  convict  on  his  discharge. 

10.  Every  such  committee  shall  deliver  such  estate,  as  he  code  of  isra, 
may  be  liable  for  at  that  time,  to  the  convict  on  his  dis- 
charge, or  to  his  real  and  personal  representative  on  his 

death,  before  being  discharged. 

When  estate  to  be  recommitted  to  sheriff. 

11.  If  the  person  so  appointed,  refuse  the  trust,  or  fail  to  codeof  i873, 
give  bond  as  aforesaid,  the  court,  on  like  motion,  shall  com- 
mit the  estate  to  the  sheriff  of  the  county,  or  sergeant  of 

the  corporation,  who  shall  be  the  committee,  and  he  and  the 
sureties  in  his  official  bond,  bound  for  the  faithful  perform- 
ance of  the  trust. 

When  convict's  real  estate  may  be  sold, 

12.  The  real  estate  of  such  convict  may  be  sold,  when  code  of  isrs, 
necessary,  for  the  payment  of  his  debts,  in  the  same  man-  ^  ' 

ner,  as  the  real  estate  of  an  insane  person  in  the  hands  of  a 
committee.* 

Treatment  of  convicts. 

13.  Every  convict,  when  first  brought  to  the  penitentiary,  code  of  i873, 
shall  be  washed,  cleaned,  and  kept  in  a  separate  lodging,^  ' 

until  the  surgeon  certifies  he  is  fit  to  be  put  among  the  other 

•  See  Code  1873,  c.  82,  §§  49, 50, 61,  p.  72ft. 
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prisoners;  and  the  clothes  he  wore  shall  either  be  destroyed, 
or  purified  and  preserved  until  he  is  discharged,  and  then 
returned  to  him. 

Prisoner  to  subscribe  to  the  rules. 

Code  of  1873,  14.  Bcforc  any  male  prisoner  shall  be  permitted  to.  labor 
in  the  shops,  or  elsewhere  out  of  his  room,  he  shall  make 
and  subscribe  such  promise  of  obedience  and  fidelity  to  the 
rules  and  orders  of  the  institution,  as  shall  be  prescribed  by 
the  governor.  And  it  shall  bo  the  duty  of  the  snperioten- 
dent,  as  far  as  practicable,  to  provide  suitable  employment 
in  separate  rooms  for  the  refractory  and  obstinate,  and  for 
those  of  disordered  mind,  or  who,  for  any  cause,  are  unfit  to 
be  congregated  in  the  shops. 

Male  and  female  convicts  to  be  kept  separate. 

Code  of  1873,  oh.  15.  The  male  and  female  convicts  shall  be  kept  separate 
from  each  other,  and  the  males  shall  have  their  heads  and 
beards  close  shaven  or  sheared  once  a  fortnight,  or  oftener  if 
need  be.  Every  convict  shall  be  clothed  at  public  expense, 
in  a  distinctive  uniform  for  each  sex,  made  of  coarse  mate- 
rials. 

To  be  kept  to  hard  labor. 

Code  of  1873,  16.  The  convicts  shall  be  kept  to  the  hardest  labor  suitable 
to  their  sex  and  fitness,  and  such  of  them  as  need  it,  instructed 
in  some  mechanic  art.  , 

Social  intercourse^  dhc.y  forbidden. 
Code  of  1873,         17.  Social  intercoursc,  conversation,  and  acquaintance  be- 

oh.  20«,  J 17  7  1 

tween  the  convicts,  shall  be  prevented  as  far  as  may  be,  and 
silence  constantly  observed  by  them,  as  far  as  possible. 

How  fed. 

Code  of  1873,  ch.  18.  The  convicts  shall  be  fed  on  bread  of  Indian  meal,  or 
other  coafrse  bread,  and  have  one  meal  a  day  of  coarse  meat. 
The  board  of  directors  may  change  or  regulate  the  diet  for 
good  cause. 
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Superintendent  authwriged  to  change  diet;  ef  whitewashing  and 
cleaning  the  apartments;  hours  of  work;  rules  for  admission 
of  visitors. 

19.  The  saperiDtendeot  may,  when  he  may  deem  it  neces-  Godeofi07s,oh* 
aary,  and  shall,  when  the  surgeon  shall  so  advise,  change  the 

diet,  and  adapt  it  to  the  health  or  condition  of  the  prisoners, 
or  any  of  them,  or  he  may  allow  extra  diet  to  those  who 
need  it.  He  shall  cause  the  hospital  and  all  the  cells  and 
rooms  of  the  prison  to  be  whitewashed  (by  prisoners  quali- 
fied for  the  business)  twice  a  year,  or  oftener,  and  the  floors 
to  be  washed  as  often  only  as  may  be  necessary  for  health 
and  comfort.  The  board  of  directors  shall  prescribe,  by 
rules  and  regulations,  the  hours  within  which  the  prisoners 
fihall  be  employed  at  the  respective  branches  of  business 
carried  on  in  the  institution,  and  the  time  they  shall  labor 
in  each  day,  and  also  the  times  and  conditions  upon  which 
persons  may  visit  the  interior  of  the  penitentiary.'^ 

Privileges  for  the  sick;  hospital  steward;  surgeon  to  have  con- 
trol of  hospital  department 

20.  The  superintendent  may,  or  shall,  when  the  surgeon  code  of  igrs, 
so  recommends,  allow  them  at  stated  times  to  walk  for  the  °  ' 
benefit  of  their  health,  in  the  yard,  but  in  the  presence  or 

view  of  the  superintendent  or  an  assistant.  The  superinten- 
dent shall,  on  the  application  of  the  surgeon,  detail  from 
among  the  convicts  one  man  to  act  as  hospital  steward.  The 
surgeon  shall  have  control  of  ^he  hospital  department,  and 

shall  have  the  right  to  adopt  and  enforce  such    sanitary 

* 

regulations  as  be  may  deem  necessary,  and  the  board  of 
directors  shall  approve. 

What  kind  of  work  convicts  may  be  required  to  do.' 

21.  He  shall,  at  the  discretion  and  under  the  direction  of  code  of  isra, 
the  governor,  employ  them  at  Richmond,  or  within  twenty^  ' 
mil^s  thereof,  in  improving,  repairing,  or  working  on  the 

public  building,  grounds,  and  property,  or  in  executing  work 
under  contract  with  individaals  or  companies,  or  in  cultiva- 
ting rented  grounds  for  the  use  of  the  penitentiary. 

^  See  postta,  $  36. 
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Power  to  hire  out  conmcts. 
Code  of  1873,         22.  It  shall  be  lawful  for  tbe  ffovernor  of  tbe  common- 

Oh.  206,  522  ... 

wealtb  to  bire  out,  aB  in  bis  judgment  may  be  proper,  such 
able-bodied  convicts  in  tbe  penitentiary  wbose  terms  of  ser- 
vice at  tbe  time  of  biring  do  not  exceed  ten  years,  as  can  be 
spared  from  tbe  worksbops  tberein,  to  responsible  persons, 
to  work  in  stone  quarries,  or  upon  any  railroad  or  canal  in 
this  state,  or  for  any  otber  suitable  labor:  provided,  bow- 
ever,  tbat  sucb  convicts  sball  not  be  bired  out  for  any  pur- 
pose witbin  the  limits  of  tbe  city  of  Kicbmond  or  any  other 
city  or  town  in  tbe  commonwealth:  provided  further  tbat 
in  tbe  hiring  of  said  convicts  no  unjust  discrimination  shall 
be  made  with  regard  to  race  or  color. 

Duty  of  governor. 

Code  of  1873,  23.  It  shall  be  tbe  duty  of  the  governor,  in  executing  this 
act|  to  provide  for  the  safe  keeping  and  return  to  the  peni- 
tentiary of  convicts  bired  or  employed  under  the  provisions 
of  this  act,  and  to  use  such  measures  as  he  may  deem  neces- 
sary to  secure  to  convicts  while  so  hired  or  employed,  proper 
clothing,  food,  and  treatment. 

Hires  to  be  paid  into  the  treasury. 
Code  of  1873,         24.   Tbat  all  funds  paid  into  tbe  treasury  for  the  hire  of 

oh.  206,  {24 

penitentiary  convicts  be  placed  to  the  credit  of  tbe  peniten- 
tiary, to  be  paid  out  subject  t»  the  draft  of  tbe  general  agents 
approved  by  the  board  of  directors. 

Confinement  of  convicts. 

Code  of  1873,  25.  ^ach  convict  sball  be  locked  up  during  tbe  night  and 
every  Sunday  (except  to  attend  religious  service),  and  when 
the  number  of  apartments  will  permit,  each  separately,  anless 
in  tbe  hospital. 

Punishment  for  misbehavior. 

Code  of  1873,  26.  A  convict  guilty  of  profanity,  indecent  behavior,  idle- 
ness, neglect  or  willful  mismanagement  of  work,  insubordi- 
nation, an  assault  not  amounting  to  felony,  or  a  violation  of 
any  of  tbe  rules  prescribed  by  tbe  governor,  may,  under  the 
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orders  of  the  sopcrintendent,  subject  to  the  said  rales,  be 
pnoishod  by  lower  and  coarser  diet,  the  iron  mask  or  gag, 
solitary  confinement  in  a  cell  or  the  dungeon,  or  by  stripes. 
Under  such  orders  and  subject  to  the  said  rules,  the  superin- 
tendent may,  when  a  convict  is  charged  with  an  offence  for 
for  which  he  is  to  be  tried  under  chapters  twenty-two  and 
twenty-three  of  this  act,  confine  him  in  a  cell  or  the  dungeon 
until  such  trial. 

Record  of  conduct  of  convicts  to  he  kept, 

27.  It  shall  be  the  duty  of  the  superintendent  of  the  pent-  codeof  i873, 
tentiary  to  keep  a  record  of  the  conduct  of  each  convict,  ^  *     ' 
and  for  every  month  that  a  convict  appears  by  such  record 

to  have  faithfully  observed  the  rules  and  requirements  of  the 
prison,  and  not  to  have  been  subjected  to  punishment,  there 
shall,  with  theconsent  of  the  governor,  be  deducted  from  the 
term  of  service  of  such  convict,  four  days. 

Record  to  he  submitted  to  governor. 

28.  The  superintendent  shall  submit  said  record  and  dednc-  codeon873,ch. 

20A.  6  28 

tion  to  the  governor,  when  required  by  him,  that  the  same 
may  be  considered  in  the  exercise  of  such  executive  clemency 
on  behalf  of  any  convict  as  he  may  deem  conducive  to  the 
interest  of  the  prison,  and  promotive  of  the  reformation  and 
•welfare  of  the  convicts. 

Copies  to  he  posted  in  cells. 

29.  The  superintendent  shall  cause  a  copy  of  the  three  code  of  i873, 
next  preceeding  sections  to  be  posted  in  the  cell  of  each 
convict. 


Allowance  to  convict  on  his  discharge, 

30.  The  board,  in  its  discretion,  may  allow  a  convict,  on  codeof  i873, 
his  discharge,  not  exceeding  thirty  dollars,  and  if  he  needs  ^  '     ' 

it,  a  suit  of  coarse  clothing. 

The  surgeon  to  visit  hospital  every  day^  dkc, 

31.  The  surgeon  to  the  penitentiary  shall  visit  the  peni-  Code  of  ists, 
tentiary  once  at  least  every  day,  and  oftener  when  there  are 

cases  of  sickness  requiring  it,  or  when  he  is  called  on  to 
attend  by  the  superintendent.     Before  leaving  the  city  of 
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Kiohmond  at  Any  time,  he  shall  notify  the  flnperintcmdent  of 
Ms  intention,  and  the  time  he  expects  to  be  absent,  and  what 
physician  may  be  called  on  to  officiate  for  him  in  his  absence. 

To  render  gwrgxcal  aid  to  convicts. 

Code  of  187S,  32.  The  surgeon  shall  render  to  the  convicts  all  surgical 
and  medical  aid  which  may  be  requisite. 

Hospital. 

Code  of  1878,  oh.  33.  A  room  suitable  for  the  purpose  shall  be  set  apart,  in 
which  sick  convicts  shall  be  kept,  when  the  surgeon  so  pre- 
scribes. There  shall  be  a  book  in  which  shall  be  entered  the 
name  of  each  convict  put  in  the  hospital,  and  the  time  that 
he  goes  in  and  comes  out  of  it. 

Hospital  to  be  inspected  every  week. 

Oode  of  1873,  34.  One  of  the  directors,  in  such  order  as  the  board  may 
direct,  shall  once  a  week  visit  the  hospital  with  the  superin- 

« 

tendent,  and  the  two  shall  make  a  report  of  the  treatment 
and  condition  of  the  sick.  The  annual  report  of  the  board 
shall  show  the  condition  of  the  health  of  the  convicts.  It 
shall  state  the  number  in  the  hospital  every  month  from  each 
ward,  the  disease  of  each  person  put  in  the  hospital,  and  the 
number  of  deaths  in  each  ward. 

Visitors. 


Code  of  1873,  35.  Thc  govcmor,  members  of  the  general  assembly,  min- 
isters of  the  gospel  for  performing  religious  service,  and  the 
officers  and  others  having  duties  or  business  therein,  may  go 
into  the  interior  of  the  penitentiary.  Any  other  person  who 
shall  obtain  a  permit  to  do  so  from  the  governor,  may  also 
visit  the  same,  between  the  hours  of  nine  in  the  morning 
and  noon  of  any  day,  except  Saturday  or  Sunday.  There 
shall  be  no  conversation  between  a  visitor  and  a  convict, 
unless  special  license  therefor  be  given  by  the  governor  or 
superintendent. 

Of  the  directors;  their  general  duties. 

Code  of  1873,         36.  The  board  of  directors  may  apply  the  means  of  the 

'  institution  to  repair  and  enlarge  the  shops,  and  increase  the 

number  of  cells  when  required.    They  shall  cause  to  be  done 
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in  the  penitentiary  any  work  wfaioh  ean  be  done  therein, 
towards  effecting  the  improYements  or  repairs  mentioned  in 
the  twenty-first  section.  The  superintendent  shall  direct 
the  manufactaring  operations,  and  have  the  goods  manafao- 
tnred  and  work  done  at  the  penitentiary  (except  as  other- 
wise provided),  delivered  weekly  to  the  general  agent,  to  be 
disposed  of  by  him  at  such  prices  as  may  be  mentioned  in 
duplicate  invoices  tberieof;  one  of  which  shall  be  delivered 
to  the  agent,  and  the  other,  with  the  agent's  receipt  thereon, 
shall  be  preserved  at  the  office  of  the  penitentiary  by  the 
clerk.  If  at  any  time  the  price  fixed  by  the  superintendent 
should  be  above  the  market  price  for  the  said  articles,  the 
agent  shall  make  known  the  fact  to  the  superintendent,  who 
shall  forthwith  call  a  meeting  of  the  board  of  directors,  upon 
whoso  decision  the  price  marked  shall  be  either  altered  or 
retained. 

A   quorum^   meetings^  dhc;    when  superintendent  and   general 
agent  may  be  removed  and  successors  appointed, 

m 

37.  A  majority  of  the  directors  shall  constitute  a  quorum  codeofisra, 
for  the  business  of  the  board.  Tbey  shall  meet  regularly 
once  a  week,  and  at  the  first  meeting  in  each  month,  receive 
the  monthly  reports  of  the  superintendent  and  general  agent; 
and  may  meet  at  such  other  times  as  the  superintendent  or 
general  agent  may  request,  or  any  two  of  the  directors  may 
think  necessary.  It  shall  be  their  duty,  once  in  three  months, 
to  inspect  the  penitentiary  and  make  a  report  of  its  condi- 
tion to  the  governor  of  the  commonwealth,  which  report 
shall  embrace  a  synopsis  of  the  monthly  reports  of  the  super- 
intendent and  general  agent  for  the  three  months  jast  prece- 
ding said  inRpection.  It  shall  also  embrace  a  statement  of 
the  institution  as  to  health  and  general  management,  and 
such  other  matters  as  may  seem  to  them  of  sufficient  interest 
to  be  contained  therein;  and  especially  shall  they  report  at 
anytime  any  malfeasance  in  office,  or  manifest  incompetency 
in  the  discharge  of  their  duties  on  the  part  of  the  general 
agent,  or  superintendent,  or  any  officer.  And  the  governor 
shall  immediately,  upon  the  receipt  of  such  report,  investi- 
gate the  same;  and  if,  in  his  judgment,  there  be  sufficient 
cause  therefor,  he  shall  forthwith  remove  the  said  officer. 
If  the  general  assembly  is  in  session,  he  shall  notify  them  of 

16 


122  PENITENTIARY.  [Ch. 

snch  removal;  if  not,  he  shall  at  once  appoint  a  saccessor, 
who  shall  hold  his  office  until  his  successor  be  elected  by  the 
general  assembly,  and  shall  have  qualified,  unless  sufficient 
cause  be  found  for  his  removal  in  the  meantime.  Said  board 
shall  have  a  general  supervision  over  the  penitentiary  and 
penitentiary  store,  and  the  officers  thereof,  and  see  that  the 
laws  for  their  government  are  observed. 

Power  of  hoard  in  investigating  matters,  ordered  by  the  governor. 

Code  of  1873,         38.  When  an  investigation  is  ordered  by  the  governor  as 
'  .  to  a  matter  concerning  the  penitentiary,  or  the  conduct  of 

persons  connected  therewith,  the  clerk  of  the  penitentiary, 
by  order  of  the  board,  may  issue  a  summons  directed  to  the 
sheriff  of  the  county  of  Henrico,  commanding  him  to  sum- 
mon any  person  to  attend  at  the  penitentiary  on  a  certain 
day,  to  give  evidence  before  the  board,  and  may  admioister 
an  oath  to  such  person.  The  board  shall  have  like  powers, 
under  the  twenty-eight  and  twenty-ninth  sections  of  chap- 
ter one  hundred  and  seventy-two  of  the  Code  of  eighteen 
hundred  and  seventy  three,  as  if  it  was  a  court  whose  clerk 
had  issued  the  summons.  And  the  clerk  of  the  penitentiary 
shall  make  such  entry  as  would,  under  the  forty-first  section 
of  the  same  chapter,  if  the  attendance  were  before  a  court, 
be  made  by  the  clerk  thereof.  The  sum  to  which  the  wit- 
ness is  entitled,  shall  be  paid  out  of  the  funds  of  the  insti- 
tution. 

Taking  of  inventories. 

Code  of  1873,  ch.      39.  Two  Or  more  of  the  directors  shall,  at  the  end  of  each 
'  fiscal  year,  attend  the  taking  of  the  inventories  of  the  goods 

and  stock  on  hand  at  the  penitentiary  and  penitentiary 
store. 

Annual  report  of  hoard. 

Code  of  1873,  40.  The  board  shall  annually,  before  the  first  of  October, 
make  a  report  to  the  governor,  to  be  laid  before  the  geueral 
assembly,  showing  the  expense  to  the  state  of  the  peniten- 
tiary for  the  previous  fiscal  year,  and  its  condition  at  the  end 
of  such  year,  the  manner  in  which  the  rules  have  been 
executed,  and  their  effect,  and  making  any  proper  sugges- 
tions as  to  the  discipline  and  organization  of  the  penitentiary. 
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The  clerk  of  the  penitentiary;  his  duties. 

41.  The  clerk  of  the  penitentiary  shall  keep  the  journal  Code  of  1873, 
of  the  board  of  directors,  record  their  proceedings  as  thej 

may  direct,  and  copy  such  papers  as  they  or  the  superin- 
tendent may  order.  He  shall  attend  at  the  penitentiary 
daily,  and  compare  the  ward  and  delivery  books,  and  see 
that  the  entries  therein  are  correctly  made.  He  shall  keep 
regular  books  of  account,  exhibiting  the  proper  receipts  and 
disbursements  of  the  institution,  make  up  the  weekly  invoices 
of  deliveries  to  the  general  agent,  and  charge  them  in  the 
proper  books  to  that  officer,  make  the  tables  and  documents 
accompanying  the  reports  of  the  superintendent  and  general 
agent,  and  do  and  perform  all  such  duties  as  may  be  required 
by  the  rules  of  the  institution,  or  the  orders  of  the  board  or 
superintendent. 

The  superintendent^  and  allowance  to  him. 

m 

42.  The  superintendent  may  reside  in  the  front  building  code  of  ists, 
of  the  penitentiary,  and  Fhall  be  allowed  his  fuel. 

Powers  of  superintendent. 

43.  The  superintendent  shall  be  the  chief  executive  officer  code  of  ists, 

oti    9tiR  ft  4S 

of  the  penitentiary  and  direct  its  intecnal  police  and  manage- 
ment, subject  to  the  control  of  the  board  of  directors.  He 
shall  restrict  the  number  of  branches  of  n^anufacture  to  such 
as  may  be  necessary  to  meet  the  requirements  of  the  insti- 
tution, or  the  requisitions  of  the  various  asylums  in  the 
state,  and  to  such  as  in  his  opinion  may  be  most  profitable  to 
the  state,  not  to  exceed  six  at  any  one  time. 

Duties  of  assistants. 

44.  His  assistants,  whose  duties  he  shall  prescribe,  shall  be  Codeof  i873, 
designated  and  stand  in  authority  as  first  assistant,  second 
assistant,  and  so  on.    The  first  assistant  shall  act  in  place  of 

the  superintendent  when  he  is  absent.  The  duties  of  the 
first  assistant  shall,  in  his  absence,  be  performed  by  the  sec- 
ond assistant,  and  so  on  in  succession. 
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Sino  assUUMs  and  guards  appmntedi  to  take  oaih  of  office; 

authority  to  carry  and  use  arms. 

Code  of  1878,  45.  The  snperiDtendent,  with  the  approbation  of  the  ^t- 
ernor,  shall  appoint  not  exceeding  seven  assistant  keepers, 
who  shall  take  the  oatha  prescribed  by  law  for  pabKc  oiB- 
eers.  The  interior  and  exterior  guard  shall  also  take  the 
said  oaths  of  office.  And  it  shall  be  lawful  for  any  officer  of 
tie  penitentiary,  or  any  guard  provided  by  law  to  guard  the 
same,  to  carry  sufficient  weapons  to  prevent  escapes^  sup- 
press rebellion,  and  for  self-defence,  and  to  use  the  same 
against  any  prisoner  for  such  purposes. 

Power  of  superintendent  to  make  purchases  and  send  bills  to 
general  agent;  ward  accounts  to  be  kept;  his  monthly  report 
to  directors;  settlement  with  general  agent. 

Code  of  1673,  46.  The  superintendent  shall,  with  the  approval  of  the 
board,  make  purchases  of  such  nupplies  of  raw  material  or 
'proviMons  as  are  presented  at  the  institution  for  sale,  and 
send  bills  of  the  same  to  the  general  agent  for  payment,  and 
make  weekly  requisitions  upon  the  general  agent  for  such 
other  supplies  of  raw  material  or  provisions  as  are  needed 
at  the  penitentiary,  and  receipt  to  him  for  the  same.  He 
shall  keep,  or  have  kept  in  each  ward,  a  book,  showing  sepa- 
rately an  account  of  the  raw  materials  as  received,  and  of 
the  manufactures  and  work  done  therein,  and  in  his  monthly 
report  render  an  account,  showing  the  result  of  operations 
in  each  ward.  He  shall,  on  the  first  Monday  in  each  month 
during  his  continuance  in  office,  submit  to  the  board  of  direc- 
tors a  report  of  transactions  during  the  month  just  past,  in 
manner  and  form  as  follows:  "Statement  of  the  superin- 
tendent of  the  Virginia  penitentiary  for  the  month  of , 

eighteen  hundred  and ,  as  required  by  law,  in  accordance 

with stock  of  materials,  raw  and  manufactured,  as 

per  last  report.  Materials  received  from  the  general  agent 
during  the  month,  upon  the  requisition  of  the  superintend- 
ent, as  per  invoice  herewith ;  supplies  on  hand  as  per  last 
report.  Supplies  received  from  the  general  agent  during  the 
month,  including  coal,  wood,  provisions,  medicines,  etcetera, 
etcetera,  as  per  invoice  herewith.  Articles  delivered  to  the 
general  agent,  as  per  invoice  herewith,  used  in  the  peniten- 
tiary, or  otherwise  disposed  of,  as  per  receipted  bills.    Money 
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received  daring  the  month :  For  hire  of  convicts,  as  per  con- 
tract approved  by  the  board,  copy  of  contract  herewith ;  for 
sale  of  fabrics,  or  from  any  other  source  whatever,  as  per  in- 
voice herewith.  Stock  of  materials,  supplies,  articles,  etcetera, 
on  hand,  unsold  or  undisposed  of  in  any  way,  at  the  date  of  this 
report."  The  superintendent  will  take  receipts  in  duplicate 
for  all  articles  disposed  of  by  him,  the  amount  received  for 
finch  being  plainly  set  forth  therein.  He  will  also  take  du- 
plicate receipted  invoices  of  all  articles  furnished  the  gene- 
ral agent  for  sale  or  otherwise.  Our  copy  of  the  receipt  and 
Id  voice  will  in  every  case  be  attached  to  the  above-mentioned 
monthly  return  to  the  board  of  directors,  and  one  will  be 
retained  by  the  superintendent.  The  superintendent  will  in 
no  case  disburse  any  moneys  on  account  of  the  penitentiary, 
or  make  sales  of  any  articles,  manufactured  or  otherwise, 
upon  credit.  All  moneys  received  by  him  shall,  at  the  end 
of  each  month,  be  paid  into  the  hands  of  the  general  agent. 

Authority  to  sell  work  and  manufactures. 

47.  He  may,  when  he  can,  without  neglect  of  other  duties,  Godeofi873,ch. 
sell  and  deliver  such  articles  manufactured,  and  work  done 

at  the  penitentiary,  as  may  be  called  for  there,  delivering  to 
the  general  agent  an  account  of  such  articles  and  work,  pay- 
ing to  him  all  money  received  therefor. 

Work  for  lunatic  asylums, 

48.  When  the  board  of  directors  of  either  of  the  lunatic  code  of  1873, 
asylums  desire  to  purchase,  for  the  use  thereof,  cloth,  cloth-  ^  '     ' 
ing  or  shoes,  of  the  manufacture  of  the  penitentiary,  if  they 

make  requisitions  therefor  in  reasonable  time,  the  superin- 
tendent of  the  penitentiary  shall  pack  up  the  articles,  for- 
ward them  to  the  anylum  at  cost,  and  charge  the  articles  to 
the  state. 

Superintendent  to  a^ccount  therefor. 

49.  The  superintendent  shall,  at  the  end  of  each  fiscal  year,  code  of  ists, 
furnish  the  auditor  of  public  accounts  with  a  receipt  from  an  **  • »«.  5 « 
officer  of  the  asylum  fbr  any  articles  so  furnished  within 

said  year,  and  a  statement  of  their  prices;  for  which  the 
penitentiary  shall  have  credit  and  the  asylum  be  charged. 
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Annual  general  account  to  be  rendered. 
Code  of  1873,         60.  He  shall,  at  the  end  of  each  fiscal  year,  state  a  general 

<5n.  206,  §50  «!••/» 

account  between  the  state  and  the  penitentiary  for  snob  year, 
charging  the  latter  with  the  value  of  the  tools,  machinery, 
fixtures,  and  materials  on  hand  at  the  commencement  of  the 
year;  the  raw  materials  purchased  during  the  year;  the 
rations  furnished  for  the  convicts;  the  salaries  of  all  the 
ofiScers,  and  all  the  contingent  expenses  of  the  penitentiary; 
and  crediting  it  with  the  work  of  the  convicts  delivered  from 
the  penitentiary  to  the  general  agent  and  others;  the  work 
and  repairs  done  by  the  convicts  on  the  prison  and  other 
public  property;  the  clothing  furnished  the  convicts;  and 
the  value  of  the  tools,  machinery,  fixtures,  and  materials  od 
hand  at  the  end  of  the  year;  with  all  other  debits  and  cred- 
its necessary  to  show  a  true  account  of  the  institution  with 
the  state. 

When  account  to  be  part  of  annual  report  of  board  of  directors. 

Code  of  1873,  ch.  51.  The  Said  account  shall  be  laid  before  the  board  of  di- 
rectors,  and  when  approved  by  them  and  balanced,  be  made 
a  part  of  their  annual  report. 

Guards;  their  duties;  how  employed  and  dismissed. 

Code  of  1873,  52.  The  superintendent  may  employ  a  guard  not  exceed- 
ing thirty  persons  as  the  interior  and  exterior  guard  of  the 
penitentiary,  who  shall  perform  such  duties  as  the  superin- 
tendent (subject  to  the  control  of  the  governor)  may  direct 
Any  person  so  employed,  may  be  dismissed  from  service  at 
the  discretion,  either  of  the  board  or  the  superintendent. 

Compensation  of  guards. 
Code  of  1873,         53.  The  compensation  of  the  said  guard  shall  be  at  the 
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rate  of  forty-five  dollars  per  month  for  each  member  thereof, 
which  shall  be  paid  monthly,  upon  the  certificate  of  the  said 
superintendent,  by  warrant  of  the  auditor  of  public  accounts.* 

*  For  salaries  of  superintendent  and  assistants,  see  Code  of  1873,  ch.  13,  $  22,  p.  18S, 
and  Sessions  Acts  1877-8,  ch.  183,  §  22,  p.  173. 
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Convicts  employed  outside  of  penitentiary  to  be  guarded, 

54.  While  the  convicts  are  employed  in  any  work  on  the  Code  of  isra, 

'^     '^  •'  eh.  20G,SM 

public  grounds,  or  property  outside  of  the  penitentiary,  they 
shall  be  attended  by  a  sufficient  guard,  detailed  therefor  by 
the  superintendent,  and  be  subject  to  his  orders. 

Rewards  for  prisoners  escaping;  how  paid, 

55.  If  any  convict  escape  from  the  penitentiary,  or  from  codeof  i873, 
the  custody  of  the  superintendent,  he  may  offer  a  reward  for 

the  apprehension  and  redelivery  of  such  convict,  not  exceed- 
ing five  hundred  dollars;  one-half  thereof  to  be  paid  by  the 
institution,  and  the  other  by  the  superintendent,  his  assistants, 
and  the  interior  guard,  in  proportion  to  the  amount  of  their 
salaries. 

Officers  of  penitentiary  not  entitled  to  reward, 

56.  None  of  said  officers  shall  be  entitled  to  any  such  re-  code  of  isra, 
ward  or  any  part  of  it,  unless  expressly  authorized  by  the 
superintendent. 

Of  the  general  agent;  his  duties  and  liabilities, 

57.  The  general  agent  and  storekeeper  of  the  penitentiary  codeof  1873, 
shall  receive  and  give  receipts  for  such  of  the  goods  manufac-  ^  ' 
tnrcd  and  work  done  at  the  penitentiary  as  may  be  delivered 

him,  and  shall  account  for  the  same  at  the  prices  mentioned 
in  the  invoices  thereof,  or  return  the  same  to  the  peniten- 
tiary to  be  repriced ;  or,  if  the  board  so  directs,  sell  the  same 
at  auction.  He  and  his  sureties  shall  be  responsible  for  the 
amount  of  all  debts  for  such  goods  or  work,  contracted  with 
bim  or  under  his  authority,  and  for  all  money  received  by 
him  as  such  agent,  unless  he  shall  obtain  the  written  consent 
of  the  board  to  sell  goods  to  such  responsible  parties  as  may 
be  designated  by  the  board,  upon  such  terms  as  they  can 
purchase  the  same  class  of  goods  from  other  manufacturers, 
and  he  shall  report  to  the  board,  the  amount,  and  to  whom 
thus  sold,  once  a  month,  or  whenever  they  may  call  on  him 
for  such  report. 
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His  purchases  and  drafts  (m  treasury  to  meet  demandSj  <fe. 

cod««fi«ra,  58.  On  the  requisition  oi  the  board,  the  general  agent 
shall  purchase  all  materials  and  other  things  reqaired  for 
such  work,  or  for  the  convicts,  or  for  the  penitentiary.  He 
may  issue  his  drait  upon  the  auditor  of  public  accounts  for 
the  amount  of  all  purchases  and  expenditures  made  by  him 
upon  the  requisition  of  the  superintendent,  for  the  use  of  the 
penitentiary,  and  the  correctness  of  which  shall  be  certified 
by  the  superintendent,  countersigned  by  the  governor :  pro- 
vided that  the  total  amounts  of  such  drafts  shall  not  exceed 
the  sum  of  five  thousand  dollars  in  any  one  quarter.  He 
shall  pay  into  the  treasury,  to  the  credit  of  the  common- 
wealth, whatever  balance  may  be  found  due  by  him  on  each 
quarterly  settlement  of  his  accounts  with  the  board  of  direc- 
tors, within  the  period  of  twenty  days  after  the  expiration 
of  each  quarter,  and  in  default  thereof,  the  same  may  be 
recorded"^  in  the  same  manner  as  if  it  were  due  from  a  sheriff 
for  taxes. 

* 

Beport  of  general  agent  to  the  hoard  of  directors;  state  treasurer 

to  open  account  with  penitentiary. 

Code  of  187%         59.  On  the  first  Monday  in  each  month,  during  his  con- 
''  tinuance  in  office,  he  shall  submit  to  the  board  of  directors  a 

statement  of  transactions  for  the  month  just  passed,  in  man- 
ner and  form  as  follows :  "  Statement  of  the  general  agent  and 
storekeeper  of  the  Virginia  penitentiary;  stock  of  materials, 
raw  and  manufactured,  on  hand  as  per  last  report ;  materials 
delivered  to  the  superintendent  of  the  penitentiary  during 
the  month  upon  his  requisition ;  supplies  on  hand  as  per  last 
report;  supplies  delivered  to  the  superintendent  during  the 
month,  including  coal,  wood,  medicines,  etcetera,  as  per 
invoice  herewith ;  articles  purchased  for  the  use  of  the  peni- 
tentiary during  the  month,  by  contract  approved  by  the 
board,  (copy  of  contract  herewith);  articles  purchased  with- 
out contract  for  immediate  use,  as  per  receipted  bills  here- 
with; articles  received  from  the  superintendent  of  the  peni- 
tentiary for  sale,  or  otherwise,  during  the  month,  as  per 
invoice    herewith;    articles    sold  during  the  month,  with 

*  Evidently  a  clerical  error,  first  committed  in  BesslonB  Acts  1866-7,  and  repeated 
in  Code  of  1873,  and  in  this  reyision.  The  proper  word  is  '*  reooyered,*'  and  so  it  is 
printed  in  Code  of  1860. 
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amonnt  received  for  them,  as  per  statement  herewith ;  stock 
of  materials,  supplies,  articles,  etcetera,  on  hand,  undisposed 
of  in  any  way  at  date  of  this  report;  recapitulation;  amount 
received  for  articles  sold  during  the  month;  amount  paid  for 
articles  during  the  month  by  contract;  amount  paid  for  arti-  • 
cles  during  the  month  for  immediate  use;  balance  due  the 
commonwealth."    When  the  said  balance  shall   exceed  the 
Bum  of  five  hundred  dollars  at  the  end  of  any  month,  said 
excess  shall  be  paid  by  the  general  agent  in^o  the  treasury, 
and  should  occasion  afterwards  arise,  the  said  general  agent 
may  draw  from  the  treasury,  through  the  auditor  of  public 
accounts,  upon  a  requisition  approved  by  the  superintendent 
and  the  board  of  directors,  -uch  amounts  as  may  be  neces- 
sary for  the  wants  of  the  institution,  not  to  exceed  the 
'whole  amount  standing  to  the  credit  of  the  penitentiary  on 
the  books  of  the  treasury.    In  c^se  of  his  death,  his  personal 
representative  shall,  when  the  board  may  require,  settle  with 
them  an  account  of  what  the  deceased  agent  is  responsible  for, 
and  on  such  settlement  shall  produce  the  vouchers  for  his 
payments.    If,  on  a  settlement,  any  balance  appear  to  be  due 
from  him,  it  shall  be  paid  by  him  into  the  treasury,  to  the 
credit   of    the   institution.     All   such   accounts   shall,  afler 
having  been  examined  and  corrected  by  the  board,  be  made 
a  part  of  their  annual  report.    For  the  more  perfect  carry- 
ing out  of  this  act,  the  treasurer  is  hereby  required  to  open 
a  debit  and  credit  account  with  the  institution. 

* 

General  agent  to  make  annual  settlement  of  his  accounts, 

60.  The  general  agent  shall,  at  the  end  of  each  fiscal  year,  Codeof  i873» 
render  to  the  board,  accounts  of  his  transactions  for  the  same 
year,  in  such  manner  as  the  board  may  require.  On  the 
one  hand,  he  shall  be  charged  at  the  prices  mentioned  in  the 
accounts  and  invoices  (delivered  to  him)  with  all  goods  and 
work,  which  shall,  within  the  said  year,  have  been  disposed 
of.  On  the  other  hand,  he  shall,  after  taking  an  inventory 
of  the  same,  have  credit  for  such  of  said  goods  and  work  as 
remain  in  his  hands  at  the  end  of  the  year,  credit  likewise 
for  such  thereof  as  have  been  returned  by  him  ta  the  peni- 
tentiary, and  if  sales  of  any  be  made  at  auction  by  order  of 
the  board,  there  shall  be  a  credit  or  charge,  as  the  case  may 
require,  for  the  difference  between  the  amount  of  such  sales 

17 
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and  the  prices  with  which  he  raaj  have  been  charged  for 
what  is  so  sold.  He  shall  have  credit  also  for  payments  made 
by  him  within  said  year,  under  the  board's  authority,  and 
for  such  commission  as  ia  prescribed  by  the  twenty-third 
section  of  chapter  thirteen  of  the  Code  of  eighteen  hundred 
and  seventy-three.  The  said  accounts,  afler  being  examined, 
and,  where  necessary,  corrected  by  the  board,  shall  be  made 
a  part  of  the  annual  report,  and  such  entry  made  thereof 
by  the  clerk  as  the  board  may  direct. 

Oeneral  agent  may  carry  on  mercantile  business  on  his  oirn 

account. 

Code  of  1873,         61.  The  general  agent  may  carry  on  mercantile  business 
c  .206,8  6        ^^  j^.^  ^^^  account,  trading  in  such  articles  as  will  not  com- 
pete with  those  manufactured  in  the  penitentiary. 

Transfer  to  his  successor. 

Code  of  1873,         62.  When  a  ucw  general  agent  qualifies,  the  goods  and 
'  money  in  the  possession  of  the  late  agent,  or  his  representa- 

tive, shall  be  transferred  to  the  new  agent. 

Power  of  superintendent  to  contract  for  employing  convicts  in 
penitentiary;  additional  shops  may  be  erected. 

Code  of  1873,        63.  The  superintendent,  by  and  with  the  advice  and  con- 
*  sent  of  the  governor,  may  enter  into  contracts  for  the  em- 

ployment of  convicts  in  the  penitentiary,  not  otherwise 
employed ;  and,  as  far  as  practicable,  confine  such  convict 
labor  to  manufacturing  purposes.  Additional  shops  may  be 
erected  by  the  contractors,  in  the  penitentiary  grounds,  for 
the  employment  of  the  convicts  so  hired :  provided  that  the 
state  shall  not  incur  any  expense  thereby. 

Convicts  may  be  tasked;  overstint. 

Code  of  1873,  64.  The  superintendent,  with  the  consent  and  advice  of 
c  .  j«)«,  §  64  ^^^  governor,  may  establish  a  system  of  tasking  the  convicts 
in  the  different  wards  in  the  penitentiary,  where  it  can  be 
done,  and  allow  such  as  earn  overutint  a  reasonable  compen- 
sation therefor,  which  said  allowance  shall  be  placed  to  the 
credit  of  the  convict,  and  paid  to  him  when  he  is  discharged 
from  prison;  or,  if  the  convict  requests  that  a  portion  or  all 
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of  it  be  paid  to  his  depoDdent  family,  or  near  relatives,  the 
superintendent  may  do  so  at  any  time  during  bis  imprison- 
ment. The  amount  to  be  allowed  for  overstint  shall  be 
fixed  by  the  board  of  directors  and  the  superintendent. 


CHAPTER  XXII. 


OF   CRIMES   BY   CONVICTS. 


Sec. 


1. 


2. 
3. 


Convict  inp«nitentlary, or  in  custody 
of  its  omeers,  guilty  of  specific  of- 
fences. 

Conspiracy  to  commit  offences. 

Punishment  for  said  offences. 


Sec. 


4. 


5. 


Convict  not  discharged  pending  pros- 
ecution, nor  sentenced  to  further 
imprisonment  in  addition  to  that 
prescribed  in  this  chapter. 

If  convicted  of  other  felony  than  un- 
der this  chapter,  to  be  sentenced  as 
if  he  were  discharged  when  he 
committed  it. 


Convict  in  penitentiary,  or  in  custody  of  the  officers,  guilty  of 

specific  offences, 

1.  A  convict  confined  in  the  penitentiary,  or  in  custody  of  i  r.  c,  §§  64-66, 
an  officer  thereof,  shall  be  deemed  guilty  of  a  felony  if  he  m3-4,ob.72,s 
shall  kill,  wound,  or  inflict  other  bodily  injury  upon  an  officer  co^'e  of  i849, 
or  guard  of  the  penitentiary;  or  shall  escape  from  the  peni-  codeoV iseo, 
tentiary  or  such  custody;  or  shall  break^  cut,  or  injure  any  codeof  ihts, 
building,  fixture,  or  fastening  of  the  penitentiary,  or  any  part  ' 
thereof,  for  the  purpose  of  escaping  or  aiding  any  other  con- 
vict to  escape  therefrom,  or  rendering  the  penitentiary  less 

secure  as  a  place  of  confinement;  or  shall  make,  procure, 
secrete,  or  have  in  his  possession,  any  instrument,  tool,  or 
thing  for  the  said  purpose,  or  with  intent  to  kill,  wound,  or 
inflict  bodily  injury  as  aforesaid;  or  shall  resist  the  lawful 
authority  of  an  officer  or  guard  of  the  penitentiary  for  the 
said  purpose,  or  with  such  intent.* 

Conspiracy  to  commit  offences. 

2.  Any  three  or  more  convicts  so  confined,  or  in  such  cus-  codeof  i873, 
tody,  who  shall  conspire  together  to  commit  any  offence  Su'pra,'}  i 
mentioned  in  the  preceding  section,  shall  be  deemed  guilty 

each  of  felony. 


«  2  Va.  Cas.,  467;  21  Gratt.,  790. 


132  CRIMES   BY   CONVICTS.  [Ch. 


Punishment  for  said  offences. 
Codeon873,         3.  A  convict  ficuilty  of  Buch  killincc  as  is  mentioned  in  the 

ch.  207,  $  3  ri         J  o 

first  section,  or  of  any  act  therein  mentioned,  from  which 
death  ensues  to  such  officer  or  guard,  shall  be  punished  with 
death.  For  any  other  offence  mentioned  in  either  of  the 
two  preceding  sections,  a  convict,  unless  he  he  undei  a  sen- 
tence of  confinement  for  life,  sbuU  be  confined  in  the  peni- 
tentiary not  less  than  one  nor  more  than  five  years  after  the 
end  of  the  term  for  which  he  shall  then  be  subject  to  confine- 
ment; and,  whether  he  be  under  such  sentence  fur  life  or 
not,  he  shall  be  kept  in  solitary  confinement  for  sueh  portion 
of  the  time  of  his  confinement  in  the  penitentiary  as  may 
be  fixed  by  the  jury,  not  being  more  than  one-half  nor  less 
than  one-twelfth  part  of  the  lime  that  he  may  be  confined 
therein,  after  being  sentenced  under  this  chapter;  which 
solitary  confinement  may  commence  immediately  on  his 
being  so  sentenced,  but  shall  not  exceed  a  month  at  any  one 
time.* 

.  Convict  not  discharged  pending  prosecution,  nor  sentenced  to 
further  imprisonment  in  addition  to  that  prescribed  in  this 
chapter. 

Code  of  1873,  4.  A  pcrsou  prosccutcd  for  an  offence  under  this  chapter, 
shall  not  be  discharged  from  the  penitentiary  while  such 
prosecution  is  pending.  And  a  person  convicted  of  such 
offence,  shall  not,  by  reason  thereof,  be  sentenced  under  the 
twenty-fiflh  or  twenty-sixth  sections  of  chapter  ten  of  this 
act,  except  as  in  the  following  section. 

If  convicted  of  other  felony  than  under  this  chapter,  to  be  sen- 
tenced as  if  he  were  discharged  when  he  committed  it, 

3 

Code  of  1873,  5.  If  a  couvict  in  the  penitentiary  shall  commit  any  felony 
(other  than  is  provided  for  in  the  first  three  sections  of  this 
chapter),  which  is  punishable  by  confinement  therein  or  with 
death,  he  shall  suffer  the  same  punishment  as  if  he  had  been 
discharged  before  committing  it. 

•  21  Oi»tt.,  790. 
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CHAPTER   XXIII. 

OP  PROCEEDINGS  IN  CRIMINAL  CASES   AGAINST  CONVICTS. 


See. 

1.  Jnrisdictfon  for  trial  of  conricts  in 

penitentiary. 

2.  when  convict  has  been  before  sen- 

;enced  to  penitentiary,  and  not  sen- 
tenced to  additional  term  of  con- 
finement therefor,  to  be  reported 
to  circuit  court  of  the  city  or  Rich- 
mond. 

3.  How  the  fact  tried. 


See. 

4.    How  the  issue  made  up. 

6.    How  sentenced. 

6.  Offences  committed  in  penitentiary ; 

how  charged  and  tried. 

7.  Process  for  grand  jury  and  venire. 

8.  Accused  and  witnesses  to  be  brought 

into  court. 

9.  Who  competent  witnesses  therein; 

proceedings  In  other  respects. 


Jurisdiction  for  trial  of  convicts  in  the  penitentiary. 

1.  Ail  criminal  proceedings  against  convicts  in  the  peni- 1  r.  c,  §f  le,  56, 

tentiary  shall  be  in  the  circuit  court  for  the  city  of  Rich- 184£4,  ch.  72, 5 

,  ^  1,  p.  55 

mond.''  Code  of  1349, 

ch.  215,  §  1 
Code  of  I860, 

When  convict  has  been  before  sentenced  to  penitentiary^  and  not  c^Jl^^ot^i^^ 
sentenced  to  additional  term  of  confinement  therefor^  to  ftgch.  208,51 
reported  to  circuit  court  of  the  city  of  Richmond. 

2.  When  a  person  convicted  of  an  offence,  and  sentenced  code  of  1873, 
to   confinement  therefor  in    the   penitentiary,   is    received 
therein,  if  he  was  before  sentenced  to  a  like  punishment,  and 

the  record  of  his  conviction  does  not  show  that  he  has  been 
sentenced  under  the  twenty-fifth  or  twenty -sixth  section  of 
chapter  ten  of  this  act,  the  superintendent  of  the  peniten- 
tiary shall  give  information  thereof  without  delay,  to  the 
said  circuit  court  of  the  city  of  Richmond,  whether  it  be 
alleged  or  not  in  the  indictment  on  which  he  was  so  convic- 
ted, that  he  had  been  before  sentenced  to  a  like  punishment.f 

How  the  fact  tried. 

3.  The  said  court  shall  cause  the  convict  to  be  broui'ht  Code  of  UTa^ 
before  it,  and  upon  an  information   filed,  setting  forth  the 
several  records  of  conviction,  and  alleging  the  identity  of  the 
prisoner  with  the  person  named  in  each,  shall  require  the 
convict  to  say  whether  he  is  the  same  person  or  not.J 


•  2  Va.  Cas.,  467. 
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How  issue  made  up. 

Code  of  1873,  4.  If  he  Bay  be  is  not,  or  remain  Bileot,  his  plea  or  the  fact 
of  his  silence  shall  be  entered  of  record,  and  a  jury  of  bj- 
standers  sball  be  impaneled  to  enquire  whether  the  convict 
is  the  same  person  mentioned  in  the  several  records.* 

How  sentenced. 

Code  of  1873,  5.  If  the  jury  find  that  he  is  not  the  same  person,  he  shall 
be  remanded  to  the  penitentiary;  but  if  they  find  that  he  is 
the  same  person,  or  if  he  acknowledge  in  open  court,  after 
being  duly  cautioned,  that  he  is  the  same  person,  the  coart 
shall  sentence  him  to  such  further  confinement  as  is  pre- 
scribed by  chapter  ten  of  this  act,  on  a  second  or  third  con- 
viction, as  the  case  may  be.f 

Offences  committed  in  penitentiary ;  how  charged  and  tried. 

Code  of  1873,  6.  Upou  a  Complaint  in  writing,  and  under  oath,  presented 
to  the  said  circuit  court,  or  the  judge  thereof  in  vacation, 
that  any  convict  in  the  penitentiary  has  committed  an  offence 
punishable  under  chapter  twenty-two  of  this  act,  proceedings 
may  be  had  for  the  said  offence,  either  at  a  regular  term  of 
the  court,  or  at  a  special  term,  to  be  appointed  by  its  order, 
or  by  a  warrant  of  the  judge,  directed  to  the  clerk  of  the 
court,  who  shall  give  notice  of  such  special  term  to  ^he 
attorney  for  the  commonwealth  and  other  officers  of  the 
court.  J 

Process  for  grand  jury  and  venire. 

Code  of  1873,  7.  The  clerk  shall  issue  all  necessary  process,  and  a  grand 
jury  and  a  venire  shall  be  summoned,  to' attend  at  the  time 
appointed  in  such  warrant,  or  at  such  time  as  the  court  may 
direct;  the  said  grand  jury  to  be  selected  in  the  mode  and 
manner  prescribed  by  the  laws  now  in  force,  or  which  may 
hereafter  be  in  force,  as  to  grand  juries,  from  a  list  of  names 
furnished  the  clerk  of  such  court  by  the  judge  thereof;  and 
it  shall  be  the  duty  of  the  clerk  of  such  court  forthwith, 
whenever  so  ordered  by  the  judge  of  his  court,  to  place  in 
the  hands  of  the  officer  of  such  court,  lists  of  the  grand 
jurors  so  selected ;  and  it  shall  thereupon  be  the  duty  of  such 

•  2  Rob.,  845.  t  2  Va,  Cas.,  465.  J  21  Gntt,  790- 
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officer  to  summon  the  persons  mentioned  in  such  listS)  to 
attend  at  the  time  appointed  in  such  warrant,  or  at  such         , 
other  time  as  the  court  may  direct.  • 

Accused  and  witnesses  to  be  brought  into  court, 

8.  The  judge  of  said  court,  when  an  indictment  is  found  Codeof  ists, 
against  the  accused,  shall  issue  a  warrant  to  the  superinten- 
dent, to  bring  him    before  the  court,  as  well  as  any  other 
persons  confined  in  the  penitentiary,  who  are  required  as 
witnesses  on  either  side.'*' 

Who  competent  witnesses  therein;  proceedings  in  other  respects, 

9.  In  any  such  prosecution,  all  other  convicts  in  the  peni-  code  of  laro, 

•  1111  .  n  •!         ®    •  ^^1  5  ^ 

tentiary  shall  be  competent  witnesses  for  or  against  the 
accused.  In  all  other  respects  the  proceedings,  trial,  and 
judgment  shall  be  had,  pronounced,  and  executed  as  in  other 
cases  of  prosecutions  for  offences  punishable  with  death,  or 
confinement  in  the  penitentiary;  except,  that  in  case  a  con* 
vict  shall  be  sentenced  to  suffer  the  death  penalty,  the  judg- 
ment of  such  court  shall  be  executed  by  the  superintendent 
of  the  penitentiary  having  charge  of  such  convict.f 


CHAPTER  XXIV. 


op  fugitives  from  justice  prom  foreign  nations  and  other 
states;  powers  op  governor  in  criminal  oases. 


Sec 
1. 


2. 


4. 

6. 
6. 

7. 


Fugitives  from  foreign  nations  on 
reqiiiRition  of  president  of  the 
United  States. 

When  not  so  required,  governor  may 
use  his  discretion. 

Fugitives  from  other  states,  when 
demanded  by  executive  thereof. 

On  complaint,  Justice  to  issue  war- 
rant 01  arrest. 

Proceedings  under  warrant  of  arrest. 

Justice  to  notify  governor. 

On  appearance,  when  to  be  dis- 
charged. 


See. 

8.  Complainant  to  be  answerable  for  all 

costs. 

9.  When  fugitives  are  to  be  detained 

here. 
10.    Rewards  for  persons  charged  with 

offences. 
It.    Power  to  reprieve  or  pardon. 

12.  Commutation  of  punishment. 

13.  Remission  of  fines  and  punishments; 

when  governor  shall  not  remit. 

14.  When  governor  may  remit. 

15.  Return  upon  warrants  of  governor. 


Fugitives  from  foreign  nations  on  requisition  of  the  president  of 

United  States, 

lR.C.,l4,p.Ml 

1.  The  governor  shall,  whenever  required  by  the  executive  dh.*^i7.  jj 
authority  of  the  United  States,  pursuant  to  the  constitution  dh-^rrj^sa^ 

Code  of  1873. 


•  2  Va.  Gas.,  467. 
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and  laws  thereof,  deliver  over  to  justice  any  person  found 
within  the  state,  who  shall  be  charged  with  having  commit- 
ted any  crime  without  the  jurisdiction  of  the  United  Slates. 

When  not  so  required,  governor  may  use  his  discretion. 

Code  of  1873,  2.  The  governor,  though  not  so  required,  may  in  his  dis- 
cretion, deliver  over  to  juHtice  any  person  found  within  the 
state,  who  shall  be  charged  with  having  committed,  without 
the  jurisdiction  of  the  United  States,  any  crime,  ezcept  trea- 
son, which  by  the  laws  of  this  state,  if  committed  therein, 
is  punishable  by  death  or  imprisonment  in  the  penitentiary; 
such  delivery  shall  only  be  made  on  the  requisition  of  the 
duly  authorized  officers  or  agents  of  the  goveroment,  within 
the  jurisdiction  of  which  the  crime  shall  be  charged  to  have 
been  committed;  and  the  governor  shall  require  such  evi- 
dence of  the  guilt  of  the  person  so  charged,  as  would  be 
necessary  to  justify  his  apprehension  and  commitment  for 
trial  had  the  crime  charged  been  committed  within  this  state. 
The  expense  of  apprehension  and  delivery  ghall  be  defrayed 
by  those  to  whom  the  delivery  is  made. 

Fugitives  from  other  states,  when  demanded  by  executive  thereof. 

Code  of  1873,         3.  Any  person  charged  in  another  state  of  this  Union 
*  with  treason,  lelony,  or  other  crime,  who  shall  flee  from  jus- 

tice and  be  found  within  this  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  made  in 
the  manner  prescribed  by  the  constitution  and  laws  of  the 
United  States,  be  delivered  up,  accordidg  to  the  said  consti- 
tution and  laws,  to  be  removed  to  the  state  having  jurisdic- 
tion of  the  crime.* 

On  complaint,  justice  to  issue  warrant  of  arrest. 

Code  of  1873,  4.  Whenever  any  person  shall  be  found  within  this  state, 
charged  with  treason,  felony,  or  other  crime,  committed  in 
any  other  state,  any  justice  may,  upon  complaint  on  oath,  or 
other  satisfactory  evidence,  that  such  person  committed  the 
offence,  issue  a  warrant  to  bring  the  person  so  charged,  before 
the  same  or  some  other  justice  within  the  state;  and  the 
offieer  to  whom  such  warrant  may  be  directed,  may  execute 
the  same  in  any  county  or  corporation  in  the  state,  and  bring 

•  Const.  U.  S.,  art.  IV,  §  2,  f  2;  1  Brightley*8  Gen.  Dig.,  433. 
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the  party,  when  arrested,  before  any  justice  of  the  same  or  any 
other  coanty  or  corporation.* 

Proceedings  under  warrant  of  arrest. 

5.  If  it  shall  appear  to  the  justice  before  whom  the  person  code  of  i87s» 
charged  may  be  brought,  that  there  is  reasonable  cause  to  ^      ' 
believe  that  the  complaint  is  true,  he  shall,  if  he  would  have 

been  bailable  by  a  justice,  in  case  the  offence  had  been  com- 
mitted in  this  state,  be  required  to  recognize,  with  sufficient 
aureties,  in  a  reasonable  sum,  to  appear  before  the  court  or 
corporation  at  a  future  day,  allowing  a  reasonable  time  to 
obtain  the  warrant  of  the  executive,  and  to  abide  the  order 
of  the  court;  and  if  such  person  shall  not  so  recognize,  he 
shall  be  committed  to  prison,  and  be  there  detained  until 
such  day.  The  recognizance,  if  any,  shall  be  returned  to 
the  said  court  without  delay;  and  if  the  person  so  recog- 
nizing shall  fail  to  appear  according  to  the  condition  of  his 
recognizance,  he  shall  be  defaulted,  and  the  like  proceedings 
shall  be  had  as  in  the  case  of  other  recognizances  entered 
into  before  a  justice;  but  if  such  person  would  not  have 
been  bailable  by  a  justice,  in  case  the  offence  had  been  com- 
mitted in  this  state,  he  shall  be  committed  to  prison,  and 
there  detained  until  the  day  so  appointed  ior  his  appearance 
before  the  court. 

Justice  to  notify  governor. 

6.  The  justice  by  whom  such  person  may  be  so  recognized  codeof  lars, 
or  committed,  shall  immediately,  by.  letter,  apprise  the  gov-  ^  '    ' 
erqor  of  the  fact,  who  shall   thereupon  communicate  the 

same  to  the  executive  of  the  state  where  the  crime  is  charged 
to  have  been  committed. 

On  appearance;  when  to  be  discharged. 

7.  li  the  person  so  recognized  or  committed,  shall  appear  codeof  ists, 
before  the  court  upon  the  day  ordered,  he  shall  be  discharged,  °  •  ^®'  *  ^ 
unless  he  shall  be  demanded  by  some  person  authorized  by 

the  warrant  of  the  governor  to  receive  him,  or  unless  the 
court  shall  see  cause  to  commit  him,  or  to  require  him  to 
recognize  anew  for  bis  appearance  at  some  other  day;  and 


•  6  Metcalf,  660;  9  Wend.,  222. 
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if,  when  ordered,  he  shall  not  so  recognize,  he  shall  be  com- 
milted  and  detained  as  before.  Bat  whether  the  person  so 
charged  shall  be  recognized,  committed,  or  discharged,  anv 
person  authorized  hy  the  warrant  of  the  governor  may,  at 
all  times,  take  him  into  custody,  and  the  same  shall  be  a  dis- 
charge of  the  recognizance,  if  any,  and  shall  not  be  deemed 
an  escape. 

Complainant  to  be  answerable  for  all  costs. 

Code  of  1873,  8.  The  Complainant  in  such  case  shall  be  answerable  for 
all  the  actual  costs  and  charges,  and  for  the  support,  in 
prison,  of  any  person  so  committed,  to  be  paid  in  the  same 
manner  as  by  a  creditor  for  his  debtor  committed  on  execu- 
tion; and  if  the  charge  for  his  support  in  prison  shall  not  be 
so  paid,  the  jailor  may  discharge  such  person  in  like  manner 
as  if  he  had  been  committed  for  debt  on  an  execution. 

When  fugitives  are  to  be  detained  here. 

Code  of  1873,  9.  No  person  under  prosecution  for  any  oflTence,  alleged 
to  be  committed  within  this  state,  shall  be  delivered 
up  to  the  executive  authority  of  another  state,  or  of  the 
United  States,  until  such  prosecution  shall  have  been  deter- 
mined, and  the  person  prosecuted  shall  have  been  punished, 
if  condemned;  nor  shall  any  person,  under  recognizance  to 
appear  as  a  witness  in  any  sach  prosecution,  be  so  delivered 
up,  until  said  prosecution  shall  be  determined.  Nor  shall 
any  person  who  was  in  custody  upon  any  execution,  or  upon 
process  in  any  suit,  at  the  time  of  being  apprehended  for  a 
crime  charged  to  have  been  committed  withoat  the  jurisdic- 
tion of  this  state,  be  so  delivered  up,  without  the  consent  of 
the  plaintiff  in  such  execution  or  suit;  until  the  amount  of 
such  execution  shall  have  been  paid,  or  until  such  person 
shall  be  otherwise  discharged  from  such  execution  or  process. 

Rewards  for  persons  charged  with  offences. 

Code  of  1873,  10.  The  govcmor  may  offer  a  reward  for  apprehending 
and  securing  any  persons  convicted  of  an  offence  or  charged 
therewith,  who  shall  have  escaped  from  prison,  or  for  appre- 
bending  and  securing  any  person  charged  with  an  offence, 
who,  there  is  reason  to  fear,  cannot  be  arrested  in  the  com- 
mon cause  of  proceeding.     But  no  such  reward  shall  be  paid 
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to  any  sberifF,  sergeant  or  other  oflScer,  who  may  arrest  such 
person  by  virtue  of  any  process  in  his  hands  to  be  executed. 

Power  to  reprieve  or  pardon, 

11.  The  governor  shall   not  grant  a  pardon  in  any  case  Code  of  isTs, 
before  conviction,  nor  to  any  person  convicted  of  treason 
against  the  commonwealth,  except  with  theconsentof  the  gen- 
eral assembly,  declared  by  joint  resolution.    Neither  shall  he 

grant  a  reprieve  to  any  person  convicted  of  treason  for  a 
longer  period  than  until  the  end  of  the  session  of  the  gene- 
ral assembly,  daring  which  it  may  be  granted,  or  than  until 
the  end  of  the  succeeding  session,  when  it  is  granted  during 
the  recess.* 

Commutation  of  punishment. 

12.  In  any  case  in  which  the  governor  shall  exercise  the  Code  of  ms, 
power  conferred  on  him  by  the  constitution  to  commute  capi- 
tal punishment,  he  may  issue  his  order  to  the  superintendent 

of  the  penitentiary,  requiring  him  to  receive  and  confine 
(and  the  superintendent  shall  receive  and  confine)  in  the 
penitentiary,  according  to  such  order,  the  person  whose  pun- 
ishment is  commuted.  To  carry  into  effect  any  commuta- 
tion of  punishment,  the  governor  may  issue  his  warrant 
directed  to  any  proper  officer;  and  the  same  shall  be  obeyed 
and  executed.f 

Remission  of  fines  and  punishments;  when  governor  shall  not 

remit, 

13.  The  governor  shall  not  remit,  in  whole  or  in  part,  any  code  of  1873, 
fine  or  amercement  assessed  or  imposed  by  any  court  of  ^  '    ' 
record,  court-martial,  or  other  authority  having  jurisdiction 

to  assess  or  impose  the  same,  except  as  follows.^; 

When  governor  may  remit, 

14.  Whenever  judgment  shall  have  been  rendered  against  codeof  ists, 
any  person  for  a  contempt  of  court,  other  than  for  non-per- 
formance of,  or  disobedience  to  some  order,  decree,  or  judg- 
ment, the  governor  shall  have  power  to  pardon  the  offence 

and  remit  the  punishment,  whether  corporal  or  pecuniary, 
either  in  whole  or  in  part.§ 

•  Art.  IV,  §  5,  Const,  of  Va. ;  22  Gratt.,  780 ;  23  Id.,  10-20 ;  26  Id.,  850. 
t  Const,  of  Va.,  art,  IV,  §  5 ;  23  Gratt.,  10-20.  %  23  Gratt.,  10.         $  23  Gratt,  10-20. 
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Code  of  1873, 
ch.  16,  S  22 


Return  upon  warrants  of  governor, 

15.  Any  officer  to  whom  any  order  or  warrant  of  the 
governor  may  be  directed,  shall  make  return  thereof  to  the 
secretary  of  the  commonwealth,  who  shall  preserve  the  same 
in  his  office. 


CHAPTEE  XXV. 


OF  THE  JURISDICTION  AND  FEES  OF  JUSTICES  OF  THE  PEACE  AND 

OTHER  OFFICERS. 


See. 
1. 


2. 
3. 
4. 
5. 
6. 


Jariftdlction  of  Juntices  and  police 
justices  in  ca^eH  of  petit  larcenv, 
ajiJ^Ault  and  battery,  itc.\  punisn- 
ment. 

Right  of  appeal. 

Appeal ;  how  tried. 

CoHtfl ;  agaioBt  whom. 

How  recovered. 

Failure  of  ofBcer  to  return  writa  of 
fieri  facias  or  capias  pro  fine ;  how 
punished. 


See. 
7. 

8. 
9. 

10. 

11. 
12. 


When  writs  of  capias  pro  fine  ani 
writs  of  fieri  facias  may  isfsue. 

Fees  of  justices  and  other  officfr*. 

Fee  for  collecting  money  under  a 
fieri  facias. 

What  officers,  Ac,  not  to  receive  fees 
for  services  in  a  criminal  case. 

Allowances  to  witnes^ies:  how  paM 

Allowance  to  ofBcer  for  whipping. 


Jurisdiction  of  justices  and  police  justices,  in  cases  of  petit  lar- 
ceny, assault  and  battery,  dhc,  d;c,;  punishment. 

1870-1,  ch.  268,  J      1.  The  several  police  justices,  and  justices  of  the  peace,  in 

2f  p.  362 

Code  of  1873,     addition  to  the  jurisdiction  now  exercised  by  them  as  con- 
ch. 48,  {  9 

servators  of  the  peace,  shall  have  concurrent  jurisdiction 
with  the  county  and  corporation  courts  of  the  state,  of  all 
cases  of  assault  and  battery,  not  felonious;  petit  larcenv, 
unlawful  or  malicious  trespass,  lewd  and  lascivious  cohabi- 
tation, adultery,  fornication,  keeping  house  of  ill-fame, 
cruelty  to  animals,  disturbance  of  public  worship,  carrying 
concealed  weapons,  and  obstructing  highways  and  bridges, 
occurring  within  their  jurisdiction;  in  all  which  cases  the 
punishment  imposed  may  be  the  same  as  the  said  courts  are 
authorized  to  impose  by  the  existing  laws:  provided  that  in 
the  cities  and  towns  in  which  a  police  justice  has  been  or 
may  hereafter  be  appointed  or  elected,  the  powers  and  juris- 
diction conferred  by  this  act  shall  not  be  exercised  by  any 
other  justice  of  such  city  or  town,  except  when  acting  for 
and  in  the  stead  of  the  police  justice,  according  to  law. 
Each  justice  of  the  peace,  and  police  justice,  shall  try  or 
procure  some  other  justice  to  try,  every  case  of  the  kind 
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enumerated  in  this  section  which  is  broaght  before  him,  and 
the  same  may  be  tried  upon  a  warrant. 

Right  of  appeal. 

2.  Any  person   convicted    ander  the   provisions  of  this  code  of  ists, 
chapter  shall  have  the  right  to  appeal  to  the  county,  corpo-  ^  '    ' 
ration,  or  hustings  court;  and  shall,  unless  let  to  bail,  be 
committed  by  the  justice  to  jail  until  the  next  term  of  such 

court,  and  the  witnesses  recognized  to  appear  at  said  court; 
and  the  said  justice  shall  return  and  file  the  papers  with  the 
clerk  of  said  court,  whether  the  appeal  be  applied  for  or 
not.* 

Appeal;  how  tried, 

3.  The  appeal  shall   be  tried  before  said  court  without  codo  of  isra, 
formal  pleadings  in  writing,  and  the  accused  shall  be  entitled  ^  ' 

to  trial  by  a  jury  to  be  empaneled  in  the  same  way  as  in 
like  cases  originating  in  said  court. 

Costs;  against  whom, 

4.  In  every  case  of  acquittal  by  a  justice,  if  he  believe  the  code  of  isrs, 
charge  was  made  maliciously,  or  without  probable  cause,  he  i^rio    '     ' 
may  render  judgment  for  the  costs  against  the  prosecutor. 

How  recovered, 

5.  Within  thirty  days  after  every  trial,  the  justice  shall  codeof  i873, 
certify  to  the  court  of  his  county  or  corporation  the  amount  ^  * 

of  fine,  number  of  stripes,  term  of  imprisonment,  and  costs, 
kind  of  execution,  and  name  of  officer  to  whom  it  was  deliv- 
ered. When  the  justice  acquits  the  accused,  he  shall  certify 
the  costs  of  trial,  and  to  whom  due,  and  if  he  rendered  judg- 
ment against  the  prosecutor  for  costs,  the  name  of  the  officer 
to  whom  the  execution  was  delivered.  The  clerk  shall  enter 
all  such  certificates  in  a  book  to  be  kept  for  that  purpose. 

Failure  of  officer  to  return  writs  of  fieri  facias  or  capias  pro 

fine;  how  punished, 

6.  At  the  January  and  July  terms,  each  year,  of  county,  code  of  isrs, 
hustings,   and    corporation    courts,    the    attorney   for    the****' 

•24Gratt,618. 
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commonwealth  shall  ezamiDe  the  book  required  by  the 
preceding  section,  and  wherever  it  appears  that  any  execu- 
tion of  fieri  facias  or  capias  pro  fine  has  been  delivered  to 
any  oflBlcer  by  a  justice  for  ninety  days,  and  has  not  been 
returned,  or,  if  returned  satisfied,  it  does  not  appear  that 
the  fine  and  costs  have  been  paid  to  the  county  or  city  trea- 
surer, such  attorney  for  the  commonwealth  shall  at  once 
apply  to  the  court  for,  and  the  court  shall  issue  rules  against 
said  officer  and  his  sureties,  returnable  to  the  next  term,  to 
show  cause  against  a  judgment  for  the  amount  of  soch  ^xie 
and  costs,  and  upon  return  of  the  rule  executed,  unless  good 
cause  can  be  shown  against  it,  the  court  shall  render  judg- 
ment against  such  officer  and  his  sureties  for  a  fine  of  ten 
dollars,  and  for  the  amount  of  the  fine  and  costs  imposed  by 
the  justice,  and  the  costs  of  the  rule,  including  a  fee  of  two 
dollars  and  a  half  to  the  attorney  for  the  common  wealth, 
which  shall  be  his  only  compensation.  For  every  failure  of 
an  attorney  for  the  commonwealth  to  examine  said  book,  he 
shall  be  fined  ten  dollars.'*' 

When  writs  of  capias  pro  fine  and  writs  of  fieri  facias  may  issue. 

Code  of  1873,  7.  In  case  of  conviction  by  a  justice,  he  may  commit  the 
1005  '  '^'  defendant  to  jail  until  the  fine  and  costs  are  paid;  where  be 
does  not  commit  to  jail,  he  shall  either  issue  a  capias  pro 
fine  or  a  writ  of  fieri  facias  for  fine  and  costs,  or  costs  where 
there  is  no  fine,  and  shall  deliver  the  same  to  the  sheriff,  or 
any  constable  or  sergeant  of  his  county,  city,  or  corporation. 
When  a  justice  has  issued  one  execution,  he  shall  in  the  same 
case  issue  no  other,  but  the  clerk  of  the  county,  hustings,  or 
corporation  court  of  the  county,  city,  or  town  in  which  the 
trial  was,  may  issue  writs  of  fieri  facias  or  capias  pro  fine,  on 
the  judgments,  certified  to  his  office. 

Fees  of  justices  and  other  officers. 

Code  of  1873,  8.  The  fees  of  justices,  sergeants,  and  constables  in  crimi- 
34,'36  '  '  '  '  nal  cases  shall  be  paid  out  of  the  state  treasury  upon  the 
certificate  of  the  court  of  his  county  or  corporation.  Xo 
account  shall  be  allowed  or  paid,  unless  verified  by  the 
affidavit  of  the  person  rendering  the  service;  and  when 
allowance  is  made  for  a  guard,  by  such  guard  or  the  personal 

•10  Leigh,  608;  4  Gratt,  160. 
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representative  of  such  officer  or  gaard.  The  fee  of  a  justice 
of  the  peace  shall  be,  for  issuing  a  warrant  of  arrest,  fifty 
cents;  for  trying  a  case  of  misdemeanor  and  an  examination 
on  charges  of  felony,  fifty  cents;  which  shall  be  in  full  for 
all  services  rendered  in  each  case  by  a  justice.  The  fees  of 
a  constable  or  sergeant,  shall  be  as  follows:  For  serving  a 
Tvarrant  or  summons  other  than  on  a  witness,  where  no 
arrest  is  made,  thirty  cents;  for  an  arrrest  in  a  case  of  mis- 
demeanor, fifty  cents;  for  an  arrest  in  a  case  of  felony,  Qne 
dollar;  for  summoning  a  witness,  twenty  cents;  but  not 
more  than  sixty  cents  shall  be  allowed  for  summoning  wit- 
nesses in  a  case  of  misdemeanor,  nor  more  than  one  dollar 
in  a  case  of  felony,  unless  the  justice  trying  the  case  shall 
certify  that  the  witnesses  in  a  misdemeanor  case  in  excess  of 
three,  or  in  a  felony  case  in  excess  of  five,  wore  examined 
on  the  trial  and  were  material  witnesses;  and  when  two  or 
more  parties  are  arrested  under  one  warrant  or  are  jointly 
charged  or  tried,  the  officer  shall  be  entitled  only  to  such 
fees  for  summons  Of  witnesses  as  if  only  one  party  were 
arrested,  charged,  and  tried.  For  carrying  a  prisoner  to 
jail  under  order  of  a  justice,  four  cents  a  mile  each  way,  for 
the  officers,  and  where  the  prisoner  is  carried  by  public  con- 
veyance,  the  fare  actually  paid  for  the  prisoner.  Where  the 
prisoner  is  not  carried  by  public  conveyance,  four  cents  per 
mile,  where  the  distance  is  over  ten  miles.  He  shall  also  be 
allowed  any  money  actually  paid  by  him  for  the  board  of 
the  prisoner  while  conveying  him,  not  to  exceed  one  dollar 
per  day.  For  a  guard  there  shall  be  allowed  seventy-five 
cents  per  day  and  four  cents  per  mile  each  way;  but  no 
guard  shall  be  employed  or  paid  unless  the  justice  order  it, 
and  certify  that  such  guard  could  not  be  safely  dispensed 
with.  To  a  jailor,  in  case  of  the  commonwealth,  for  receiv- 
ing a  person  in  jail  when  first  committed,  twenty-five  cents; 
for  keeping  and  support^'ng  him  therein  for  each  day,  forty 
cents ;  but  where  there  are  as  many  as  three  and  less  than 
ten  prisoners  in  jail,  thirty  cents  for  each;  where  there  are 
ten  or  more,  twenty-five  cents  for  each  prisoner  in  jail :  pro- 
vided, however,  that  in  the  cities  of  Portsmouth,  Norfolk, 
and  Petersburg,  the  judge  of  the  corporation  or  hustings 
court  may  make  an  allowance  to  pay  the  necessary  and  pro- 
per salaries  of  such  number  of  deputy  sergeants  as  said 
judge  shall  consider  needful,  and  such  allowance  shall  be 
paid  out  of  the  treasury  of  such  city:  provided  further,  that 
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in  the  cities  of  Bicbmond  and  Alexandria,  the  judge  of  the 
hastings  or  corporation  court  Bhall,  with  the  consent  of  the 
city  council,  make  an  allowance  to  pay  the  necessary  and 
proper  salaries  of  such  number  of  deputy  sergeants  as  said 
judge  shall  consider  needful,  and  such  allowance  shall  be 
paid  out  of  the  treasury  of  such  cities. 

Fee  for  collecting  money  under  a  fieri  facias. 
Code  of  1873,         9.  For  collectinc:  money  under  a  writ  of  fieri  facias  or 

oh.  180.813  .  -  °  '     '  t    A  *  .u 

capias  pro  nne,  a  commission  of  five  per  centum  on  the 
amount  collected  to  be  paid  by  the  defendant  as  other  costs 
are  paid. 

What  officers^  d;c.j  not  to  receive  fees  for  services  in  a  criminal 

case. 

Code  of  1873,  10.  No  justice,  constable,  sergeant,  captain  or  sergeant  of 
police  who  receives  a  salary  or  allowance  for  general  servi- 
ces out  of  the  treasury  of  his  county,  city  or  corporation, 
shall  receive  any  fees  for  services  in  a  criminal  case,  from  the 
state,  city  or  county,  but  all  fees  to  such  ofScers  shall  be  paid 
by  the  party  against  whom  judgment  is  rendered:  provided 
however,  that  the  judge  of  any  city  or  corporation  court, 
may  make  an  allowance  not  exceeding  two  hundred  dollars 
a  year  to  each  of  two  constables  or  sergeants  or  policemen 
of  such  city  or  corporation,  to  be  paid  them  in  lieu  of  all 
fees  for  serving  criminal  process  of  any  kind;  which  allow- 
ance shall  be  paid  out  of  the  treasury. 

Allowances  to  witnesses ;  how  paid. 
Code  of  1873,         11.  A  witncss  shall  be  entitled  to  receive  for  each  day's 

ch.  172,  §S  41-2,  ,  /,  -  1        ,  111  ^  ;  . 

p.  1114  attendance  fifty  cents,  and  where  compelled  to  go  out  of  his 

county  to  place  of  trial,  four  cents  for  each  mile  going  \nd 
returning,  and  all  necessary  ferriage  and  tolls;  where  the 
witness  does  not  travel  out  of  his  county,  he  shall  receive 
all  necessary  tolls  and  ferriage,  and  four  centrs  for  each  mile 
of  travel  over  ten,  to  or  from  the  place  of  trial.  All  allow- 
ances to  witnesses  summoned  on  behalf  of  the  commoD* 
wealth,  shall  be  paid  by  the  treasurer  of  the  county  or  cor- 
poration in  which  the  trial  is  had,  and  the  amount  so  paid  by 
such  treasurer  shall  be  refunded  him  out  of  the  state  treaAury 
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on  a  certificate  of  the  court  of  the  county,  city,  or  town  in 
^hich  the  trial  was  had. 

Allowance  to  officer  for  whipping, 

12.  Any  officer  who  inflicts  stripes  under  a  judgment  of  a 
justice  or  court,  shall  receive  fifty  cents  therefor  out  of  the 
state  treasury. 


CHAPTER    XXVI. 


TO  PREVENT   OBSTRUCTIONS  TO   HIGHWAYS,   AND   HINDRANCE  TO 

TRAVELERS. 


Sec. 

1.  Penalty  for 'killing  trees  near  high- 

ways, or  obstracting  roads,  bridges, 
Ac. 

2.  Provision  for  passing  on  roads,  Ac. 


See. 

3. 

4. 

5. 


Fast  driving  over  a  bridge. 
For  horse  racing  on  highways. 
Construction  of  the  words   "road," 
»' bridge,"  and  "landing.*' 


Penalty  for  killing  trees  near  highways,  or  obstructing  roads, 

bridges^  dhc. 

1.  Any  person  who  shall  kill  a  tree,  or  so  cut  or  injure  it  2R.  c.,$ii,  p. 
as  to  render  it  liable  to  fall,  and  leave  it  standing  within  the  id.,  $  lo.  p.  239 

1831-2  §  7  D  91 

distance  of  fifty  feet  from  the  road,  or  shall  knowingly  and  i834-^,*  §$  2u,' 23, 
willfully,  without  lawful  authority,  break  down,  destroy,  or  code  of  1849, 
injure  any  bridge,  bench  or  log  placed  across  a  stream  for  code  of  iseo, 
the  accommodation,  or  any  sign-board,  mile-stone  or  post  for  code  of  1873, 
the  direction  of  travelers,  or  obstruct  any  road,  or  any  ditch  ^  '    ' 
made  for  the  purpose  of  draining  any  such  road,  shall  be 
deemed  guilty  of  a  misdemeanor,  to  be  punished  by  fine  not 
exceeding  one  hundred  dollars. 

Provision  for  passing  on  roads,  d^c. 

2.  Any  driver  of  a  vehicle  meeting  any  other  vehicle  on  2R.  c,  §§26,27, 

pp.  121-2 

a  road  or  bridge,  shall  seasonably  drive  to  the  right  hand,  su'pra,  { 1 
so  that  each  may  pass  the  other  without  interference;  and 
when  a  vehicle  is  overtaken  by  any  other  vehicle,  the  driver 
of  the  former  shall  bear  to  the  right,  and  the  driver  of  the 
latter  shall  bear  to  the  left,  until  the  latter  shall  have  passed. 
Any  driver  failing  so  to  do,  shall  forfeit  two  dollars. 

19 
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Fast  driving  over  a  bridge, 
isM-^,  ch.  77,  §      3.  Any  person  who  shall  drive  or  ride  over  a  bridee  faster 

26,  p  68  "^    *^ 

Supra,  §  1         than  a  walk,  shall  forfeit  five  dollars. 

For  horse  racing  on  highways, 

2  R.  c,  §  13,  p.       4.  If  any  horse  race  be  run  on  any  road,  bridge  or  landing, 
Id.,  1 16,  p.  239    the  rider  of  any  horse  in  such  race,  the  owner,  if  he  assent 
Supra, 's^i         thereto,  and  every  person  who  shall  bet  on  the  race,  shall 
pay  a  fine  not  exceeding  one  hundred  dollars. 

Construction  of  words  "road,'*  "bridge,'*  and  "landing.** 

Supra, (1  5.  In  this  chapter,  the  construction  of  the  word  "road" 

shall  be,  that  it  embraces  any  turnpike,  state  road*,  or  county 
road;  of  the  word  "bridge,"  that  it  embraces  any  bridge  of 
the  state,  or  a  county,  or  any  toll-bridge;  and  of  the  word 
"landing,"  that  it  embraces  a  county  landing. 


CHAPTER  XXVII. 


OP  THE   REPEAL   OP  ACTS   INCONSISTENT  WITH   THIS   ACT. 


Sec. 

1.    Commencement  of  act;  repeal  of  in- 
coneisteni  acts. 


See. 

2.    Effect  of  repeal. 


Code  of  1849, 
ch.  216,  $  1 
Code  of  1860, 
ch.  216,  §  1 
Code  of  1873, 
ch.  209,  $  1 


Code  of  1873, 
ch.  209,  §  2 
Supra,  §  1 


Commencement  of  act;  repeal  of  inconsistent  acts. 

1.  All  the  provisions  of  the  preceding  chapters  shall  be  io 
force  from  and  after  the  first  day  of  July  next,  and  all  acts  and 
parts  of  acts  inconsistent  with  the  provisions  of  this  act, 
are  hereby  repealed,  with  such  limitations  and  exceptions  as 
are  herein  exprepsed.* 

Effect  of  repeal. 

2.  Such  repeal  shall  not  effect  any  offence  or  act  committed 
or  done,  or  any  penalty  or  forfeiture  incurred,  or  any  right 
established,  accrued  or  accruing,  before  the  said  first  day  of 
Jul}'  next,  or  any  prosecution,  suit,  or  proceeding  pending 

*  -^  Lt)i($h,  lj«J,  Wjti;  10  Grait.,  l**. 
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on  that  day,  except  that  the  proceedings  thereafter  had, 
shall  conform,  so  far  as  practicable,  to  the  provisions  of  this 
act;  and  when  any  penalty,  forfeiture,  or  punishment  is 
mitigated  by  those  provisions,  such  provisions  may,  with  the 
consent  of  the  party  affected,  be  applied  to  any  judgment  to 
be  pronounced  after  the  said  day. 


Office  of  Glebk  of  House  of  Delegates 

And  Keeper  of  the  Rolls  of  Yiroinia, 

Richmond,  May  17,  1878. 

I  hereby  certify  that  the  foregoing  is  a  correct  copy  of  the  text  of 
chapter  311  of  Acts  of  Assembly,  1877-8,  being  the  revised  Criminal 
Statutes,  as  published  in  the  said  Acts. 

J.  BELL  BIGGER, 

Clerk  of  House  of  Delegates  and  Keeper  of  the  "Rolls  of  Virginia. 
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ABATEMENT. 
Indictment  not  to  be  abated  by  rea- 
son of  misnomer,  82 

ABDUCTION. 

Penalty  for,  of  a  female  against  her 
will,  8 

Penalty  for,  of  a  female  under  six- 
teen, 8 

See  Seduction,  Ac,  7 


6 
5 

5 
5 
6 

49 


ABORTION. 

Administering  drugs  to  produce. 

Where  death  or  miscarriage  occurs, 

Not  punishable  when  produced  in 
good  faith, 

Procurement  of, 

Encourging, 

When  prosecution  for,  must  com- 
mence, 

ACCESSORIES. 

Seconds  in,  and  present  at  a  duel 
fought  by  a  resident,  on  previous 
agreement,  out  of  the  state,  when 
mortal  wound  is  inflicted. 

How  punished. 

Who  not  deemed,  after  the  fact, 

Before  or  after  the  fact,  where  prose- 
cuted and  punished. 

May  be  indicted  with  or  without  prin- 
cipal, 

May  be  indicted  whether  principal  be 
convicted,  or  be  amenable  to  justice 
or  not, 

ACCOUNTS. 

Fraudulent  entry  in,  by  officers  and 
clerks  in  banks  and  joint  stock 
companies, 

ACCUSED. 

Competent  to  testify  in  own  behalf  on 
prosecution  for  embezzlement. 

How  he  may  be  convicted, 

On  what  evidence  in  certain  cases,  61,  62 

Punishment  for  second  conviction,  52,  58 

When,  of  two  or  more  offences,  68 

When  statement  of,  not  to  be  given  in 
evidence  against  him. 

How  term  of  punishment  fixed. 

How  discharged  from  jail. 


9 
48 
48 

49 

49 


49 


17 


17 
51 


62 
62 
56 


71 
72 


78 
78 

79 


79 


When  coroner  may  issue  warrant  of 

arrest  of,  65 

When  he  may  be  pursued  into  another 

county,  69 

When  arrested  to  be  brought  before 
justice  of  the  county  where  warrant 
of  arrest  was. issued,  69 

Where  warrant  issued  in  county  other 

than  where  charge  is  to  be  tried,   69-70 
When  he  may  be  bailed,  70-71 

For  want  of  bail  to  be  committed,         70 
Failing  to  appear  in  discharge  of  re- 
cognizance, 
When  sufficient  cause  for  charging 
offence,  to  be  committed  or  bailed. 
If  in  custody,  recognized  or  summon- 
ed to  answer  presentment,  &c.,  no 
other  process  necessary, 
Court  may  compel  appearance, 
When  judgment  for  costs  in  his  favor 

against  prosecutor. 
Without  consent  of,  no  part  of  record, 
&c.,  to  be  given  in  evidence  on  trial 
for  perjury. 
To  be  discharged  from  imprisonment 
if  presentment,  &c.,  be  not  found 
berore  end  of  second  term  of  court 
to  which  he  is  held  to  answer,  82 

Exceptions,  82 

In  felonies  "  second  term  "  construed,     82 
Proceedings  against,  on  proof  of  in- 
sanity when  offence  committed,  and 
continuing  insane,  82-3 

When  arrested  on  process  after  in- 
dictment for  felony,  83 
When    indicted   for  felony,   process 

against,  88 

To  whom  directed,  88 

Proceedings- against,  83 

When  indicted  for  misdemeanor,  pro- 
cess how  and  by  whom  awarded,        88 
To  whom  directed,  83 

How  returnable,  88-4 

When  let  to  bail  entitled  to  certificate 

of  the  fact,  83-4 

Arrested  under  capias  from  a  court 
for  offence  not  bailable,  to  be  deli- 
vered to  court  if  sitting,  or  to  jailor, 
who  shall  receive  and  imprison  him,     84 
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So  also  where  bail  is  not  given,  84 

On  arraignment  in  county  court  for 
felony,  punishable  with  death,  may 
demand  to  be  tried  in  circuit  court,     87 

Not  so  as  to  corporation  courts,  87-8 

To  be  remanded  for  trial  in  circuit 
court,  88 

Witnesses  to  be  recognized,  88 

Clerk  of  county  court  to  certify  and 
transmit  to  cleric  of  circuit  court 
record  of  proceedings,  copies  of  in- 
dictments, recognizances,  &c.,  88 

Clerk  of  circuit  court  to  i^sue  venire 
facias,  88 

To  be  tried  at  term  indictment  is 
found,  &C.J  unless  good  cause  be 
shown  for  continuance,  88 

Must  be  personally  present  during  trial 
for  felony,  88 

On  refusal  to  plead,  court  to  have  plea 
of  not  guiltv  entered,  88 

Where  several  jointly  chArged  with, 
and  held  to  trial  for  felony,  one 
venire  facias  to  issue  for  trial  of  all,     91 

When  elect  to  be  tried  separately,  92 

Proceedings  before  trial  where  insan- 
ity is  alleged,  92 

Proceedings  after  conviction  and  be- 
fore sentence,  92 

Proceedings  on  notice  of  recovery,        93 

Proceedings  after  return  from  asy- 
lum, 98 

When  acquitted  by  reason  of  insanity,     93 

On  change  of  venue  may  be  admitted 
to  bail  and  recognized  to  appear,     98-4 

If  committed,  proceedings,  94 

Hay  be  found  guilty  of  part  and  ac- 
quitted of  part  of  offence  charged, 
and  sentenced  accordingly,  94 

If  verdict  be  set  aside  and  new  trial 
awarded,  proceedings  to  be  as  if  no 
verdict  had  been  rendered,-  94 

On  trial  for  murder,  if  he  confess, 
court  shall  determine  degree  of  the 
crime,  and  give  sentence  according- 
ly,  96 

Pound  guilty  on  general  verdict  on 
an  indictment  of  several  counts, 
judgment  shall  be  pronounced  if 
one  be  good,  though  others  be  faul- 
ty, 96 

Court,  on  motion  of  accused,  may  in- 
struct jury  to  disregard  any  count 
that  is  faulty,  96 

When  two  or  more  tried  jointly,  jury 
may  agree  as  to  some  and  disagree 
as  to  others,  96 

Judgment  to  be  entered  according  to 
verdict,  96 

As  to  others  there  shall  be  another 
trial,  96 

To  be  forever  discharged  from  prose- 
cution for  felony  if  three  terms  in 
circuit,  and  four  terms  in  county 


court,  elapse  after  he  is  held  to  trial 
for  same,  96 

Exceptions,  96 

In  prosecution  for  a  misdemeanor, 
need  not  be  in  court  to  hear  judg- 
ment, 103 

If  sentence  requires  infamous  or  cor- 
poral punishment,  103 

Duty  of  court  to  secure  his  arrest,         103 

Proceedings  thereon,  103 

See  Arrest. 

See  Bail. 

ACQUITTAL. 

Effect  of,  when  upon  the  facts,  60 
Effect  of,  when  on  the  ground  of  va- 
riance, 50 
Effect  of,  on  ground  of  insanity,  93 
See  Autrefois  acquit,  1q 

ACTION 

On  a  recognizance  forfeited,  how  pen- 
alty remitted,  110 

When  not  defeated  for  defect  in  form 
of  recognizance,  110 

ADULTERATION 
Of  provisions  and  medicines  prohi- 
bited, .  39 
Penalty,  39 


ADULTERY. 

Penalty, 

See  Fornication. 


33 


ADVANCES 
On  crops,  fraudulent  failure  to  deli- 
ver, 17 

AFFIRMANCE 
Of  judgment  of  court  below  may  be 

in  whole  or  part,  99 

Of  judgment  of  court  below  when  ap- 
pellate court  equally  divided,  99 

AFFRAY 
In  presence  of  conservator,  offender 
to  give  recognizance,  57 

AIDERS  AND  ABETTORS 
In  abduction  of  a  female  under  six- 
teen, for  the  purpose  of  concubin- 
age, 8 
In  prize  fighting,                                       11 
In  escape  of  prisoners,                             25 
In  escape  of  a  prisoner  from  jail,          25 

ALEXANDRIA  COUNTY. 

Fighting  of  animals  in,  prohibited,       11 

ALLEGATIONS 
Unnecessary  to  be  proved,  may  be 
omitted  in  indictment  or  other  ac- 
cusation, 81 
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ALLEGIANCE 
n^o  usurped  government,  2 

See  Treason. 

ALLOWANCE 

To  officers  of  expenses  in  carrying 
prisoners  to  jail  or  the  penitentiary,  100 

By  whom  paid,  100 

Por  guard  to  a  jail,  when  ordered  by 
the  court,  103 

Or  summoned  by  jailor,  103 

Certified,  by  what  court,  103 

When  to  be  paid  by  county  or  town,  103-4 

When  by  state,  104 

To  witnesses,  for  attendance,  104 

To  witnesses,  for  mileage,  104 

To  witnesses,  for  attendance,  where 
they  travel  over  fifty  miles,  104 

To  witnesses  from  another  state,  court 
to  fix  compensation,  105 

To  witness,  when  to  be  paid  out  of  the 
treasury,  105 

To  sheriff  or  other  officer  going  be- 
vond  his  county  to  execute  process 
m  a  criminal  case,  &c.,  for  which 
no  other  compensation  is  allowed, 
to  be  fixed  by  court,  105 

To  sheriff  or  other  officer,  for  render- 
ing any  other  service  in  criminal 
case  for  which  no  other  compensa- 
tion is  provided,  court  to  certify  a 
reasonable  amount,  105 

To  clerk,  to  be  made  by  court  whereof 
he  is  clerk,  106 

To  sheriff,  by  court  in  which  prosecu- 
tion is,  or  to  which  a  justice  shall 
certify,  106 

Other  expenses  incident  to  a  proceed- 
ing in  criminal  case  not  provided 
for  by  last  mentioned  court,  106 

Voucher  to  accompany  certificate  of, 
to  auditor  of  puolic  accounts,  106 

If  claims  for,  be  not  presented  in  due 
time  disallowed,  107 

To  prisoner  discharged  from  peniten- 
tiary, 119 

To  witness  attending  to  testify  before 
board  of  directors  of  penitentiary,  122 

To  deputv  sergeants,  how  and  when 
allowed,  144 

For  inflicting  stripes  under  judgment 
of  court  or  justice,  145 

AMENDMENT 
Of  indictment  or  other  accusation,  in 
case  of  misnomer,  82 

ANALYSIS. 
Allowance  for,  to  discover  poison  in 
any  criminal  case,  104 

ANALYTICAL  CHEMIST. 
Court  may  appoint,  to  discover  poison 
in  any  criminal  case,  104 


Allowance  to, 

ANIMALS. 

Cruelty  to,  penalty. 


104 


35 


APPEAL. 

Right  of,  secured  in  prosecution  un- 
der the  law  prohibiting  sale  of  spir- 
ituous liquors,  &c.,  near  religious 
assemblies,  38 

Bail  for  appearance  required,  39 

Allowed  on  recognizance  required  by 

conservator  of  the  peace,  56 

Power  of  court  thereupon,  &c.,  56 

Right  of,  from  judgment  of  justices  of 

the  peace,  when  allowed,  141 

On,  bail  to  be  allowed,  141 

How  tried,  141 

APPELLATE  COURT. 

May  affirm  or  reverse  judgment  of 
court  to  which  writ  of  error  lies,  in 
whole  or  in  part,  99 

May  enter  the  judgment  which  the 
court  below  should  have  entered,. or 
remand  the  cause  and  order  a  new 
trial,  99 

Where  court  is  equally  divided,  judg- 
ment of  lower  court  to  stand  af- 
firmed, 99 


APPROVERS. 

Not  admitted, 


51 


ARMS. 

Persons  carrying,  without  reasonable 
cause,  may  be  required  to  give  re- 
cognizance, 57 

ARRAIGNMENT. 
When  accused  refuses  to  plead  or  con- 
fess,  court  to  enter   plea  of   not 
guilty.  88 

ARREST. 
Officer  willfully  delaying  execution  of 

process  of,  26 

Officer  willfully  refusing   execution 

of  same,  26 

Refusal  of  a  person  on  order  of  a  jus- 
tice to  apprehend  offender  in  breach 
of  the  peace,  26-7 

By  whom  process  of,  issued,  68 

When  issued,  69 

When  officer  may  pursue  accused  into 

any  county,  69 

Person  arrested,  69 

Before  whom  to  be  brought,  69-70 

Bail  in  case  of  felony,  when  allowed,  70 
Bail  in  other  cases,  when  allowed,  70 
Warrant  to  be  returned  to  clerk  of 

court  where  offence  is  to  be  tried,       70 
Bail-piece  to  be  delivered  to  bail ; 
form,  71 
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72 

72 

72 
72 


73 
73 


73 


•8-4 

74 

83 
83 


JoBtice  when  to  adjourn  casOi  and  how 
to  proceed  thereon,  71 

Proceedings  when  accused  fails  to  ap- 
pear, 71 

How  accused  is  committed,  71-2 

How  justice  to  proceed  in  examina- 
tion, 

Witnesses  may  be  separated  during 
examination, 

"When  testimony  to  be  reduced  to  wri- 
ting, 

When  justice  to  discharge  accused, 

When  sufficient  cau.'^e  to  charge  ac- 
cused, 72-3 

Recognizances  certified  to  clerk  of  the 
court. 

Justice  may  associate  other  justices 
with  him, 

Party  committed  for  misdemenor  in 
certain  cases  to  be  discharged. 

When  and  to  whom  order  discharg- 
ing recognizance  or  superceding 
commitment  to  be  returned, 

Where  ac<;u8ed  is  bailed  sufficient  se- 
curity to  be  taken, 

Process  of,  to  be  awarded  on  present- 
ment, &c.,  found  for  felony. 

Process  of,  in  case  of  misdemeanor. 

Officer  and  guard  during  time  em- 
ployed in  carrying  a  prisoner  to  the 
penitentiary  or  other  place,  privi- 
leged from  arrest,  except  for  lelony 
or  breach  of  the  peace,  101 

When  justice  to  issue  warrant  of,  for 
person  charged  with  felony  in  ano- 
ther state,  136-7 

Proceedings  under,  137 

See  Process. 

ARREST  OF  JUDGMENT, 
In  criminal  cases,  when  not  allowed,     82 

ARSON. 

Burning  dwelling-houso,  jail,  or  pri- 
son, in  the  night,  11 

Burning  dwelling-house,  jail,  or  pri- 
son, in  the  day,  12 

ASSAULT  AND  BATTERY. 

When  accused  may  be  discharged  on 
application  of  complainant,  73 

Accused  may  testify  in  his  own  be- 
half, 73 

Party  committed  by  justice  for,  when 
he  may  be  discharged,  78 

Order  of  discharge  to  be  returned  to 
clerk  of  court,  78-9 

'  ASSISTANTS. 

Duty  of,  to  be  prescribed  by  superin- 
tendent of  penitentiary,  123 

First,  to  act  in  place  of  superinten- 
dent in  his  absence,  123 


Duties  of  first  assistant  acting  aa  su- 
perintendent by  whom  performed,  123 
How  appointed,  124 

Oath  of  office,  124 

Authorized  to  carry  arms,  and  to  use 
the  same,  124 

ATTAINDER 
Of  felony,  not  to  work  corruption  of 
blood  or  forfeiture  of  estate,  4S 

ATTEMPT 
To  establish  usurped  government,  3 

Penhlty,  S 

To  produce  abortion ;  liability  for,  5 

Shooting,  &c.,  in,  to  commit  a  felony,     6 
To  commit  robbery,  by  violence  or 

threats,  7 

To  employ  as  true  any  forged  record, 

return,  attestation,  &c.,  20 

To  employ  as  true  forged  bank  notes,  20-1 
To  employ  as  true  forged  coin,  20-1 

To  employ  as  true  forged  note  of  bank 

having  no  existence,  20-1 

To  have  uttered  or  employed  forged 

bank  notes,  20-1 

To  have  uttered  or  employed  forged 

coin,  20-1 

To  have  uttered  or  employed  forged 
note  of  a  company  having  no  ex- 
istence, 20-1 
To  rescue   a  prisoner  from  custody, 

&c.,  25 

To  procure  summons  of  juror  to  act 

partially,  28 

To  commit  offences ;  how  punished,       49 
To  commit  a  felony ,  verdict  of  guilty 
may  be  rendered  for,  on  indictment 
for  the  felony,  95 

ATTESTATION. 
Attempt  to  employ  as  true  forged,  20 

Forging,  20 

ATTORNEYS  FOR  COMMON- 
WEALTH. 

Fees  of,  on  conviction  in  prosecution 
under  Chapter  IX,  of  Criminal  Pro- 
cedure, 46 

Entitled  to  no  fees,  payable  out  of  the 
treasury,  not  expret^sly  allowed,         107 

May  issue  summons  for  a  witness  in 
criminal  cases,  107 


AUDITOR. 

Acceptance  of  a  bribe  by. 
Offer  of  a  bribe  to. 


24 

24 


AUDITOR  OF  PUBLIC  ACCOUNTS. 

To  allow  expenses  of  prisoner  or  con- 
vict carried  to  jail  or  penitentiary,  100 

AUTREFOIS  ACQUIT. 
In  prosecution  for  violation  of  duel- 
ling law,  10 


INDEX. 


153 


[Effect  of,  when  former  acquittal  upon 
the  facts,  50 

iBfTect  of,  when  former  acquittal,  on 
ground  of  variance,  60 


BAIL. 

Kioters  may  be  bailed  to  appear,  &c.,    80 

On  appeal  in  prosecution  for  sale  of 
liquor,  &c.,  near  religious  assem- 
blies, 89 

"When  required  of  ordinary  keeper,       42 

In  cases  riot  punishable  with  death  or 
confinfment  in  the  penitentiary,         70 

In  cases  so  punishable,  where  only 
light  suspicion  of  guilt,  70 

In  cases  so  punishable,  where  good 
cause  to  believe  the  person  guilty, 
justice  not  to  bail,  70 

C(»urt  in  which  accused  is  to  be  tried, 
or  a  judge  of  a  circuit,  county  or 
corporation,  may  admit  such  to 
bail,  70 

Person  in  jail  under  order  of  com- 
mitment not  bailable  by  a  justice 
in  less  sum  than  was  required  in 
such  order,  70 

Person  charged  with  offence  not  pun- 
ishable with  death  or  confinement 
in  penitentiary,  and  to  be  carried  to 
another  county,  when  and  how  bail- 
able, 70 

Recognizance  for  appearance  to  be 
certified  on  warrant  of  arrest  to 
court  before  which  accused  is  to  ap- 


pear, 


70 


Recognizance  and  warrant  to  be  re- 
turned to  clerk  of  court  before 
which  accused  is  to  appear,  70 

Bail-piece  to  be  delivered  to  the  bail,     71 

Form  of  bail-piece,  71 

Person  arrested  under  capins  from  a 
court  failing  to  give,  to  be  delivered 
to  the  court  or  the  jailor  thereof,        84 

When  admitted  to,  by  oflScer  making 
arrest,  84 

Recognizance  to  appear  to  be  given,      84 

Recognizance  to  be  returned  to  court 
on  or  before  return  dav,  84 

Penalty'  for  failure  to  return,  84 

"When  default  mad<',  court  may  issue 
capias  or  proceed  to  trial,  80 

Court  may  udmit  to,  on  change  of 
venue,  and  recognize  him  and  the 
witnesses  to  appear,  &c.,  98-4 

"When  person  admitted  to,  judge  or 
justice  shall  require  recognizance 
to  be  given,  108 

"When  justice  may  admit  to,  person 
in  arrest  on  charge  of  felony  com- 
mitted in  another  state,  187 

See  Arrest. 

See  Recognizances. 

20 


BAIL-PIECE 
To  be  delivered  to  bail, 
Form  thereof. 


71 
71 


BANKS. 
Fraudulent  entries    by  officers  and 

clerks,  *  17 

Prohibited  from  issuing  notes  under 

five  dollars,  45 

Penalty,  how  recoverable,  46 

Private  action  given,  46 

See  Unchartered  Banks. 


BANKING-HOUSE. 

Burning  of, 


12 


BANK  NOTES,  «&c. 

Larceny  of,  16 

Embezzlement  of,  16 
Forging,  20-1 
Fraudulent  making  note,  when  such 

bank  does  not  exist,  20-1 
Possession  of  forged,  with  intent,  &c.,  21 
Issuing  and  circulating  without  au- 
thority of  law,  44 
Issuing  of,  unchartered  banks,  44 
Issuing  of,  under  five  dollars  prohi- 
bited, 44-5 
Penalty  for  circulating  same,  46 
Who  deemed  issuer,  46 
To  whom  fine  payable,  46 
Private  action  given,  46 
Penalties  cumulative,  46 
Act  applicable  to  scrip  as  well  as  notes,  46 
Act  remedial,  46 
Attorney's  fee  on  conviction,  46 
When  warrant  to  search  for  forged,  67 

BENCH  WARRANT. 

Court  to  issue,  for  arrest  of  person  in- 
dicted for  a  felony,  88 

May  bft  executed  anywhere  in  the 
stale  by  officer  to  whom  directed  or 
delivered,  84 

BENEFIT  OP  CLERGY. 

Abolished,  48 

BETTING 

At  faro  prohibited,  &c.,  41 
At  any  game  at  a  race-field  or  public 

place,  41 

Penalty  for,  41 

Exceptions,  41 

On  elections,  48 

BIGAMY. 

Punishment  for;  proviso,  82 

BILL  OP  EXCEPTIONS, 
When  taken,  &c.,  97 

BOARD  OF  DIRECTORS 
Of  penitentiary,  to  regulate  diet  of 
prisoners,  116 
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To  prescribe  rules  and  regulations  for 
labor  of  prisoners,  and  how  and 
when  visitors  allowed,  116 

May  make  allowance  to  prisoner  on 
his  discharge,  119 

Annual  report  of,  to  show  condition 
of  health  of  convicts,  120 

Annual  report  of,  120 

Their  general  duties,  120-1 

A  quorum  of,  what  shall  constitute,      121 

Regular  and  special  meetingii,  121 

Wnen  inspection  of  penitentiary  to 
be  made  by,  121 

Monthly  report  to  be  made  to  gov- 
ernor, 121 

What  it  shall  embrace,  121 

Shall  report  malfea'^ance  or  incompe- 
tency of  superintendent  or  other 
officers,  121 

To  have  general  supervision  over  pen- 
itentiary, 122 

Powers  in  investigating  matters  un- 
der order  of  governor,  122 

To  attend  taking  annual  inventories 
of  goods  and  stock  on  hand,  122 

To  make  annual  report;  and  what  it 
shall  show,  122 

With  superintendent,  to  fix  allowance 
for  overstint,  181 


BODILY  HURT, 


6 


Caused  by  any  means,  how  punished, 
fiy  drivers  of  public  conveyances, 

how  punished,  8 

On  indictment  for,  what  accused  may 

be  convicted  of,  95 

BOUNDARY  MONUMENTS. 

Injury  to,  19 

BREACH  OF  THE  PEACE. 

Punishment  for  failure  or  refusal  to 
aid  officer  in  preservation  of  peace, 
or  arrest  violator  of,  26 

Punishment  for  disobedience  of  jus- 
tice, declaring  himself  to  be  such,  26-7 

Duty  of  conservator  on  complaint  that 
a  crime  is  intended,  65 

Duty  of  conservator  when  to  issue 
warrant  of  arrest,  55 

Duty  of  conservator  on  hearing  the 
cause,  56 

Right  of  appeal  allowed  the  accused,     56 

Power  of  court  thereupon,  and  when 
accused  is  committed,  56 

How  discharged,  56 

Persons  going  armed ;  when  required 
to  recognize,  57 

Aflfray  in  presence  of  conservator,  67 

General  power  of  justice  to  recognize 
to  keep  the  peace,  59 


BREAKING  HOUSE, 
Or  entering  dwelling-house    in    the 
night-time,  with  intent  to  commit 
larceny,  14 

And  entering  any  house,  &c.,  with  in- 
tent to  commit  murder,  rape,  or 
robbery,  14 

And  entering  the  same  with  intent  to 
commit  larceny  or  other  felony,     14-1' 


2^ 


BRIBES. 

To  officers  for  vote,  &c., 

Acceptance  of,  by  public  officeirs,  t- 

To  officers  to  prevent  service  of  pro- 
cess, 24 

Acceptance  of,  by  officers  to  prevent 
service  of  process,  24 

To  commissioner  of  court,  &c.,  24 

BRIDGES. 

Injury  to,  \i 

Penalty  for  fast  driving  over,  14t 

Construction  of  the  word  "bridge,*'  W. 


BROTHER  AND  SISTER. 

Not  accessories  after  the  fact, 

BUGGERY. 

Penalty, 

See  Crime  against  Nature. 

BURGLARY. 

Punishment  for, 
See  Breaking. 
See  Entering. 

BURIAL  GROUNDS. 
Injuries  to,  a  misdemeanor, 
Penalty, 


45 


34 


14 


35 


BURNING. 

Dwelling-house,  vessel,  jail  or  prison, 

in  the  night,  11-12 

Same  in  the  day,  12 

What  deemed  a  dwelling-house,  12 

Of  anything,  whereby  any  meeting* 

house,  &c.,  shall  be  burnt,  12 

Piles  of  wood  or  lumber,  12 

Any  personal  property,  12 

A  meeting-house,   courthouse,    &c., 
not  occupied  by  persons  as  a  lodg- 
ing by  night,  12 
Stacks  of  wheat,  or  other  grain,  straw, 

&Q.J  12 

Any  house  not  previously  mentioned,    13 
A  bridge,  dam,  or  vessel,  13 

Woods,  fences,  grass,  &c.,  13 

Property,  with  intent  to  defraud  in- 
surer, 13-H 

BURYING  THE  DEAD. 
Dead  body  before  coroner  to  be  bu- 
ried, 65 
How  expenses  paid,  65 


INDEX. 
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BYSTANDERS 
Refusing  to  assist  officer  in  execution 

of  his  duty, 
When  jury  to  be  made  from,- 

CANALS. 
Injuring,  or  any  bridge  or  fixture, 

CAPIAS. 

For  arrest  of  person  indicted  for  fel- 
ony, by  whom  awarded, 

To  ^whom  directed. 

Requirements  of, 

Court  may  order,  where  accused  ad- 
mitted to  bail  and  fails  to  appear, 


26 
89 


18 


83 
83 
83 

86 


CAPIAS  TO  HEAK  JUDGMENT. 
Not  necessary  in  any  prosecution  for 

misdemeanor,  103 

Court  may  proceed  to  judgments  in 

absence'  or  accused ,  103 

"Where   punishment  infamous,    &c., 

duty  of  court,  103 

Nature  of  proceedings  thereon,  108 

CAPIAS  PRO  FINE. 
Penalty  for  not  returning,  141-2 

Duty  of  attorney  of  commonwealth 

in  regard  to,  141-2 

When,  may  issue,  142 

CAPITAL  PUNISHMENT. 
Persons  opposed  to,  incompetent  to 
serve  as  jurors  in  trial  for  offence  so 
punishable,  90 

CARNAL  KNOWLEDGE. 

Penalty  for  having,  of  a  female  over 
twelve,  8 

Penalty  for  having,  of  a  female  under 
twelve,  8 

CATTLE. 

Poisoning,  malicious,  18 

Poisoning,  with  intent  to  defraud,        18 


CEMETERIES. 

See  burial  grounds. 


26 


CERTIFICATES. 
Attempt  to  employ  as  true,  forged,        20 
Forgery  of,  of  a  public  officer,  20 

Of  allowances  to  officers,  &c.,  what 
entry  of,  shall  show,  106 

CHAIN  GANGS. 

Authorized  in  certain  cities  and  the 

several  counties,  60-1 

How  established,  61 

"Who  shall  compose,  61 

"When  persons  liable  to  work  in,  may 

be  hired  out,  61 

Rules  and  regulations  for    govern- 
ment of,  61 


Duty  of  judge  of  county  or  corpora- 

tioa  court,  61-2 

Duty  of  jailor,  62 

Who  exempted,  62 

Prisoners  may  be  compelled  to  work 

out  fine  and  costs,  62 

Statement  of  fine,  &c.,  to  be  deliv- 
ered to  person  in  charge  of,  62 

CHALLENGE. 

To  fight  a  duel  beyond  the  state,  9-10 
Accepting,  to  fight  beyond  the  state,  10 
Acceptance  of,  to  fight  a  duel  in  the 

state,  9 

Sending,  to  fight  a  duel  in  the  state,         9 

CHALLENGE   OF    JURORS. 
How  tried,  89 

Not  allowed  commonwealth   except 

for  cause,  89 

Peremptory  right  of,  by  accused,  90 

By  persons  jointly  indicted  for  felony 

electing  to  be  tried  jointly,  91 

CHARGES. 

Criminal,  not  specially  provided  for, 
to  be  certified  by  the  court  where 
prosecution  is,  106 

Vouchers  to  be  sent  with  certificate 
to  auditor  of  public  accounts,  106 

CHEATING. 
At  any  game,  penalty,  42-8 

CHEMIST. 
See  Analytical  Chemist,  104 

CHILD. 

Seizure  and  secretion  of,  from  per- 
sons having  lawful  charge,  16 
Not  an  accessory  after  the  fact,              48 

CIRCUIT  COURTS. 

On  demand  of  accused,  may  try  felo- 
nies punishable  with  death,  87-8 

Proceedings  in  such  ca^e,  88 

To  judgment  of,  in  criminal  cases, 
writ  of  error  liei  from  court  of  ap- 
peals, 98 

To  judgment  of,  to  contempt  of  court 
lies  from  court  of  appeals,  98 

Judge  of,  in  his  discretion,  in  vaca- 
tion may  grant  writ  of  error  in 
criminal  case  to  j udgment  of  county 
court  and  grant  new  trial,  98 

Proceedings  therein  on  writ  of  error,     98 

To  judgment  of,  for  contempt  of, 
writ  of  error  lies  from  court  of  ap- 
peals, 98-9 

To  make  allowance  for  guarding  pris- 
oners in  jail  under  charge  of,  or 
sentence  for  crime,  108 
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Of  Richmond,  jurisdiction  of,  in  pro- 
ceedings against  convicts  in  peni- 
tentiary, 188 

Gonvicts  once  before  sentenced  to 
confinement  in  penitentiary  to  be 
reported  to,  of  Richmond,  188 

Of  Richmond  to  caui^e  convict  to  be 
brought  before  it,  138 

What  sentence  it  shall  pronounce,       184 

Duty  of,  on  charge  of  felonious  offen- 
ces committed  by  convicts  in  the 
penitentiary,  184 

To  ii^s^ue  warrant  directing  superin- 
teudent  of  the  penitentiary  to  bring 
accused  and  witnesses  before  it,         185 

CIVIL  ACTION. 
When  a  remedy,   how   person   dis- 
charged from  jail  or  recognizance 
on  application  of  complainant,  78 

CIVIL  REMEDY 

Not  to  be  merged  or  stayed  by  com- 
mission of  felony,  48 

CLAIMS 

For  allowances  in  criminal  cases  not 
presented  in  due  time  disallowed,     107 


CLERGY,  BENEFIT  OF. 

Abolished, 


48 


CLERKS  OF  COURTS. 

Forgery  of  attestation,  20 

Issuing  marriage  license  contrary  to 

law,  33 

Penalty,  33 

To  keep  register,  &c.,  of  persons  con- 
victed of  felonies,  &c.,  53 
Fee  for  keeping  same,  54 
Clerk  in  whose  court  or  oflBce  a  recog- 
nizance is  filed,  to   deliver  to  the 
bail,  on  application,  a  bail-piece,        71 
Form  of  bail-piece,  71 
To    inform    attorney    for    common- 
wealth   of    nature   of   offence    for 
which  accused  stands  committed  or 
recognized,                                           72-8 
Order    discharging  a   recognizance, 

when  to  be  filed  with,  73-4 

Duty  of,  in  issuing  venire  facias  to 

summon  for  grand  jury,  75 

Duty  of,  to  apportion  grand  jurors 
ratably  among  the  magisterial  dis- 
tricts and  wards,  75 
Duty  of,  to  issue  venire  facias  to  sum- 
mon special  grand  jury,  75 
To  forward  process  issued  for  com- 
monwealth  to  other  counties    by 
mail,  postage  paid,                                 84 
How  reimburs^ed,                                        84 
Duty  of  clerk  of  county  court  where 
accused  demands  to  be  t^ied  in  cir- 
cuit court,  87 


Duty  of  clerk  of  circuit  court  in  such 
case,  •* 

To  issue  one  venire  facias  for  trial  of 
all  jointly  charged  and  held  to  trial 
f<»r  felony,  A 

Duty  of,  on  notice  from  directors  of 
lunatic  asylum  of  recovery  of  ac- 
cused, '^ 

On  change  of  venue,  to  certify  rec«  -ij- 
nizances,  and  send  copies  thereof 
and  records  of  the  case  to  court  of 
county  to  which  venue  is  chang-d.    S 

On  change  of  venue,  to  which  accused 
is  sent  to  issue  venire  facias,  S 

To  certify  sentence  of  death  to  the 
oflBcer  of  court,  ■-■* 

To  file  in  the  papers  of  the  case  cer- 
tificate of  execution  of  death  un»l»T 
sentence  of  court,  1" 

To  send  record  of  trial  and  convic- 
tion of  person  sentenced  to  confine- 
ment in  the  penitentiary  to  the  ^u- 
perintendeiit,  l»"v 

Allowance  to,  made  by  the  court  for 
which  he  is,  \(* 

Vouchers  to  be  sent  with  certificate 
to  auditor  of  public  accounts,  1" 

In  which  conviction  is  had  to  make 
up  expenses  of  prosecution  in  crim- 
inal cases,  and  is&ue  execution 
therefor,  1<»»^KT 

Clerk  of  circuit  court  of  Richmond, 
when  to  issue  process  for  grand 
jury  and  venire  in  prosecution  of 
ottences  committ4*d  by  convicts  in 
penitentiary,  l-rl-S 

To  enter  in  a  book  to  be  kept,  certifi- 
cates required  of  justices  of  their 


acts, 

CLERK  OF  PENITENTIARY 
To  file  and  preserve  records  of  convic- 
tions of  convicts  in  penitentiary. 
When  to  issue  summons  for  witnesses^. 
To  whom  to  direct  .'»ummon«, 
To  enter  attendance  of  witnesses, 
Duties  of, 

CLOTUING. 
When,  allowed  to  prisoners  in  jail. 
Where  to  be  obtained, 
How  account  for,  allowed. 
Allowance  for,  to  be  certified  by  court. 
When,  furnished  to  chain-gans;  to  be 
paid   for   out   of  county,   city,  «.»r 
town  treasury, 
Otherwise  out  of  state  treasury, 
Of  convicts  in  penitentiary,  cbarac- 
ter,  and  how  provided, 


U. 


COHABITATION 

Proof  of  marriage. 
Lewd, 

COIN. 
Forging, 


lit 

li 
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20-1 


INDEX. 


157 


leaking  base,  20-1 

Possession  of  forged  or  base,  with  in- 
tent, &c.,  21 
When  warrant  to  be  issued  to  search 
for  spurious  or  counterfeit,  67 

COLLEGES. 
Burning  of,  12 

Conservators  of  the  peace  for,  how 

appointed,  59 

Jurisdiction,  tenure,  powers,  60 

Policeman   for,  how   appointed,  his 


powers. 


60 


COMMENCEMENT. 
^When  this  procedure  to  be  in  force,     146 

COMMISSIONER  OP  COURT. 
Acceptance  of  a  bribe  by,  24 

Offering  a  bribe  to,  24 

COMMISSIONERS  IN  CHANCERY, 

Conservators  of  the  peace,  65 

Powers  and  duties,  55-7 

Seo  Conservators  of  the  Peace,  65-7 

COMMITMENT. 

How  accused  committed,  71 

How  justice  to  proceed  in  examina- 
tion, 72 

Witnesses  may  be  separated  during 
examination,  *  72 

When   testimony   to  be  reduced  to 


writing, 


72 


Party  committed  for  misdemeanor,  in 
certain  cases  to  be  discharged,  73 

When  accused  may  be  a  witness,  73 

To  whom  order  superseding,  to  be  re- 
turned, 78-4 

See  Arrest. 

COMMITTEE    OP    CONVICT'S  ES- 
TATE. 

When  and  how  appointed,  114 

To  give  bond,  114 

Duty  of,  114 

Liability  of,  114 
Duty  of,  in  regard  to  maintenance  of 

convict's  family,  116 

To  render  account  of  his  trust,  115 

When  to  re-deliver  estate  to  convict,  115 


COMMON  LAW 


Offences, 


48 


COMMONWEALTH. 
Attorney  for,  his  fees,  107 

In  no  case,  judgment  for  costs  allowed 
against,  107 

COMMUTATION  OP    PUNISH- 
MENT. 
When  he  commutes  capital  punish- 
ment, governor  to  direct  superin- 


tendent of  penitentiary  to  receive 
prisoner,  189 

To  carry  into  effect,  governor  may 
issue  warrant,  &.,  139 


Offences, 


COMPOUNDING 


CONCEALED  WEAPONS. 

Carrying, 
See  Weapons. 


27 


81 


CONCEALING  A  WILL 
Penalty  for,  17 


Offences, 


CONCEALING 


27 


CONCUBINAGE. 
Taking  a  female  child  for,  punished,      8 
Subsequent  marriage  a  plea  in  bar,         8 

CONPESSION  IN  COURT. 

In  case  of  murder,  court  to  deter- 
mine degree  and  sentence  accord- 
ingly, 96 
CONPINEMENT. 

Penitentiary  provided  for,  of  con- 
victs sentenced  by  courts  of  this 
state,  113 

By  courts  of  United  States,  113-14 

For,  in  penitentiary  of  United  States 
convicts,  what  compensation,      113-14 

Of  convicts  in  cells  at  night,  118 

CONSERVATORS  OP  THE  PEACE. 

Information  of  treason  to  be  given 

to,  8 
Duty  of,  where  he  suspects  persons  to 

be  engaged  in  a  duel,  10 
Disobedience  of,                                    26-7 

Who  are,  55 

Power  to  bind  to  good  behavior,  65 
Duty  of,  on  complaint  that  crime  is 

intended,  55 

When  to  issue  warrant  of  arrest,  66 

Duty  of,  on  hearing  the  case,  66 

Right  of  appeal  allowed  accused,  66 
Power  of  court  thereupon,  and  when 

accused  is  committed,  66 
Affray  in  presence  of,  67 
At  watering  places  and  colleges,  69 
How  appointed,  69-60 
Jurisdiction  of,  qq 
Power  of,  to  prescribe  police  regula- 
tions, 60 
Effect  of  violation  of  same,  60 
Term  of  office,  60 
Oath  of  office,  60 
See  Justice  of  the  Peace. 


CONSPIRACY 

To  incite  rebellion  of  colored  against 
white  population  and  econ verso. 


8 
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Punishment,  3 

By  convicts  in  penitentiary  to  com- 
mit specified  oflfencea,  131 

CONSTABLE. 
Duty  of,  in  protecting  religious  as- 

semblieg,  38 

Fees  of,  at  coroner's  request,  G6 

To  execute  search  warrant,  67 

Duty  of,  in  its  execution,  67-8 

Disqualified  as  grand  juror,  75 

To  execute  warrant  commanding  ar- 
rest of  prisoner  charged  with  fel- 
ony, •       83 
Fees  of,  in  criminal  cases,  143 
When,  not  allowed  fees  in  criminal 
cases,                                                    144 

CONTEMPTS  OF  COURT. 

When  attachment  may  issue,  28-9 

When  summarily  punished,  28-9 

Limitation  of  puwer  to  punish,  29 

Offender  to  be  in  court,  or  been  ser- 
yed  with  a  rule  nisi,  when  fine  im- 
posed, 29 
Bill  of  exception  to  opinion  of  court,  97 
No  fine  for,  can  be  imposed  unless 
person  be  in  court  or  has  been  ser- 
ved with  a  rule,                                  111 

CONTINUANCE. 

Failure  to  enter  of  record  not  to 
work  discontinuance  of  prosecu- 
tion, 86 

Accused  to  be  tried  at  term  indict- 
ment found,  &C.J  unless  good  cause 
be  shown  for,  88 

CONVICTION. 
How  accused  may  be  convicted,  61 
On  what  evidence  in  certain  cases,  51-2 
Punishment  for  second  conviction,  52-3 
Punishment  of  two  previous  convic- 
tions, 52 
When  of  two  or  more  offences,  63 
How  prisoner  identified,  53 

CONVICTS. 

Importation  of,  prohibited,  penalty,    47 

In  penitentiary,  to  be  buried  at  ex- 
pense of  state,  66 

Sentenced  by  courts  of  state  to  be 
confined  in  penitentiary,  112 

Sentenced  by  courts  of  United  States 
to  be  confined  in  penitentiary,  112 

What  compensation  to  be  paid  by 
United  States,  112-13 

Record  of  conviction  and  register  of 
description  to  be  preserved  by  clerk 
of  penitentiary,  114 

Estate  of,  to  be  placed  in  hands  of  a 
committee,  114 

Estate  of,  when  to  be  returned  to 
him,  116 


1 « * 

J.; 


Family  of,  how  maintained, 
Estate  of,  when  committed  to  sheriff,  U: 
Estate  of,  when  it  may  be  sold,  '.V-* 

Treatment  of,  r.'. 

To  subscribe  to  rules,  W^ 

Males  and  females  to  be  kept  separate,  W 
How  clothed,  \V. 

To  be  kept  at  hard  labor,  11*; 

Social  intercourse  prohibited,  Ui 

How  fed,  llr 

When  may  be  hired  out,  Ih 

Terra  of,  i:s 

Not  to  be  hired  within  the  limits  of 

Richmond  or  any  other  town    in 

the  state,  11« 

No  unjust  discrimination  to  be  made 

against,  by  reason  of  race  or  color,  11> 
Hires  of,  paid  into  the  treasury,  H> 

Hires  of,  how  paid  out,  11^ 

To  be  locked  up  at  night  in  separate 

cells  if  practicable,  11^ 

Punishment    of,    for     misbehavior, 

modes  of,  118-19 

Record  of  conduct  of,  to  be  kept,         111' 
Allowance  to,  on  discharge,  lU 

To  have  surgical  and  medical  attend- 


ance 


12: 

When  employed  outside  of  peniten- 
tiary to  oe  ffuarded,  127 
May  be  tasked,                                        130 
Allowed  overstint,  how   and    when 

paid,  l:JiVl 

Crimes  by,  how  punished,  131-.: 

Not  to  be  discharged  pending  prose- 
cution for  crimes,  13i 
When  to  be  tried  as  if  offence  had 

been  committed  after  discharge,       lo2 
In  what  court  proceeded  against,         1:^^ 
When  once  before  sentenced  to  con- 
finement in  penitentiary  to  be  re- 
ported to  circuit  court  of   Kich- 
mond  city,  13-' 

How  the  fact  tried,  Voi 

How  issue  made  up,  104 

How  sentenced,  134 

Offences  committed  in  penitentiary 

by,  how  charged  and  tried,  *    1S4 

Process  for  ^rand  jury  and  venire,  134-«i 
Accused  and  witnesses  to  be  brought 

into  court,  13'* 

Who  competent  witnesses  against,       loo 
Proceedings  in  other  respects,  13-3 


COPIES 

Of  parts  of  records  or  proceedings  at 
law  or  equit\',  not  to  be  given  in  evi- 
dence ou  trial  for  perjury  without 
consent  of  the  accused. 

Of  recognizances,  when  may  be  used. 


I'* 


88-04 
Of  recoajnizance,  when  may  be  used 

in  evidence,  109-10 

Of  certain  sections  of  Criminal  Code 

to  be  posted  in  cells  of  convicts,       llf 
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CORONER. 
"What  coroner  to  act ;  hie  warrant,  63 
Summons  to  witnesses,  63 
How  warrant  and  summons  executed,  63-4 
Jury  formed,  and  their  oath,  64 
How  witnesses  compelled  to  attend,  64 
Inquisition,                                             64-5 
Evidence,  &c. ,  returned  to  court ;  wit- 
nesses recognized,  65 
Coroner  to  issue  same  process  as  jus- 
tice, 65 
When  deceased  a  stranger,  body  to 

bo  buried ;  how  costs  to  be  paid,  65 
Coroner  may  require  physician  to  at- 
tend; his  compensation,  66 
Penalty  on  coroner  for  failure  of  duty,  66 
Inquest  may  be  taken  on  Sunday,  66 
Coroner's  and  constable's  fees,  66 
When  none,  or  he  fails  to  act,  any 
justice  to  perform  his  duty,  66 

CORPORATION  COURTS. 
Exclusive  jurisdiction  in  trials  of  all 
offences  committed  in  their  juris- 
diction, 87-8 

CORPORATIONS. 

Proceedings  against,  on  indictment, 
&c.,  on  failing  to  appear  and  plead,  86-7 

When  order  of  publication  required, 
how  expense  thereof  paid,  86-7 

Expense  to  be  taxed  in  costs,  87 

Expense  to  be  collected  of  defendant 
and  paid  into  the  treasury,  87 

CORRUPTION  OF  BLOOD. 

See  Suicide,  or  Attainder  of  Felony,     48 


COSTS. 

Attorney's  fees  taxed, 
When  to  be  worked  out. 
Rate  per  day  fixed, 
Credit  to  be  allowed, 


46 
62 
62 
62 


When  judgment  entered  for,  against 

the  accused,  74 

When  judgment  for,  against  prosecu- 
tor in  favor  of  accused,  79 
Sentence  of  confinement,  and  until 
fine  and  costs  are  paid,  how  execu- 
ted,                                                      101 
When  person  may  be  hired  out  to 

pay,  102 

How  person  in  confinement  for,  may 

be  discharged,  102 

Release  from  confinement  on  con- 
viction fur  a  misdemeanor  no  bar 
to  the  issue  of  a  fieri  facias,  102 

Taxation  and  allowance  of,  103 

Allowance  for  guard  of  a  jail,  103 

How  made  and  paid,  103-4 

Allowance  for  pnysician  or  analytical 

chemist,  and  clothing  for  prisoner,  104 
Allowances  to  witnesses,  104-5 

When  prosecutor  to  pay  witnesses,       105 


When  treasury  to  pay,  106 

Compensation  to  sherifi*   in   certain 

cases,  105 

Bv  whom  and  how  certificate  of  al- 

lowance  to  be  made,  106 

What  entry  of  certificate  shall  show,  106 
Whole  cost  of  prosecution  certified,  106 
Execution  to  issue  therefor,  106-7 

Claims  not  presented   in   due  time, 

disallowed,  107 

Fees  of  attorney  for  commonwealth, 
when  not  paid  out  of  treasury ;  no 
judgment  for  costs  against  the  com- 
monwealth, 107 
Complainant  liable    for,    of   appre- 
hension and  delivery  of  a  person 
arrested  for  a  crime  committed  in 
another  state,  188 
When  judgment  for,  rendered  against 
the  prosecutor  in  prosecutions  be- 
fore a  justice,                                       141 
How  recovered,                                      141 
To  whom  certified,                                 141 
Certificate  of,  to  be  entered  in  a  book 
by  clerk  of  court,                              141 


COUNSEL. 
Allowed  accused, 


72 


COUNTS. 

When  one  good  and  others  faulty, 
judgment  against  accused  on  gene- 
ral verdict  of  guilty,  96 

Court  may  instruct  jury  to  disregard 
faulty,  96 

COUNTY  COURTS. 

Exclusive  jurisdiction  of  trials  for 
felony  and  misdemeanors,  87 

Exception,  where  punishment  is  death 
ana  accused  on  arraignment  de- 
mands to  be  tried  in  thecircuitcourt,    87 

To  judgment  of,  in  criminal  cases, 
writ  ot  error  lies  from  circuit  court,     98 

To  judgment  .of,  for  contempt  of 
court,  writ  lies  from  same,  98-9 

See  Courts. 

COUNTY  POLICE,  SPECIAL. 
How  and  when  appointed,  57-8 
Number  and  term  of  service,  58 
How  removed,  58 
How  vacancy  created,  58 
Jurisdiction  of,  58 
Power  to  arref  t  and  for  what  offences,  58 
Power  to  search  for  stolen  goods,  58 
Disposition  of  goods  when  found,  58 
Justice  may  bind,  to  keep  the  peace,  59 
Compensation  of,  and  expenses  incur- 
red, how  defrayed,  59 
Authority  to  call  for  aid,  59 


COURT. 
Power  of,  to  direct  vacancies  in  grand 
jury  to  be  filled, 


76 
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May  compel  appearance  of  accused,      78 
When  judgment   for    costa    against 

j)ro8ecutor  in  favor  of  accused,  79 

When,  may  amend  indictment  before 

or  in  course  of  trial,  82 

Duty  of,  court  when  it  appears  person 
in  jail  on  charge  of  criminal  offence 
was  in.«ane  at  the  time,  and  so  con- 
tinuing, 82-3 
May  issue  several  writs  of  summons 
or  capias  against  same  person  for 
same  offence,  directed  to  officers  in 
different  counties,  83 
To  certify  postage  paid  on   process 

forwarded  to  other  counties,  84 

When,  may  render  judgment  on  pre- 
sentment, without  a  jury,  85 
In  prosecutions  for  certain  offences 
against  public  policy,  &c.,  to  ren- 
der judgment  as  if  accused  had  con- 
fessed, 85 
No  exceptions  allowed  for  defects  in 

presentment,  &c.,  85 

Duty  of,  in  such  case,  85 

May,  in  case  of  admission  to  bail  and 
failure  to  appear,  award  a  capias  or 
proceed  to  trial.  86 

Jurisdiction  of  county,  exclusive,  of 
felonies    and    misdemeanors   com- 
mitted in  county,  87 
Jurisdiction  of  corporation ,  exclusive, 

in  like  manner,  87-8 

Jurisdiction  of  circuit,  when  in  cases 

punishable  with  death,  87 

To  enter  plea  of  not  guilty,  accused 

standing  mute,  88 

When,  may  order  new  venire  facias 
to  issue,  or  jury  to  be  made  up  from 
bystanders,  89 

When,  may  supply  place  of  juror  af- 
ter being  sworn,  91 
When,  may  discharge  the  jury,  91 
Duty  of,  on  trial  for  criminal  offence 

wnere  insanity  is  alleged,  92 

Duty  of,  after  conviction  and  before 

sentence,  92 

Duty  of,  after  return  of  accused  from 

asylum,  93 

Duty  of,  when  accused  acquitted  by 

reason  of  insanity,  93 

Power  of,  to  change  venue  for  the  trial 

of  a  criminal  cause,  98 

Proceedings  thereon,  93-4 

To  which  venue  is  changed  to  proceed 
as  if  the  prosecution  had  originated 
therein,  94 

If  prisoner  confess,  on  trial  for  mur- 
der, to  ascertain  degree  and  sentence 
accordingly,  95 

Shall  enter  judgment  against  accused 
on  a  general  verdict  of  guilty,  if 
one  of  several  counts  be  good  and 
the  others  faulty,  96 


May  Instruct  jury  to  disregard  fiuilty 

counts,  ^ 

To  suspend  execution  of  judgment  m 
criminal  cases,  punishable  with 
death  or  confinement  in  peniten- 
tiary, f: 
To  suspend  execution  iu  other  crim- 
inal cases  or  for  contempt,  to  which 
writ  of  error  lies,  97-^ 
Writs  of  error   to  judgment   of,  in 

criminal  cases,  9S 

Writs  of  error  to  judgment  of,   for 

contempt  of,  1*8 

Power  of,  to  release  person  from  con- 
finement in  jail  on  conviction  of 
misdemeanor,  until  fine  and  costs 
are  paid,  102 

Release  no  bar  to  issue  of  fieri  facias,  10:^ 
May  proceed  to  judgment  in  prosecu* 
tions  for  misdemeanors  without  is- 
suing capias  to  hear  judgment,  lOZ 
Accused  netHl  not  be  in  court,  103 
Duty  of,  when  sentence  requires  in- 
famous or  corporal  punishment,         10^3 
What  proceedings  to  be  had,                   103 
To  appoint  physician  to  attend  pris- 
oners in  jail,                                             101 
To  fix  compensation,                                 104 
To  appoint  analytical  chemist  to  dii>- 

cover  poison  in  any  criminal  case,  104 
To  fix  his  allowance,  104 

To  provide  suitable  clothing  for  needy 

prisoners,  104 

To  limit  cost,  im 

Clothing  to  be  obtained  from  peniten- 
tiary store-keeper,  when  practica- 
ble, at  prime  cost,  104 
To  certify  allowance,                                 104 
To  fix  allowance  of  witness  who  comes 
from  another  state  to  attend  court 
in  this  state,  for  attendance   and 
travel,                                                      105 
To  fix  compensation  to  sheriff  or  other 
officer  for  serving  process  in  crim- 
inal case  beyond  his  county,   and 
fur  other  service  not  otherwise  pro- 
vided for,                                                 105 
To  certify  expenses  of  proceedings  in 
criminal  cases  preliminary  to  con- 
viction, to  clerk  of  court  wherein 
conviction  is  had,                                  106 
To  certify  allowances  and  send  vouch- 
ers to  auditor  of  public  accounts,      106 
Admitting  person  to  bail  shall    re- 
quire recognizance  to  be  given,          108 
Cannot  impose  fine  for  disobedience 
to  its  process,  or  for  contempt,  un- 
less person  be  in  court,  or  has  been 
served  with  a  rule  to  show  cause.      111 
When  to  commit  convict's  estate  to 

care  of  another,  114 

See  Misnomer. 

See  Trials,  SIS 

See  Accused,  87-8 
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COURT  OP  APPEALS. 

Judge  of,  in  vacation  may  grant  writ 
of  error  to  judgment  of  circuit 
court  refusing  petition  for  writ  from 
county  court,  98 

If  allowed,  to  be  docketed  and  heard 
in,  98 

Writ  of  error  to  judgment  for  con- 
tempt of  circuit  court,  98-9 

COURTHOUSE. 
Burning  of,  12 

CREDITING  STUDENTS 


Prohibited,  penalty  for, 


46 


CRIME  AGAINST  NATURE. 
See  Buggery,  *  84 

CRIMES  AND  PUNISHMENTS. 

See  General  Provisions  as  to,  47 

GRIMES  BY  CONVICTS. 

Convict  in  penitenary,  or  in  custody 
of  its  officers,  guilty  of  specific  of- 
fences, 181 
Conspiracy  to  commit  offences,  131 
Punishment  for  said  offences,  132 
Convict  not  discharged  pending  pros- 
ecution, nor  sentenced  to  mrther 
imprisonment  in  addition  to  that 
prescribed  in  this  chapter,  182 
If  convicted  of  other  felony  than  un- 
der this  chapter,  to  be  sentenced  as 
if  he    were  discharged  when    he 
committed  it,  132 

CRIMINAL  CHARGES. 

Not  specially  provided  for,  to  be  cer- 
tified by  the  court  in  which  prose- 
cution is  had,  106 

Vouchers  to  be  transmitted  to  audi- 
tor of  public  accounts  with  certifi- 
cate of  allowance,  106 

See  Costs. 


CROPS. 
Fraudulent  failure  to  deliver,  where 
advances  have  been  made. 


17 


CRUELTY  TO  ANIMALS. 
Penalty,  86 

CURRENCY. 

Issuing,  paying  or  receiving  a  note 
or  security  to  create  a  circulating 
medium,  how  punished,  44 

Bringing  into  state,  or  passing  notes 
under  the  denomination  of  five  dol- 
lars, 44 

Law  applicable  to  scrip,  46 


See  Profanity, 


CURSING. 


86 


CUTTING. 
With  intent  to  kill,  6 

In  committing  or  attempt  to  commit 
felony,  6 

DANGEROUS  WEAPONS. 

At  place  of  worship,  37 

At  other  place  on  Sunday,  37 

Penalty,  37 

Duty  of  justice,  37 

DEAD  BODY. 

To  be  buried  by  coroner,  65 

By  whom  expenses  of,  paid,  '  65 

See  Sepulture,  85 

DEATH. 

How  and  where  homicide  prosecuted 
if  death  occurs  beyond  the  state,  5 

How,  Ac,  if  mortal  wound  inflicted 
without  and  death  occurs  within 
the  state,  50 

How,  &C.J  when  mortal  wound  is  in- 
flicted in  one  county  and  death  oc- 
curs in  another,  60 

No  punishment  except  by  statute,  47 

DEATH  PENALTY. 
For  treason,  2 

Murder  in  the  flrst  degree,  4 

For  robbery,  by  violence  or  threats,        7 
For  attempt  to  commit  robbery  by 

violence  or  threats,  7 

For  rape,  8 

For  carnal   knowledge  of  a  female 

over  twelve  years  of  age,  8 

For  carnal  knowledge  of  a  female 

child  under  twelve  years  of  age,  8 

For  burning  a  dwelling-house,  &c., 

in  the  night,  when  inhabited,         11-12 
For  burning  a  dwelling-house,  &c., 

in  the  day,  12 

For  burglary,  .   14 

By  whom  and  how  executed,  99 

DECEASED  PERSON. 

When  coroner  to  order  burial  of,  65 

When  expense  to  be  paid  by  state,         65 
When  expense  to  be  paid  out  of  de- 
ceased's estate,  65 
Exception,  when  a  convict  in  peni- 
tentiary,                                               65 
What  will  constitute  expenses,  &c.,       65 

DECEIT. 

Obtaining  money  or  other  thing  by 
false  pretences,  how  punished,        17-18 

Winning  money,  &c.,  by  cheating  or 
other  fraud,  42 


DEFAULT. 
In  recognizance;  process  on. 


109 


21 


DEMURRER. 
Party  may  be  convicted  of  felony  on,     51 
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Judgment  for  accused  on,  not  a  bar 
to  further  prosecution  for  same 
offence,  50 

DEPUTY  SERGEANTS, 
In  certain  cities,  when  and  how  al- 
lowed fees  for  services,  144 


DESTRUCTION 
Of  a  will,  bow  punished, 


17 


DIET 


board  of 


Of  persons  in  penitentiary  ; 

directors  to  superintend,  116 

Superintendent,  on  advice  of  surgeon, 

to  change,  117 

DISCHARGE  OF  ACCUSED 
By  a  justice,  72 

By  court  for  want  of  indictment,  82 

After  three  terms  in  circuit,  and  four 
terms  in  county  or  corporation 
courts  without  trial,  96 


DISCHARGE 
Of  surety  in  a  recognizance,  after  de- 
fault, how  effected, 


110 


DISCONTINUANCE. 

Failure  to  award  process  or  enter  con- 
tinuance on  the  record,  not  to  work,    86 

DISEASED  PROVISIONS. 
Penalty  for  selling,  89 

DISTURBANCE  OF  RELIGIOUS 
WORSHIP. 

Willful,  86-7 

When  not  willful,  86-7 


DOOR-KEEPERS, 

At  faro  banks,  &c., 


Penalty, 


DRUNKENNESS. 


41 


86 


DUEL 

Fought  by  resident  of,  by  previous 
agreement,  out  of  the  state,  where 
mortal  wound  inflicted,  9 

Where  prosecuted,  9 

Seconds  in,  fought  by  residents  of  the 
state,  by  previous  agreement,  where 
mortal  wound  is  inflicted  beyond 
the  state,  9 

Seconds  in,  deemed  accessories  before 

the  fact,  9 

Where  prosecuted,  9 

Fighting,  where  death  does  not  oc- 
cur, 9 
Challenging  to  fight,  though  duel  does 

not  eni^ue,  9 

Bearing  a  challenge  to  fight,  9 

Accepting  same,  9 


tt 


Advising  or  encouraging  a  duel  to  be 
fought  in  the  state. 

When  party  leaves  the  state  to  evade 
the  law  and  fights  a  duel, 

Delivering  a  challenge  to  fight  a  duel 
beyond  the  state,  V" 

Accepting  same,  '.*-!•. 

Advising  or  encouraging,  in  another 
state,  i< 

Present  at,  as  aid,  second,  or  surgeon, 
at  a  duel  fought  beyond  the  state,       1 

Former  acquittal,  1 

Former  connection,  i- 

Posting,  &c.,  for  not  fighting,  h' 

Posting,  &c. ,  for  not  accepting  a  chal- 
lenge to  fi^ht. 

Where  justice  or  judge  have  good 
cause  to  suspect  persons  being  en- 
gaged in,  1' 

See  Autrefois  Acquit. 


DWELLING-HOUSE. 

Definition  of,  1:: 

Burning  of,  in  the  night,  ll-li 

Burning  of,  in  the  day,  1'. 

Breaking  and  entering,  in  night  with 

intent  to  commit  larceny,  U 

Entering,  without  breaking,  in  the 

night,  14 

Breaking  and  entering,  in  day  time.  U 
Entering,  in  night,  without  breaking, 

with    intent  to    commit    murder, 

rape,  or  robbery,  14 

Breaking  and  entering,  in  day    or 

night,  with  like  intent,  14 

Breaking  and  entering,  with  intent 

to  commit  larceny  or  other  felony 

than  murder,  rape,  or  robbery,      '14-1-5 

ELECTIONS. 

Betting  on,  penalty,  4: 

Bribes  to  voters,  punishable,  4c 

Payment  of  capitation  tax  prohibi- 
ted, 4t 
Penalty  for  receiving  bribes  to  vote, 

&c.,  it 

Penalty  for  allowing  capitation  tax 
to  be  paid,  4^! 

EMBEZZLEMENT. 

Of  money,  bills,  &c.,  H 

Accused  competent  to  testify  in  own 
behalf  in  prosecution  for,  IT 

Of  bullion  bank  notes  in  prosecution 
for  any  number  of  distinct  acts, 
committed  within  six  months,  may 
be  charged  in  indictment,  *     iO 

Of  bullion  bank  notes,  unnecessary 
to  specify  any  particular  bullion. 
&c.,  SO 

On  charge  of,  of  bullion,  &c.,  the 
particular  species  need  not  be  pro- 
ved, 5>0 
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What  proof  of  ownership  neccessary 
to  sustain  allegation  in  indict- 
ment, 80-1 


EMPLOYING   AGENTS. 
To  lobby, 


24 


ENTERING  A  HOUSE. 

A  dwelling  house  in  the  night  with- 
out breaking,  14 

And  breaking,  in  day  time,  14 

Any  house,  &c.,  in  day  or  night 
with  intent  to  commit  murder, 
rape  or  robbery,  14 

Same  with  intent  to  commit  larceny 
or  other  felony,  14-15 

ESCAPE. 

Aiding,  of  a  prisoner  from  custody,      25 

OflScer  voluntarily  suffering,  of  pris- 
oner charged  with  felony,  25 

Of  prisoner  convicted  or  charged 
with  felony,  through  negligence  of 
jailor,  &c.y  25 

Or  a  convicted  prisoner  from  jail  by 
violence,  25-6 

Of  a  prisoner  from  jail  not  under 
sentence  on  conviction  of  a  crimi- 
nal offence,  26 

Of  any  person  lawfully  imprisoned,      26 

Refusing  to  aid  ojficer  in  case  of,  26 

EVIDENCE. 
In  case  of  treason,  2 

In  case  of  abduction  of  a  female  of 
under  sixteen  for  the  purpose  of 
concubinage,  8 

In  case  of  seduction,  8 

Possession  of  burglarous  tools  with 
intent,  &c.,  prima  facie  evidence 
of  intent,  14 

Of  value  of  articles  stolen,  16 

Party  prosecuted  for  embezzlement, 
&c.,  allowed  to  testify  in  their  own 
behalf,  17 

Incapacity  to  give,  23 

In  case  of  prosecution  for  marriage 

within  pronibited  degrees,  88 

In  case  of  prosecution  against  tavern- 
keeper  for  permitting  unlawful 
gaming  in  his  house,  42 

In  case   where  tavern-keeper  hires 
out  his  house  for  purpose  of  gam- 
ing, 42 
In   case  of  prosecution  for  issuing 
notes  under  denomination  of  five 
dollars,  44 
Informer  competent  to  give,  45 
Party  prosecuted  for  gaming  cannot 
testify  touching  any  previous  gam- 
ing by  witness  for  commonwealth 
in  such  prosecution,  51 
When  statement  of  accused  not  to  be 
given  against  him,  52 


At  coroner's  inquest,  to  be  reduced  to 
writing,  &c.,  64 

To  be  returned  to  court,  65 

On  examination  before  a  justice  may 
be  reduced  to  writing,  72 

On  which  presentment  may  be  made,     77 

Names  of  jurors  or  witnesses  giving 
information  to  be  written  at  foot  of 
the  presentment,  77 

On  prosecution  for  embezzlement  of 
bullion,  &c.,  proof  of  embezzle- 
ment of  any  bullion  sufficient  al- 
though the  particular  species  be  not 
proved,  80 

Of  larceny  of  national  bank  notes  or 
United  States  treasury  notes  suffi- 
cient to  sustain  charge  of  larceny 
of  United  States  currency,  80 

Of  obtaining  United  States  currency 
on  a  false  pretence  sustained   by 

Eroof   of    so    obtaining    national 
ank    or    United   States  treasury 
notes,  80 

Of  receiving  stolen  notes  United 
States  currency,  knowing  it  to  be 
stolen,  sustained  by  proof  of  so 
receiving  national  bank  and  Uni- 
ted States  treasury  notes,  80 

In  prosecution  for  offences  affecting 
real  estate  for  larceny,  embezzle- 
ment; &c.,  proof  of  what  owner- 
ship necessary  to  sustain  allega- 
tion in  indictment,  80-1 

When  copy  of  recognizance  may  be    • 
used  as,  109-10 

What,  required  to  authorize  governor 
to  deliver  up  a  fugative  from  jus- 
tice, 186 
EXAMINATION. 

Of  accused  by  justice  adjourned  not 
exceeding  ten  days  without  consent 
of  accused,  71 

Evidence  may  be  reduced  to  writing,     72 

Certified  to  clerk  of  court,  78 

EXECUTION  OP   PROCESS. 

Officers  and  others  refusing  to  exe- 
cute or  aid  in,  26 

EXECUTION. 
Of  sentence  of  death,  how  certified,    100 
To  issue  for  expense  of  prosecution 
in  criminal  cases,  .  107 

EXCEPTIONS. 
Bill  of,  in  a  criminal  case,  or  proceed- 
ing for  contempt,  how  allowed,  97 
Bill  of,  to  be  signed  by  the  judge,         97 
Bill  of,  to  be  part  of  the  record  of 
the  case,  97 

EXPENSE. 
Whole  cost  of  prosecution  to  be  cer- 
tified, 106 


164 


INDEX. 


Of  apprehension  and  delivery  of  a 
fugitive  from  justice,  by  whom 
paid,     •  186 

EXTORTION. 
By  threats  of  injury  to  person's  char- 
acter, &c.,  7 
By  kidnapping  a  child,  7 
Of  an  officer  in  performance  of  an 
official  duty,                                         27 


FALSE  ENTRY 
By  officers  and  clerks  of  banks, 
By  a  clerk  of  court,  &c., 


17 
27 


FALSE  PRETENSES. 

Obtaining  money  on,  with  intent  to 
defraud,  larceny,  17-18 

Obtaining  signature  to  a  writing,  with 
like  intent,  18 

Charge  for  obtaining  United  States 
currency  by,  sustained  by  proof  of 
so  obtaining  national  bank  or 
United  States  treasury  notes,  with- 
out proof  of  the  particular  species,    80 


FALSE  SWEARING. 
When  perjury, 

FARO  BANK. 

Keeping  or  exhibiting, 

Partner  in, 

Penalty, 

Table,  &c.,  how  seized. 

Money  forfeited,  how  disposed  of. 

Table  and  bank  to  be  burnt, 

Permitting,  to  be  exhibited. 

Penalty, 

Doorkeepers,  &c.,  how  punished. 

Betting  at,  prohibited, 

Penalty, 

FEE-BILLS. 

Fraudulent  issue  of, 


22 


40 
40 
40 

•  40 
40 
40 

40-1 
41 
41 
41 
41 


27 


FEES. 

Penalty  for  demanding,  &c.,  greater, 

than  allowed  by  law,  27 

Coroner's,  66 

Constable's,  for  services  at  inquest,        66 
None  allowed  attorney  for  common- 
wealth not  expressly  provided  for,    107 
In  criminal  cases,  to  be  paid  out  of 

the  state  treasury,  142 

Account  for,  to  be  verified  by  oath  of 
party  rendering    the    service,   by 
guard,  or  personal  representative,     142 
Of  justices,  143 

Of  constables,  143 

Of  sergeants,  143 

Of  guards  for  prisoners,  143 

Of  jailors,  143-4 

For  collecting  money  under  fieri  fa- 

144 


cias 


52 


What  officers  not  allowed  to  receive; 

proviso,  1  ^ 

For  whipping  under  a  judgment  of 

court  or  justice,  143 

FELONY 

Defined,  4* 

Commiithion  of,  not  to  merge  civil 
remedy,  4* 

Posseji»sion  of  burglarious  tools,  with 
intent  to  commit,  14 

Entering,  with  or  without  breaking, 
a  house  with  intent  to  commit,      14-1  :> 

Punishment  of,  in  case  of  second  con- 
victi<»n, 

Punishment  of,  in  case  of  two  pre- 
vious convictions,  vj 

Identification  of  persons  convicted  of,     -'>^ 

To  be  enquired  of  and  presented  by 
grand  juries,  *      7-. 

No  person  to  be  put  on  trial  for,  save 
on  indictment  found,  &c.,  7* 

Prisoner  in  jail  on  charge  of,  to  be 
discharged  if  presentment,  &c.,  be 
not  found  after  second  term  of  court 
to  which  he  is  held  to  answer,  ^. 

Words  "second  term "  construed,  '^J 

Upon  indictment  for,  court  to  issue 
warrant  of  arrest,  '^" 

Proceedings  thereon,  S. 

When  and  where  tried,  v 

County  courts  have  exclusive  juris- 
diction for  trial  of,  ^7 

Exception,  where  punishment  is 
death,  «^7 

Proceedings  where  accused  demands 
trial  in  circuit  court, 

Jury  in  case  of,  not  punishable  with 
death,  "  g!*-9 

Jury  in  case  of,  where  penalty  may 
be  death,  *     ^.* 

On  trial  for,  where  jury  to  be  kept 
together,  M 

Where  several  jointly  charged  and 
held  to  trial  for,  only  one  venire 
facias  to  issue,  '^l 

Challenge  of  jurors  by  accused  for,       i*\ 

Where  indicted  jointly  for,  accused 
elect  to  be  triea  separately,  ^Kl 

Insane  person  cannot  be  tried  for,         "t 

In  prosecution  for,  jury  may  acquit 
of  the,  and  convict  of  attempt  to 
commit,  v^ 

If  not  prosecuted  in  certain  time  af- 
ter held  for  trial,  accused  to  be  for- 
ever discharged  ifrom  further  pros- 
ecution therefor,  S 

Exceptions,  <*»• 

What  act  is,  when  committed  by 
convict  in  penitentiary,  U\ 

How  punished,  1-^2 

Conspiracy  by  convict  to  cooimit 
specified  offences,  Kil 


h7-'^ 
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FEMALES. 
Sow   punished  for  offences  punish- 
able with  stripes, 

FENCES. 
Malicious  setting  fire  to, 
Injury  to,  in  public  grounds, 


58 


13 
19 


FIERI  FACIAS. 
Penalty  for  failing  to  return,  141-2 

Duty  of  attorney  for  commonwealth 

in  respect  to,  141-2 

"When,  may  issue  for  fines  and  costs,  142 
Commission  allowed    for  collecting 

money  under,  144 


FIGHTING  ANIMALS. 
In  Alexandria  county, 


11 


FINES.  • 

liimitation  of  prosecution  for,  49 

"When  not  fixed  by  law,  how  ascer- 
tained, 52 

Persons  held  to  labor  for  non-pay- 
ment of,  required  to  work  out  the 
same,  62 

Value  of  daily  labor  fixed,  62 

Credit  for  same  allowed,  62 

How  sentence  of  imprisonment  for, 
executed,  101-2 

How  person  released  from  imprison- 
ment under  capias  pro  fine,  102 

Fieri  facias  may  issue,  102 

When  prisoner  may  be  hired  out  to 
pay  fine  and  costs,  102 

Contract  of  hiring  to  be  filed  in 
clerk's  office  of  county,  102 

On  refusal  of  prisoner  to  fulfill  same, 
capias  pro  fine  to  issue  and  prisoner 
remanded  to  jail,  102 

Belease  from  confinement  for  fine  and 
costs  no  bar  to  issue  of  fieri  facias,  102 

For  disobedience  of  court's  process  or 
for  contempt  cannot  be  imposed 
unless  person  be  in  court  or  has' 
been  served  with  a  rule  to  show 
cause,  111 

Governor  not  to  remit,  except,  &c.,     189 


FORCE, 

Obstructing  justice  by. 


29 


FORCE   AND  ARMS. 
Omission   of,   in   indictment  not  to 
vitiate  before  verdict,  81 

FORFEITURE  OF   ESTATE. 
See  Suicide  and  Attainder  of  Felony,    48 


FORFEITURES. 
Limitation  of  prosecutions  for, 

FORGERY. 

Forging  public  records, 


49 


20 


Forging  an  instrument  for  purpose  of 
forging  seal  of  court  or  public  of- 
fice, Ac,  20 

Forging  coin  and  bank  notes,  20-1 

Making  or  having  in  possession  forg- 
ing implements,  21 

Forging  any  writing  not  specified,         21 

Having  in  possession  forged  coin, 
bank  notes,  &c.,  with  intent,  &c.,      21 

On  prosecution  for,  unnecessary  to 
set  forth  in  indictment  copy  or  fac 
simile  of  forged  writing,  80 

On  prosecution  for,  sufficient  to  de- 
scribe forged  writing  as  would  sus- 
tain indictment  for  larceny  thereof, 
if  the  subject  of  larceny,  80 

FOREMAN 
Of  grand  jury ;  when  he  fails  to  at- 
tend, 76 
Oath  of,  76 

FORMER  ACQUITTAL. 
What  acquittal  a  bar  to  further  pro- 
secution, 50 


FORNICATION. 


Penalty, 
See  Adultery. 


83 


FRAUDULENT  CONCEALMENT 
Of  money,  &c.,  .  16 

FRAUDULENT  CONVERSION 
Of  goods,  wares,  &c.,    .  17 

Of  money,  17 

FRAUDULENT  DISPOSITION 

Of  money,  «&c.,  16 

FRAUDULENT  ENTRIES 
By  officers  and  clerks  of  banks  and 

joint  stock  companies,  17 

Clerks  of  courts  and  public  officers,       27 

FRAUDULENT  USE 
Of  money,  Ac,  16 

FREEHOLD. 
Larceny  of  things  attached  to,  16 

FUGITIVES  FROM  JUSTICE. 

Fugitives  from  foreign  nations  on  re- 
quisition of  president  of  the  Uni- 
ted States,  185 

When  not  so  required,  governor  may 
use  his  discretion,  186 

Fugitives  from  other  states,  when  de- 
manded by  executive  thereof,  136 

On  complaint,  justice  to  issue  warrant 
of  arrest,  186-7 

Proceedings  under  warrant  of  arrest ; 
justice  to  notify  governor,  187 
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On  appearance,  when  to  be  discharg- 
ed, 188-9 
Complainant  to  be  answerable  for  all 

costs,  138 

When  fugitives  are  to  be  detained 

here,  138 

Ee wards  for  persons  charged  with  of- 
fences, 138-9 
Power  to  reprieve  or  pardon,  189 
Commutation  of  punishment,                139 
Remission  of  fines  and  punishments ; 

when  governor  shall  not  remit,         139 
When  governor  may  remit,  139 

Return  upon  warrants  of  governor,     140 

GAMING. 

Losing  or  winning  more  than  twenty 
dollars  at  any  game,  &c.,  within 
twenty -four  hours,  penalty,  41 

See  Faro  Banks,  40 

See  Ordinary  Keepers,  42 

Accused  cannot  testify  as  to  previous 
gaming  by  witnoss  testifying 
against  him  in  the  prosecution  for,  61 
Witness  testifying  not  to  bo  pro- 
ceeded against  for,  at  time,  &c., 
indicated,  &c.,  51 

Witness  may  be  compelled  to  testify, 
penalty  for  refusing,  51 


GAMING  TABLES. 
See  Faro  Bank, 

GAMING   APPARATUS. 

When  warrant  to  issue  to  search  for 


40-1 


same 


67 


GENERAL  AGENT  OF   PENITEN- 
TIARY. 
His  duties  and  liabilitieSf  127 

Liability  of  sureties,  127 

His  purchases  how  made,  128 

Drafts  on  treasury  for  payment  of 

same,  how  made,  128 

Payments  into  treasury,  when  made,  128 
To  make  monthly  reports  to  board  of 

directors,  128 

Form  of  report,  128-9 

To  pay  monthly  balances  into  treas- 
ury, 129 
When  he  may  draw  on  treasury,          129 
Personal  representative  to  settle  ac- 
counts in  case  of  death  of,                 129 
Duty  of  personal  representative  of,      129 
Accounts  of,  to  be  made  part  of  an- 
nual report  of  board  of  directors,     129 
To   make  annual   settlement  of   his 

accounts,  129 

With  what  he  shall  be  charged,  129 

With  what  he  shall  be  credited,      129-30 
Accounts  to  be  made  part  of  annual 

report  of  board  of  directors,  180 

Permitted   to    carry  .on    mercantile 
business  on  his  own  account,  130 


When  to  make  transfer  of  goods  and 
money  in  his  possession,  l^ 

GOING  ARMED. 
With  a  deadly  or  dangerous  weapon, 
how  dealt  with,  r. 


GOOD  BEHAVIOR. 
Conservators    may   require    security 

for,  of  persons  not  of  good  fame, 
Conservators   may    require   security 

for,  of  persons  going  armed, 
Conservators   may   require    security 

for,  of  persons  making  an  affray, 
Conservators   may    require   security 

for,  of  persons  suspected  of  selling 

liquor  without  license. 


GOODS   AND   CHATTELS. 

Of  which  larceny  may  be  committed, 


57 
57 

57 

15 


GOVERNOR. 
Information  of  treason  to  be  given  to,     3 
To  prescribe  rules  for  goverance  of 

convicts  in  penitentiarv,  114 

Duty  of,  in  regard  to  hiring  out  con- 
victs in  penitentiary,  IIS 
May  give  permits  to  visit  penitentiary 
.  on  certain  days,                                 *    120 
Duty    of,    when    charges    preferred 
against  superintendent  or  other  offi- 
cers of  penitentiary  for  malfeasance 
or  incompetency,                                121-2 
When  required  by  executive  of  the 
United  States,  to  deliver  up  fugi- 
tive from  justice,                               1S5-6 
When  in  his  discretion  so  to  do,             136 
When  required  by  executives  of  other 
states  of  the  Union,  to  deliver  up 
fugitives,                                               1.% 
Power  to  offer  rewards  for  apprehen- 
sion  of   persons    convict«i  of    or 
charged  with  an  offence,                      13S 
Duty  of,  to  notify  executive  of  the 
state  in  which  the  crime  is  alleged 
to  have  been  committed  of  the  ar- 
rest of  the  person  charged,                 137 
Power  to  reprieve  or  pardon,                 139 
Power  to  commute  punishment,             139 
When  not  authorized  to  remit  a  fine, 

or  part  thereof,  139 

When  he  may  remit  a  fine,  139 

Return  of  warrants  of,  how  returned,  140 

GRAND  JURORS. 

When  selected,  74 
Number  to  be  selected,  74 
Qualification  of,  74 
Term  of  service,  74 
How  selected,  74-5 
How  summoned,  76 
Liability  for  service,  75 
To  be  apportioned  ratably  among  ma- 
gisterial wards  and  districts,  75 


INDEX. 
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Qualification  of,  75 
"VVhen  another  and  special  grand  jury 

may  be  summoned  at  the  same  court,  76 

TVho  disqualified  to  act  as,  75 
!N  umber  to  compose  regular  grand 

jury,  75 
Number  to  compose    special    grand 

j  ury ,  75 
Failing  to  appear,  vacancies  how  sup- 
plied, 76 
Failing  to  appear,  how  punished,  77 
Compensation  allowed  to,  77 
How  paid,  77 

GRAND  JURY. 

Terms  ;  how  many  and  how  designa- 
ted, 74 

Jurors  how  selected;  list  to  be  fur- 
nished to  the  oflScer ;  how  summon- 
ed, 74-5 

Who  are  qualified,  and  number  to  be 
summoned,  75 

Special  grand  jury  ;  how  ordered,  and 
number  summoned,  75 

Vacancies  in  grand  jury,  or  its  fore- 
man, by  failure  to  attend ;  how  sup- 
plied, 76 

How  sworn,  76 

To  be  charged,  76 

Duty  of,  76 

How  indictments  found  and  present- 
ments made,  77 

Indictment  ignored  may  be  sent  to 
another  grand  jury,  77 

Penalties  on  officers  and  jurors  for 
failing  to  perform  duties,  77 

Compeni^ation  allowed  to,  77 

AVhcn  process  to  summon,  on  charge 
of  onence  committed  by  convicts 
in  penitentiary,  134-5 

See  Grand  Jurors. 

GRAND  LARCENY 

Defined;  and  how  punished,  15 

Whon  oflfence  of,  reduced  to  a  less 
grade,  95 


GRAND  PARENTS. 

Not  accessories  after  the  fact, 

GRASS. 
Malicious  setting  fire  to. 


48 
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GUARD 

Allowed  for  carrying  prisoner  from 
starting  point  to  line  of  railroad  or 
boats  en  route  to  point  of  destina- 
tion, 101 
One  guard  to  each  prisoner,  101 
After  reaching  railroad  or  boat  line 

no  guard  allowed,  101 

When  less  than  two,  only  one,  101 

Exception,  when  judge,  justice,  or 
court,  shall  ordor  a  stronger,  101 


Officer  may  employ  additional,  in  case 
of  attempt  to  rescue  prisoners  made 
or  apprehended,  101 

Or  for  other  satisfactorv  cause,  101 

Guard  and  officer  privileged  from  ar- 
rest one  day  for  each  twenty  miles, 
except  for  felony  or  breach  of  the 
peace,  101 

Allowance  to,  for  guarding  prisoner 
in  jail  under  sentence  for  crime,        108 

Allowance  to,  by  whom  certified,         108 

Allowance  to,  when  paid  by  the  coun- 
ty or  town,  103-4 

Allowance  to,  when  paid  by  state,       104 

At  penitentiary;  how  appointed;  to 
take  oath  of  office,  124 

At  penitentiary ;  authorized  to  carry 
arms  and  use  the  same,  124 

Allowance  to,  in  taking  prisoner  to 
jail,  &c.,  143 

At  penitentiary,  duties  of,  to  be  pre- 
scribed by  superintendent,  126 

How  dismissed,  126 

HEALTH. 

Selling  unwholesome  provisions,  or 
fraudulently  adulterating  food  or 
medicine,  39 


HIGHWAYS. 

Penalty  for  obstructing, 
Provisions  for  passing  on. 
Penalty  for  horse  racing  on, 

HIRES  OF  CONVICTS 
Paid  into  the  treasury. 
How  paid  out, 

HOMICIDE. 

Manslaughter,  voluntary, 
Manslaughter,  involuntary. 
Murder, 

Where  prosecuted  when  death  occurs 
out  or  the  state, 

HORSES. 
Malicious  poisoning  of, 
Poisoning,  with  intent  to  defraud, 

HORSE  RACING. 
Penalty  for,  on  highways. 


145 
145 
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118 
118 


4 
4 
4 
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HOSPITAL 
In  penitentiary,  duty  of  superinten- 
dent of,  117 
Room  to  be  provided  in  penitentiary,  120 
Book  to  be  kept  in,  showing  names  of 
parties,  dates  of  entry  and  discharge,  120 


HOSPITAL-STEWARD 
In   penitentiary,  convict  to  be  de- 
tailed to  act  as, 


117 
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HOUSE-BREAKING 

And  entering  an  office,  &c.,  in  day  or 
night,  with  intent  to  commit  mur- 
der, rape,  or  robbery,  14 

With  intent  to  commit  larceny,  or 
other  felony  than  murder,  &c.,      14-16 

HOUSE  OF  ILL-FAME. 
Keeping,  penalty,  34 

General  character  of,  may  be  proved,     34 

HUSBAND. 

Marriage  of,  when  former  wife  alive,     32 
See  Bigamy. 
See  Marriage. 


HUSBAND  AND   WIPE 

Not  accessories  after  the  fact, 


48 


HYPOTHECATION. 

Fraudulent,  of  goods,  wares,  &c.,  17 

IDENTIFICATION 
Of  persons  convicted  of  felony,  53 

IGNORANCE 
Of  office  of  justice,  when  no  excuse,      27 

IMPLEMENTS  OF  FORGERY. 
Making,  21 

Having  in  possession,  21 

Keeping  or  concealing,  for  purpose  of 
forging  seal  of  court,  &c.  20 

IMPORTING  CONVICTS 

Prohibited,  penalty,  47 

IMPRISONMENT. 
Murder  by,  4 

How  term  of,  tixed,  62 

When  accused,  if  not  indicted,  to  be 

discharged,  82 

When  accused,  if  not  tried,  to  be  dis- 
charged, 96 
For   fine,  how  person   may  be  dis- 
charged,                                               102 

INDIANS. 

Proceedings  against,  in  criminal  cases, 
to  be  as  against  white  persons,  107 

INFAMOUS  OFFENCES. 

Register  of  persons  convicted  of,  63 

INCESTUOUS  MARRIAGES. 
How  punished,  32-3 

INDICTMENTS. 
How  found,  77 

Irregularities  in  time  or  manner  of 
selecting  grand  jurors,  or  in  the 
writ  of  venire  facias,  or  in  manner 
of  executing  the  same,  shall  not 
vitiate,  77 


i-f 


:<• 


79 


80 


No  person  to  be  put  on  trial  for  fel- 
ony without,  found  by  grand  jury, 

For  perjury,  sufficient  to  state  sub- 
stance of  charge, 

For  perjury,  sufficient  to  state  in 
what  court  or  by  whom  oath 
charged  to  be  false,  was  adminis- 
tered, 

For  perjury,  sufficient  to  state  sub- 
stance of  charge, 

For  perjury,  sufficient  to  state  in  what 
court  or  by  whom  oath  charged  to 
be  fal^e,  was  administered, 

For  perjury,  sufficient  to  aver  com- 
petent authority  of  court  to  admin- 
ister the  oath,  with  proper  aver- 
ment to  falsify  same, 

For  perjury,  record;  proceeding  at 
law;  commission  or  authority  of 
court  need  not  be  set  out,  7'^ 

For  perjury,  part  of  record,  &c.,  not 
to  be  given  in  evidence  without 
consent  of  accused,  7^ 

For  embezzlement  or  fraudulent  con- 
version of  bullion,  &c.,  may  charge 
any  number  of  distinct  acts  of  em- 
bezzlement or  fraudulent  conver- 
sions committed  within  six  months 
from  the  first  to  last  of  said  acts,  79-80 

For  embezzlement,  unnecessary  to 
specify  any  particular  money, 

For  embezzlement,  allegation,  quoad 
description  of  property  sustained 
on  proof  of  emoezzlement  by  ac- 
cused of  any  bullion,  &c, 

For  larceny  of  U.  S.  currency,  ob- 
taining same  on  false  pretenses,  or 
of  receiving  same,  knowing  it  to 
be  stolen ;  when  particular  species 
need  not  be  proved, 

For  forgery,  unnecessary  to  set  forth 
copy  or  fac  simile  of  writing  forged, 

For  forgery,  description  sufficient  to 
sustain,  for  larceny  of  same,  if  it 
be  the  subject  of  larceny, 

Where  intent  to  injure,  &c.,  is  the 
gravamen,  allegation  of  a  general 
intent  to  injure,  &c.,  sufficient, 
without  naming  the  person  intend- 
ed to  be  injured,  «S:c., 

Where  intent  to  injure,  &c.,  is  the 
gravamen,  not  a  variance  if,  ap- 
pear intent  be  to  injure  the  United 
States,  any  state,  corporation,  &c., 

Allegations  unnecessary  to  be  proved, 
may  be  omitted  in, 

Defects  in,  not  to  vitiate  before  verdict, 

Defects  in  not  to  vitiate  after  verdict, 

For  violation  of  tax  laws,  or  police 
laws,  how  proceeded  on, 

When  court  to  render  judgment, 

When  no  exceptions  allowed  for  any 
defect  in  presentment,  &c.. 

Duty  of  court  in  such  case. 


80 


80 


80 


80 


81 


81 

81 
81 
82 

85 
85 

85 
85 
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Against  copporatlons ;  proceedings 
thereon,  on  failure  to  appear  and 
islead,  86 

"when  copies  of,  found  in  county 
court,  to  be  certified  and  forwarded 
to  circuit  court,  88 

"When  copies  of,  to  be  used  with  same 
ofTect  as  originals,  88 

"When  copies  of,  may  be  used,  88 

On  trial  of,  for  murder,  jury  to  as- 
certain degree,  95 

On  trial  of,  for  murder,  if  accused 
confess  his  guilt  the  court  to  deter- 
mine the  degree,  96 

Per  felonious  homicide,  jury  may 
find  accused  not  guilty  of  the  felony, 
but  guilty  of  involuntary  man- 
slaughter, "  96 

For  malicious  shooting  with  intent 
to  kill,  &c.,  jury  may  acquit  of  in- 
tent to  kill,  and  find  a  verdict  for 
malicious  shooting,  with  intent  to 
maim,  disfigure,  or  disable;  or  of 
unlawful  shooting  with  intent  to 
maim,  disfigure,  or  disable,  95 

On.  lor  a  felony,  jury  may  acquit  of 
the  felon V,  and  convict  for  attempt 
to  commit,  95 

In  prosecution  of,  for  grand  larceny, 
accused  may  be  found  guilty  of 
petit  larceny,  if  the  goods  be  of 
less  value  than  fifty  dollars,  96 

In  prosecution  of,  for  petit  larceny, 
accused  may  be  found  guilty  of 
grand  larceny,  if  the  goods  be  of 
the  value  of  fifty  dollars  and  more,     96 

If  one  count  be  good,  judgment  may 
be  rendered  on  general  verdict  of 
guilty,  though  other  counts  be 
faulty,  96 

On  trial  of,  court  may  instruct  jury 
to  disregard  faultv  counts,  96 

See  Presentments,  die,  78-87 

INFANT. 

Seizure  and  secretion  of  a  child  with 
intent  to  extort  money,  &c.,  7 

Becognizance  may  be  taken  of  an- 
other for  an,  109 

When  without  further  security,  109 

INFORMATION. 

To  be  filed  on  presentment  or  indict- 
ment by  grand  jury,  or  on  com- 
plaint in  writing,  verified  by  oath,  78 
AVhen  need  not  be  filed,  86 
Summons  to  answer,  86 
Judgment  on,  party  failing  to  appear,  86 
"When  jury  dispensed  with,  86 
See  Presentments,  &c.,                       78-87 

INFORMER. 
Competent  to  testify  in  prosecution 
under  chapter  IX  of  this  Procedure,    46 

22 


Entitled  to  one-half  of  penalties  un- 
der same,  46 

INJURIES  TO  THE  PERSON 
By  willful  negligence  of  drivers,  &c., 
of  public  conveyances,  8 

INJURIES  BY  DRIVERS,  &c., 
Willfully  and  negligently  done,  8 

INJURY    TO    PROPERTY,    MALI- 
CIOUS. 
To  canals,  railroads,  &c.,  18 

INJURY  TO  PROPERTY,  UNLAW- 
FUL, NOT  FELONIOUS. 

Breaking    or    destroying    boundary 
monuments  or  line  trees,  19 

Taking  and  carrying  away  any  prop- 
erty, real  or  personal,  19 

INJURY  TO  PUBLIC  GROUND. 

To  trees,  &c.,  inj  penalty,  19 


INJURIES 

To  canals. 

18 

To  railroads, 

18 

To  boundary  monuments, 

19 

To  line  trees, 

19 

To  public  buildings, 

19 

INQUEST. 

When  and  by  whom  to  be  called,  68 

Form  of  warrant  of,  68 

Witnesses  to  be  summoned,  63 

How  warrant  and  summons  executed,  68-4 

Jury  formed,  and  oath,  64 

Form  of  inquisition,  64 


INQUISITION. 

Coroner's,  procedure. 
Form  of, 


64 
64-6 


INSANE  PERSON 
Cannot  be  tried  for  a  cri  minal  offence,     92 
Proceedings  before  trial,  in  case  of  al- 
leged insanity,  92 
Proceedings  after  conviction  and  be- 
fore sentence,                                         92 
Proceedings  on  notice  from  directors 

of  lunatic  asylum  of  recovery,  98 

Proceedings  on  return  from  asylum,      98 
When  acquitted  by  reason  of,  98 

Recognizance  may  be  taken  of  ano- 
ther for,  109 
When,  without  further  surety,              109 

INSANITY 
Of  prisoner  on  a  charge  of  a  criminal 
offence,  at  time  thereof,  and  contin- 
uing insane,  how  dealt  with,  82*8 
Proceedings  before  trial  for  criminal 
offence,  when  alleged,  92 


170 


INDEX. 


Proceedings  after  conviction  and  be- 
fore sentence,  92 
See  Insane  Person,  92 

INSPECTION  OF  TOBACCO. 

Inspector  issuing  false  receipts  for, 
how  punihhed,  46 

INSPECTORS  OP  TOBACCO. 

Frauds  committed  by,  punished,  46 

INSTRUMENTS  FOR  FORGING. 

When  search  warrant  to  be  i}».«*ued  for,    67 

INSURED  BUILDINGS,  &c. 

Burning  of,  punish(Hl,  13-14 

Destroying  or  injuring  insured  ships, 
and  goods  on  board,  18 

INSURRECTION. 
Conspiracy  to  incitn  the  black  to  make 
insurrection  against  white  popula- 
tion, and  econ verso,  3 
Punishment,  3 
Penalty  for  inciting,  8 

INTERCOURSE. 
Social,  between  prisoners  in  peniten- 
tiary, forbidden,  116 

INTOXICATING  LIQUORS. 

Sale  of,  on  Sunday  prohibited;  pen- 
alty, 36 

INTENT  TO  COMMIT  CRIME. 
How  proceeded  against,  53 

INTENT  TO  DEFRAUD,  &c. 

Allegation  of  general,  sufficient  with- 
out naming  the  person  to  be  de- 
frauded, &C.J  81 

No  variation  between  general  allega- 
tion in  indictment  to  defraud,  &c., 
and  ptoof  of  intent  to  defraud  Uni- 
ted States,  or  any  state,  corporation, 
Ac,  81 

INVENTORIES 
Of  goods  and  stock  in  hand  at  end  of 
each    fiscal    year    in   penitentiary 
store,  to  be  taken  in  presence  of 
two  directors,  122 

INVOLUNTARY  MANSLAUGHTER 
Punishable  as  a  mi.sdemeanor,  4 

JAIL. 

Burning  of,  in  the  night,  11-12 

Burning  of,  in  the  day,  12 

Aiding  escape  of  prisoner  from,  25 
How  term  of  imprisonment  in,  fixed,     52 

Imprisonment     in,    substituted  for 

stripes  in  case  of  females,  53 


2.5 


If  insecure,  allowance  for  guarding 
prisoners  therein,  to  be  paid  by 
county  or  town,  103-4 

If  otherwise,  by  state,  H)3-4 

JAILOR. 

Negligently  S'lffering  escape  of  pri.«- 
oner  charged  or  convicted  of  felony, 
&c.,  or  of  ofiTence  not  a  felony.  2*> 

Refusing  to  receive  a  prisoner  law- 
fully committed, 

Voluntarily  suffering  escape  of  pris- 
oner charged  with  felony,  2*» 

Order  superseding  a  commitment  to 
be  delivered  to,  74 

To  receive  and  imprison  person  deliv- 
ered to  him  under  capias  from  a 
court  for  an  oflfence  not  bailable,         84 

So  also  in  case  where  case  bailable 
and  bail  not  given,  84 

In  his  discretion  may  summons  suffi- 
cient guard  for  the  safe-keeping  of 
a  prisoner  under  charge  of,  or  sen- 
tence for  crime,  103 

To  make  oath  to  accounts  for  clothing 
furnished  prisoners  in  jail,  104 

Why  not  supplied  from  penitentiary 
storekeeper  when  obtained  from 
others,  104 

JOINT  STOCK  COMPANY. 
Fraudulent   entries   by  officers   and 

clerks,  17 

JUDGE. 
Violence  or  threats  to,  a  contempt  of 

court,  28 

Duty  of,  to  superintend  performance  of 

duty  of  clerks  of  courts,  54 

Conservators  of  the  peace,  55 

Power  of  to  establish  chain  gangs,     60-1 
His  duty,  61-2 

Of  circuit,  county,  and  corporation 

court  may  in  term  time  or  vacation 

issue  warrant  for  arrest  of  a  person 

charged  with  offence,  68 

Duty  of,  to  examine  complainant  and 

other  witnesses  on  oath,  69 

Duty  of,  when  he  suspects  an  offence 

punishable  other  than  by  a  fine  has 

been  committed,  69 

Duty  of,  when  he  has  good  reason  to 

believe  that  an   off^once  has   been 

committed,  69 

Duty  of,  to  certify  examination  and 

recognizance  to  clerk,  73 

Of  county,  corporation,  and  hustings 

court,  to  designate  regular  grand 

jury  terms,  74 

May  order  special  grand  juries,  74 

Duty  to  select  grand  jurors,  74 

Duty  to  furnish  clerk  of  court  with 

list,  74-6 

Duty  to  notify  clerk    when   special 

grand  juries  are  ordered,  75 
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Duty  where  grand  jurors  fail  to  at- 
tend, 

Duty  where  foreman  so  fails, 

Duty  to  charge  grand  jury, 

To  issue  process  of  arrest  against  per- 
son inaicted,  &c.,  for  felony, 

To  furnish  list  for  venires  in  cases  of 
felony, 

Not  to  set  on  trial  when  connected 
with  accused, 

The  fact  to  be  entered  on  record, 

3Iay  change  venue,  or  procure  ano- 
ther judge  to  try  the  case, 

To  sign  bill  of  exceptions  in  proper 
cases, 

Of  court  of  appeals  may  allow  writ 
of  error  to  judgment  of  circuit 
court, 

Of  circuit  court  may  allow  writ  of 
error  to  judgment  of  county  court, 

Of  either  court  may  allow  same  in 
vacation, 

May  direct  writ  of  error  to  operate 
as  a  supersedeas, 

To  certify  expenses  of  all  proceedings 
in  a  criminal  case  preliminary  to 
conviction  in  another  court,  to 
clerk  of  court  in  which  conviction 
is  had, 

Admitting  person  to  bail  shall  require 
recognizance  to  be  given, 

See  Conservators  of  the  Peace. 

See  Chain  Gangs. 


76 
76 
76 

88 

88 

94 
94 

94 

97 


98 
98 
99 
99 


106 
108 


JUDGMENT 

After  verdict,  not  to  be  arrested  upon 
exception  to  indictment  where  of- 
fence is  charged  with  sufficient  cer- 
tainty for  judgment,  according  to 
the  right  of  the  case,  82 

"When,  may  be  rendered  for  fine,  by 
default,  86 

If  fine  not  fixed  by  law,  how  assessed,     85 

In  prosecution  of  offences  against  pub- 
lic policy,  violation  of  the  tax  and 
police  laws,  to  be  given  without  re- 
gard to  defects  in  indictment,  &c.,     85 

"Wnen  rendered  on  presentment  by 
court  without  a  jury,  85 

Of  outlawry,  when  rendered,  86 

Of  outlawry,  when  revived,  correct- 
ed, 4&C.,  86 

"What  judgment  of  outlawry  to  be 
rendered,  86 

Shall  be  entered  against  accused  on 
general  verdict  of  guilty  if  one  of 
several  counts  be  good  and  others 
faulty,  96 

Execution  of,  in  a  criminal  case  pun- 
ishable with  death  or  confinement 
in  the  penitentiary,  how  suspended,     97 

Execution  of,  in  other  criminal  cases, 
or  for  contempt,  to  which  writ  of 
error  lies,  how  suspended,  97-8 


Of  circuit  court|  writ  of  error  from 
the  court  of  appeals  lies  to,  98 

Of  county  court,  from  circuit  court 
having  jurisdiction  over  such  coun- 
ty, 98 

For  writs,  not  allowed  against  com- 
monwealth, 107 

On  a  recognizance,  when  not  to  be 
defeated  for  want  of  form  in,  110 

JURISDICTION. 

In  what  county  or  corporation  offences 
may  be  prosecuted,  60 

"When  committed  on  boundary  line  of 
two  counties,  60 

Offence  committed  in  one,  and  death 


ensues  in  another, 


50 


Omission  of,  "within  the  jurisdiction 
of  the  court,"  not  to  vitiate  indict- 
ment before  verdict,  81 

County  court  exclusive,  of  all  offences 
committed  in  county,  87 

Except  where  punishment  death,  87 

Circuit  court,  in  cases  punishable 
with  death,  when,  87 

Corporation  courts,  exclusive  of  all 
felonies,  misdemeanors,  &c.,  com- 
mitted within  corporation,  87-8 

Of  justices  and  police  justices  in  cases 
of  petit  larceny,  assault  and  batte- 
ry, (&c. ;  punishment,  140 


JUROR. 
Incapacity  to  serve  as. 
Acceptance  of  a  bribe  by, 
Offer  of  a  bribe  to, 
Summoning,  to  act  partially, 


28 
24 
24 
28 


Procuring  snmmons  of,  to  act  partial- 

ly,  28 

Violence  or  threats  to,  contempt  of 

court,  28 

Disobedience  of,  or  resistance  to  law- 
ful process,  &c.,  29 
On  coroner's  inquest;  how  summoned,  63 
Oath  of,  64 
Compensation,  65-6 
Number  to  be  summoned  on  trial  of 

felony  not  punishable  with  death,      88 
Number  to  be  summoned  on  trial  of 

felony  punishable  with  death,  89 

Who  to  be  summoned  for  trial  of  felo- 
nies, 88-9 
Penalty  for  failure  to  attend,  89 
Challenge  of,  how  tried,                          89 
Persons  opposed  to  capital   punish- 
ment incompetent  to  serve,  where 
offence  so  punishable,  90 
Compensation  of  jurors  summoned  to 

try  felonies,  90 

Attending  as  venireman  and  petit  ju- 
ror, to  receive  only  one  compensa- 
tion, 90 
When,  may  be  summoned  from  ano- 
ther county,                                       90-1 
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Oompenflation  for  attendance  and  mile- 
age of,  summoned  from  another 
county,  90-1 

Compensation  for  service  as,  90-1 

By  whom  paid,  90-1 

"When  place  of,  disabled  from  service 

after  being  sworn,  supplied,  91 

Challenge  of,  by  persons  jointly  in- 
dicted and  tried  for  felony,  91 
Proceeding  against,  for  failing  to  at- 
tend an  inqucf^t  out  of  court,              111 
Fine  for  such  failure.                              111 
Must  be  in  court  to  receive  judgment 
or  have  been  served  with  a  rule,        111 

JURY 
Of  inquest ;  how  composed  and  sum- 
moned, 68 
Coroner's,  how  formed ;  oath,                64 
Compensation,                                        66-6 
When  it  may  be  dispensed  with,            85 
How  summoned  in  felonies  not  pun- 
ishable with  death,                            88-9 
How  summoned  in  felonies  punisha- 
ble with  death,                                       89 
Where  more  than  two  felonies  to  be 
tried  at  same  term,  only  two  juries 
to  be  summoned,                                    89 
Juries  so  summoned  may  be  used  for 

trial  of  all  cases,  89 

When  made  up  from  bystanders,  89 

How  panel  completed,  90 

How  made  up  in  felonies  where  pun- 
ishment cannot  be  death,  90 
How  made  up  in  felonies  where  pun- 
ishment may  be  death,  90 
Compensation  of  veniremen,                  90 
When,  in  a  criminal  case  to  be  kept 

together  and  boarded,  91 

Expense  of  board  limited,  91 

How  paid,  91 

When,  in  criminal  case  not  to  be  kept 

together,  91 

Court  may  discharge,  when  it  cannot 

agree  on  verdict,  91 

When  it  may  find  accused  guilty  of 
part  and  acquit  of  part  of  offence 
charged,  94 

May  find  accused,  on  indictment  for 
felonious  homicide,  guilty  of  invol- 
untary manslaughter,  95 
On  indictment  for  malicious  shooting, 
Ac,  with  intent  to  kill,  jury  may 
find  him  not  guilty  of  oflTence  charg- 
ed, but  guilty  of  maliciously  doing 
the  act  with  intent  to  maim,  disfi- 
gure or  disable,  or  with  unlawful 
doing  it  with  intent  to  maim,  disfi- 
gure or  disable,  96 
In  prosecution  for  grand  larceny,  if 
thing  stolen  be  of  less  value  than 
fifty  dollars,  may  find  accused  guil- 
ty of  petit  larceny,                               95 


In  prosecution  for  petit  larceny,  may 
find  accused  guilty  of  grand  larce- 
ny, if  stolen  articles  be  of  value  of 
filty  dollars  or  more,  9>3 

On  trial  of  indictment  for  murder,  to 
ascertain  whether  accused  is  guilty 
of  murder  in  first  or  second  degree,     95 

When  two  or  more  are  charged  and 
tried  jointly,  may  render-verdict  as 
to  any  as  to  whom  they  may  agree,     96 

See  Coroner's  Inquest. 


JUSTICE  OF  THE  PEACE. 

Duty  of,  when  he  suspects  persons  to 
be  engaged  in  a  duel,  10 

Refusal  of,  to  obey  orders  to  apprtj- 
hend  person  breaking  the  peace,     26-7 

Where  he  declares  himself,  ignorance 
no  excuse  for  disobedience  of  his 
order,  27 

Violence  or  threats  to,  when  a  con- 
tempt of  court,  2t 

Duty  of,  at  disturbance  of  religious 
worship,  87 

Duty  of,  where  person  carries  danger- 
ous weapons  on  Sunday,  or  at  a 
place  of  worship,  87 

Duty  of,  in  protecting  religious  as- 
semblies, 88 

Power  to  appoint  special  police  at,         39 

Conservators  of  the  peace,  55 

Powers  and  duties,  65-7 

Duty  of,  on  suspicion  of  retailing  ar- 
dent spirits  without  license,  57 

General  power  to  bind  to  keep  the 

W^eace,  59 

hen  to  act  as  coroner,  66 

On  complaint,  to  issue  search  warrant 
for  stolen  or  embezzled  goods,  &c.,    67 

On  complaint,  to  issue  search  warrant 
for  counterfeit  money,  forged  bank 
notes,  implements  or  materials  for 
making  tne  same,  67 

On  complaint,  to  issue  search  warrant 
for  obscene  books,  &c.,  67 

On  complaint,  to  issue  search  warrant 
for  lottery  tickets,  implements  for 
drawing  a  lottery,  &c.,  67 

On  complaint,  to  issue  search  warrant 
for  gaming  apparatus,  &c.,  67 

To  preserve  property  seized  under 
search  warrant,  to  be  used  as  evi- 
dence, 68 

Duty  of,  as  to  disposition  of  property 
so  seized,  68 

May  issue  warrant  for  arrest  of  a  per- 
son charged  with  an  ofifence,  68 

Duty  of,  to  examine  complainant  and 
other  witnesses  on  oath,  69 

Duty  of,  when  he  suspects  commission 
of  an  ofience  punishable  other  than 
by  a  fine,  69 
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Duty  of,  when  he  has  eood  reason  to 
believe  that  an  ofSnce  has  been 
committed,  69 

Duty  of,  where  warrant  is  issued  in  a 
county  or  corporation  other  than 
where  it  is  to  be  tried,  69-70 

May  bail  in  cases  not  punishable  with 
death  or  confinement  in  the  peni- 
tentiary, 70 
May  bail  in  cases  so  punishable,  where 

only  light  suspicion  of  guilt,  70 

In  such  cases,  where  good  cause  to  be- 
lieve the  accused  guilty,  shall  not 
admit  to  bail,  70 

Duty  of,  where  party  arrested  for  an 
offence  not  punishable  with  death 
or  confinement  in  the  penitentiary 
is  to  be  carried  to  another  county, 
to  be  let  to  bail,  70 

Duty  of,  to  certify  recognizance  for 

appearance  on  warrant  of  arrest,        70 
Duty  of,  to  return  warrant  of  arrest 
and  recognizance  to  clerk  of  the 
court  before  which  accused  is  to  ap- 
pear, 70 
Duty  of,  to  recognize  or  cause  to  be 

summoned  witnesses  to  appear,  70 

Power  to  adjourn  examination  or  trial 
not  exceeding  ten  days  at  one  time 
without  consent  of  accused,  71 

Power  to  adjourn  trial  or.  examina- 
tion to  any  place  in  bis  county  or 
corporation,  71 

Duty  of,  to  commit  in  such  case,  if 
onence  be  punishable  with  death  or 
confinement  in  the  penitentiary, 
unless  only  a  light  >  suspicion  of 
cuilt,  71 

Otherwise  prisoner  to  be  recognized 

to  appear  at  day  appointed,  71 

Duty  of,  in  default  of  bail,  to  commit,     71 
Duty  of,  where  accused  fails  to  appear 

On  discharge  of  his  recognizance,       71 
Order  of  commitment  to  state  it  is  for 
further  examination,   and  specify 
the  day,  71 

How  to  proceed  in  examination,  72 

Accused  must  be  present,  72 

Accused  may  have  counsel,  72 

Witnesses  may  be  separated,  72 

When  he  may  require  testimony  to 

be  reduced  to  writing,  72 

When  he  may  discharge  the  accused,     72 
When  commit  to  jail,  72 

When  admit  to  bail,  72 

When   witnesses  to  be    recognized, 

with  or  without  sureties,  72 

When  commitment  is  for  trial,  72 

When  recognizance  for  appearance, 

&c.,  72 

Duty  of,  to  certify  nature  of  ofience, 
whether  accused  was  committed  or 
bailed,  to  the  clerk  of  the  court 
having  jurisdiction  of  the  case,  73 


Duty  of,  to  certify  examination  and 
recognizance  to  clerk  of  the  said 
court,  78 

May  associate    other   justices    with 

him,  73 

When  he  may  supersede  commitment 
or  recognizance  on  request  of  party 
injured,  73 

When  he  may  give  judgment  for 
costs  in  favor  of  accused  against 
prosecutor,  79 

To  issue  process  of  arrest  of  person 

charged  on  indictment  for  felony,      88 
Duty  of,  to  whom  warrant  is  return- 
ed, 83 
To  certify  whole  expense  of  any  crim- 
inal proceeding  before  him  to  clerk 
of  his  county,                                      106 
When  to  issue  warrant  for  arrest  of 
person  charged  with  a  felony  com- 
mitted in  another  state,                  136-7 
Where  warrant  may  be  executed,     136-7 
When  duty  of,  in  such  case,  to  admit 

to  bail  and  take  recognizance,       186-7 
When  to  commit  to  jail,  137 

Duty  to  notify  the  governor,  187 

Concurrent  jurisdiction  with  county 
and  corporation  courts  in  certain 
cases,  140 

Duty  of,  to  try  such,  140-1 

May  admit  to  bail  on  appeal,  141 

Or  commit,  141 

To  certify  to  county  or  corporation 
court  judgments  thirty  days  after 
every  trial,  141 

To  certify  to  county  or  corporation 
court,  in  case  of  acquittal  of  accus- 
ed, amount  of  costs,  and  if  judg- 
ment for,  rendered  against  prose- 
cutor, and  to  whom  execution  de- 
livered, 141 
Fees  of,  in  criminal  cases,  143 
When  not  allowed,  144 

KIDNAPPING. 

A  child  for  purpose  of  extortion,  7 

With  intent  to  sell  or  use  as  a  slave,       8 

KILLING. 
Willful  and  premeditated  murder,  4 

Shooting  with  intent  to  kill,  6 

LABOR. 
Convicts  in  penitentiary  to  be  kept 
to,  116 

LANDINGS. 

Penalty  for  obstructing,  146 

Construction  of  word  "landing,"        146 

LARCENY. 

Entering  with  or  without  breaking 

into  a  house  to  commit,  14-15 

Grand,  15 
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Petit,  16 

From  the  person,  16 

Of  a  horse,  mule,  or  ass,  16 

Of  bank  notes,  &c.,  16 

Value  of  stolen  articles,  how  ascer- 
tained, 16 
Of  things  attached  to  freehold,              16 
Of  a  child,                                                16 
Receiving  stolen  goods  knowing  them 

to  be  stolen,  16 

Secreting  same  knowing,  &c.,  16 

Attempt  to  commit,  punishable  with 

stripes,  49 

Limitation  of  prosecutions   for,  49 

Punishment  on  second  conviction  of 

petit,  68 

In  prosecution  for,  of  United  Slates 
currency  sustained  on  proof  of,  of 
national  bank  notes,  or  United 
States  treasury  notes  without  proof 
of  the  particular  species,  80 

In  prosecution  for,  what  proof  of 
ownership  will  sustain  the  allega- 
tion in  the  indictment,  80 
In  prosecution  for  grand,  accused 
may  be  found  guilty  of  petit,  if 
stolen  goods  be  proved  of  less  value 
that  fifty  dollars,  96 
In  prosecution  for  petit,  verdict  may 
be  for  grand,  if  value  of  stolen 
goods  be  fifty  dollars  or  more,  96 


LASCIVIOUSNESS, 
Punishment  for, 


88 


LEVYING  WAR 

Against  the  state,  2 

See  Treason. 

LEWDNESS. 
Between     unmarried    persons,    &c., 

penalty,  38 

For  repetition  of  offence,  penalty,      38-4 

LICENSE,  MARRIAGE. 
When  issued  contrary  to  law,  pen- 
alty, 83 

LICENSE  OF  ORDINARY  KEEPER. 
When  forfeited,  42 

LIMITATION  OF  PROSECUTIONS. 
In,  for  abduction,  8 

In  case  of  seduction,  8 

For  perjury,  49 

For  misdemeanor,  49 

For  fine,  penalty,  forfeiture,  Ac,  49 

For  petit  larceny,  49 

For  abortion,  49 

Person  indicted  and  held  to  trial  for 
felony  to  be  forever  discharged 
from  prosecution  of  the  offence  if 
three  terms  in  circuit  and  four 
terms  in  county  court  shall  elapse 
after  so  held  to  trial,  without  trial,    96 


Exceptions,  [*f, 

LINE  TREES. 

Injury  to,  V? 

LIQUORS. 
Proceedings  against  one  suspected, 
without  license  of  retailing,  57 

LITERARY  FUND. 
Entitled  to  one-half  penalties  recov- 
ered under  chapter  IX  of  criminal 
procedure,  45 

LOBBYING. 

Prohibited.  2SJ-4 

A  misdemeanor,  28>4 

Employing  agents  therefor,  a  misde- 
meanor, 24 
When  penalty  not  to  apply,                    24 

LOTTERIES. 
Buying  and  selling  of  tickets  in,  pro- 
hibited, 4^3 
Setting  up  or  promoting,                         4^1 
Permitting  same,                                      4^3 
Possession  of  lottery  tickets  for  sale, 

penalty,  43 

Moneys,  <&c.,  drawn  in,  &c.,  forfeited,     44 
W  hen  warrant  to  search  for  lottery 

tickets,  fi7 

When  warrant  to  search  for  lottery 
implements  for  drawing,  67 

LUNATIC  ASYLUMS. 
When  prisoners  on  trial  remanded 

for  insanity  to,  92 

When    directors    of,   to  return    for 

trial,  9-3 

On  acquittal  for  insanity,  prisoner  to 

be  sent  to,  93 

To  be  supplied  with  cloth,  &c.,  from 

penitentiary,  124 

LYING  IN  WAIT. 
Murder  by,  how  punished,  4 

MAIL. 

See  Violation  of  the  Sabbath ,  36 


MAIM. 
See  Malicious  Shooting, 


6 


MALICIOUS  SHOOTING,  &c.. 

With  intent  to  kill,  Ac,  6 

Punishment,  6 

MANSLAUGHTER. 

Voluntary,  4 

Involuntary,  4 

Involuntary,  a  misdemeanor,  4 

Punishment  for  voluntary,  4 


MANUFACTORY. 

Burning  of. 


12 
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MARRIAGE. 
Subsequent,  a  plea  in  bar  to  prosecu- 
tion for  seduction  and  abduction,  8 
Of  person  when  former  husband  or 

wife  alive ;  proviso,  82 
Within  prohibited  degrees,  82-3 
Punishment  when  celebrated  in  state,  88 
Punishment  when  partj^  goes  out  of 
the  state  to  be  married  with  pur- 
pose of  returning,  &c.,  88 
Cohabitation  proof  of,  88 
Issuing,  license  contrary  to  law,  88 
Penalty,  83 
Celebrating,  contrary  to  law,  88 
Penalty,  88 
Between  white  person  and  negro,  84 
Penalty,  84 
Celebrating,  between   white  person 

and  negro,  84 

Penalty,  84 


MARRIAGE  LICENSE. 

False  swearing  to  obtain,  perjury, 


MARSHES. 
Carelessly  setting  flre  to. 


MEDICINES. 

Adulteration  of,  prohibited. 
Penalty, 

MEETING-HOUSE. 

Burning  of, 

MERGER. 
Felony  not  to  merge  civil  remedy, 


22 


MARRIED  WOMAN. 
Recognizance  may  be  taken  of  an- 
other for,  109 
When  without  further  surety,  109 


18 


MECHANIC  ART. 
Convict  in    penitentiary  to  be  in- 
structed in,  116 


89 
89 


12 


48 


MILL. 

Burning  of,  12 

Owner  or  occupier  of  a  grist,  disqual- 
ified as  grand  juror,  76 

MINOR. 
Recognizance  may  be  taken  of  an- 
other for,  109 
When  without  further  security,  109 

MISBEHAVIOR 
In  presnce  of  court,  a  contempt,  28 

Of  an  officer  of  the  court  in  his  offi- 
cial character,  29 

MISCARRIAGE. 
To  produce,  or  to  attempt  to  pro- 
duce; how  punished,  6 


MISDEMEANOR. 

Involuntary  manslaughter,  4 

Procuring  or  encouraging  abortion,         5 

Willful  and  negligent  infliction  of 
bodily  injuries  by  drivers,  &c.,  of 
public  conveyances,  8 

Fighting  animals  in  Alexandria 
county,  11 

Carelessly  setting  flre  to  woods, 
marshes,  &c.,  18 

To  injure  or  deface  capitol,  or  other 
public  buildings,  19 

To  injure  or  deface  statuary  in  capi- 
tol, capitol  grounds,  <&c.,  19 

To  injure  or  destroy  any  tree  in  capi- 
tol grounds,  &c.,  19 

Unlawful  removal  of  boundary  mon- 
uments, line  trees,  &c.,  19 

When  possession  of  forged  bank 
notes,  &c.,  21 

Obstructing  justice  by  threats,  Ac,        29 

Injuries  to  burial  grounds,  85 

Sale  of  intoxicating  liquors  on  Sun- 
day, 86 

Defined,  47 

Within  what  time  prosecution  for, 
must  commence,  49 

Punishments  in,  when  not  fixed  by 
law,  52 

Party  under  charge  of,  for  which 
there  is  remedy  by  civil  action, 
how  discharged  on  application  of 
complainant,  78 

Exceptions,  78 

To  be  inquired  of  and  presented  by 
grand  juries;  exception,  76 

Upon  indictment  for,  court  or  clerk 
in  vacation  to  award  process,  88 

When  capias  to  issue,  88 

When  summons  to  issue,  88 

County  and  corporation  courts  have 
exclusive  jurisdiction  for  trial  of,   87-8 

Insane  person  cannot  be  tried  for,  92 

Person  on  conviction  of,  sentenced  to 
confinement  in  jail  until  fine  and 
costs  are  paid,  how  discharged,  102 

Release  no  oar  to  issue  of  fieri  facias,  102 

In  prosecution  of,  not  necessary  to  is- 
sue capias  to  hear  judgment,  108 

In  prosecution  of,  court  may  proceed 
to  judgment,  108 

In  prosecution  of,  accused  need  not 
be  present,  108 

In  prosecution  of,  if  punishment  be 
infamous,  duty  of  court,  108 

In  prosecution  of,  nature  of  proceed- 
ings thereon,  103 

MISNOMER. 
Indictment  not  to  abate  by  reason  of, 

of  accused,  82 

Indictment  may  be  amended  by  court 

before  or  in  course  of  trial,  82 
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MISPRISON  OF   TREASON. 
Information  of,  to  be  given  to  the 
governor  or  conservator  of  tbe  peace, 
Punishment  for, 

MONEY. 
Obtaining,  by  false  pretenses  with  in- 
tent to  defraud, 


8 
8 


Injuries  to, 
Removal  of, 


MONUMENTS. 


17 


19 
19 


MORALS. 
Offences  against,  32-9 

MULE. 

Penalty  for  larceny  of. 


16 


MURDER. 

Definition  of,  in  first  degree, 
Definition  of,  in  second  degree, 
Punishment  of,  in  first  degree, 
Punishment  of,  in  second  degree, 
Mortal  wound  in  a  duel  fought  out  of 
the  state  by  a  resident  of  the  state, 
by  previous  agreement. 
Where  prosecuted, 
Entering,  with  or  without  breaking 
into  a  house  in  the  day  or  night, 
to  commit. 
Death  occasioned  by  obstruction  to 
railroad  or  canal,  or  fixtures  there- 
of, in  the  first  degree, 
On  indictment  for,  jury  may  find  ac- 
cused not  guilty  of  tne  felony,  but 
guilty  of  in  voluntary  manslaughter, 
On  trial  for,  jury  to  ascertain  degree. 
On  trial  for,  if  prisoner  confers  his 

guilt,  court  to  determine  degree, 
See  Homicide. 

NEGRO 
Intermarrying  with  a  white  person ; 

penalty, 
Celebrating  marriage  between  white 

person  and ;  penalty. 


4 
4 
4 
4 


9 
9 


14 


18 


95 
95 

95 


84 
84 


NEW  TRIAL 
May  be  granted,  on  petition  for  writ 

of  error  in  vacation,  98 

Allowed    to  prisoner  after    he    has 

been  sent  to  the  penitentiary,  100 

See  foot  note  to  page  100. 

NON-RESIDENTS 
Not  liable  for  passing  or  receiving 
notes  under  five  dollars  in  pay- 
ment, 45 

NOTARY  PUBLIC 

Forging  of  return  or  attestation,  20 

A  conservator  of  the  peace,  "55 

Powers  and  duties,  55-7 


NOTES 

Issuing  and  circulating  without  au- 
thority of  law ;  penalty,  44 
Of  unchartered  banks  for  passing  and 

receiving;  penalty,  44 

Penalty  for  bringing  into  state,  for 
purpose  of  circulation,  notes  under 
five  dollars,  44 

Penalty  for  passing  or  receiving  sach 

note  in  payment,  44 

Penalty  to  whom  payable,  45 

Non-residents  excepted,  4o 

Penalty  for  issuing  notes  under  fire 

dollars,  4o 

Who  deemed  issuer,  4o 

How  penalty  recovered,  45 

OATH 

To  be  taken  by  justice,  59 

Of  foreman  of  grand  jury,  7'] 

Of  grand  jurors,  7«i 

OBSCENE  BOOKS,  &c. 
Penalty  for  importing,   publishing, 

selling,  &c.,  -14 

When  warrant  to  search  for,  67 

OBSTRUCTING  JUSTICE. 

By  force,  29 

By  impeding  judge,  &c.,  29 

By  intimidating  same,  29 

By  threats,  29 

A  misdemeanor,  29 

OBSTRUCTION  TO  CANAL. 
Death  by  reason  of,  murder,  IS 

OBSTRUCTION   TO  RAILROADS. 

Death  by  reason  of,  murder,  IS 

OBSTRUCTION  TO  HIGHWAYS. 

Penalty  for  killing  trees  near  a  high- 
way, 145 


OFFENCES. 

Concealing  felonies, 

Compounding,  when  not  felonies, 

Common  law, 

Committed  without  the  state,  how 
punishable. 

Committed  on  the  boundary  of  two 
counties. 

When  charge  dismissed;  judgment 
for  costs  against  prosecutor  in 
favor  of  accused. 

Accused  may  be  acquitted  of  part 
and  convicted  of  part  of,  charged 
and  sentenced  accordingly. 

If  verdict  be  set  aside  and  new  trial 
be  awarded,  proceedings  to  be  as  if 
no  verdict  had  been  found. 

Committed  by  convicts  in  peniten- 
tiary, how  charged  and  tried. 


27 
27 
48 

50 

50 


79 


JM 


94 
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OFFENCES  AGAINST  MORALITY, 

&c. 

Bigamy;  punishment;  proviso,  82 
Marriage  within  prohibited  de^prees, 

prohibited,  82-3 

Adultery,  38 
Issuing  marriage  license  contrary  to 

law,  33 

Lewdness,  88 

Keeping  house  of  ill-fame,  84 

Obscene  books,  prints,  &c.,  84 

Intermarriage  of  negroes  and  whites,  84 
Celebration    of    marriage    between 

whites  and  blacks,  34 
Crime  against  nature,  34 
Cruelty  to  animals,  85 
Injuries  to  burial  grounds,  35 
Profanity  and  drunkenness,  35 
Violation  of  sepulture,  85 
Disturbance  of  religious  worship,  36 
Sale  of  intoxicating  liquors  on  Sun- 
day, 86  : 
Violation  of  Sabbath,  86 
Having  dangerous  weapons  at  places 
of  worship,  37 

OFFENCES  AGAINST  THE  PEACE. 

Persons  arrested  for  riot  committed 

or  bailed,                           .  30 
Riot,  rout,  and  unlawful  assembly,  30 
Penalty  on  justice  failing  in  duty,  80-81 
Carrying  concealed  weapons,  31 
Justices  and  persons  acting  under, 
guiltless  if  person  be  killed,  &c.,  if 
either  of  tnem  be  killed  all  en- 
gaged in  assembly  guilty,  81 
Penalty  on  a  person  disobeying  order 

of  justice  to  disperse,  31 
Punishment  of  rioter,  when  dwelling 

injured,  when  not,  31 

OFFENCES  AGAINST  THE  PER- 
SON. 
Injuries  by  drivers,  Ac.   of   public 

conveyances,  4 

Manslaughter  involuntary,  4 

Manslaughter  voluntary,  4 

Murder  in  first  degree  defined,  4 

Murder  in  second  degree  defined,  4 

If  death  occur  out  of  the  state,  4 

Posting,  4 

Abortion,  5 
Malicious  shooting,    stabbing,  &c., 

with  intent  to  kill,  6 
Shooting  at  a  person  in  the  street,  or 

place  of  public  resort,  6 
Shooting,  &c.,  in  commission  of,  or 

attempt  to  commit  a  felony,  6 
Unlawful  shooting,  &c.,  with  intent 

to  kill,  &c.,  6 

Abduction,  7 

Extortion,  7 
Kidnapping  a  child  for  the  purpose 

of  extortion,  7 

23 


Robbery  by  violence,  7 

Robbery  without  violence,  7 

Seduction,  7 
Seizure  and  seduction  of  a  child,  for 

purpose  of  extortion,  7 
Threats    of  Injury,  Ac,    to    extort 

money,  7 
Carnal  knowledge  by  force  of  a  fe- 
male of  twelve  years  or  more,  8 
Carnal  knowledge  of  same,  without 

force,  8 
Carnal  knowledge  of  a  child  under 

twelve,  8 
Kidnapping,  with  intent  to  sell   or 

use  as  a  slave,  8 

Rape,  8 
Duelling,  9-10 
Prize-fighting,                                     10-11 

OFFENCES  AGAINST  THE  SOV- 
EREIGNTY OF  THE  STATE. 

Treason,  2 

Advising  or  conspiring  to  rebel,  8 
Attempting  or  instigating  others  to 

establish  usurped  government,  3 

Misprision  of  treason,  8 

OFFENCES  AGAINST  PROPERTY. 

Burning  of  dwelling-house,  jail,  or 

prison,  11 
Certain  other  house,  12 
Piles  of  wood,  &c.,  12 
House  not  previously  mentioned,  18 
Bridges,  &c.,  13 
Woods,  fences,  Ac.,  13 
To  defraud  owner  or  insurer,            18-14 
Burglary,  14 
Entering  dwelling-house,   in    night 
titr.e,  with  intent  to  commit  rob- 
bery, 14 
Entering  an  ofiice,  &c.,  for  purpose 
of   committing  larceny   or   other 
felony,  14 
Entering  office  for  purpose  of  com- 
mitting murder,  rape,  or  robbery,  14 
Larceny,  grand  and  petit,  15 
Larceny  of  bank  notes,  &c.,  15 
Receiving    stolen    goods,    knowing 

them  to  be  stolen,  16 

Embezzlement,  16 

Taking  or  secreting  a  child,  16 
Fraudulent  conversion  of  money,     16-17 

Destroying  or  concealing  a  will,  17 
Fraudulent     failure     to     pay    over 

money,  17 

Fraudulent  entries  in  accounts,  17 
Obtaining   money  under  false  pre- 

'tense<»,  17-18 

Destroying  a  vessel,  18 

Injuring  a  canal,  railroad,  <&c.,  18 

Poisoning  horses,  18 

Injury  to  monuments  or  corner  trees,  19 

Injury  to  public  buildings,  19 

Public  buildings,  offences  against,.  19 


•    I 
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Injury    to     trees,    &c.,     in     public 

grounds,  19 

OFFENCES  AGAINST   PUBLIC 
HEALTH. 

Adulteration  of  provisions  and  medi- 
cines ;  penalty,  39 

Sale  of  unsound  provisions  forbid- 
den ;  penalty,  39 

OFFENCES  AGAINST   PUBLIC 
JUSTICE. 
Perjury,  22 
Bribery  of  oflScers  to  vote,  23 
Bribery   of  officers  to  prevent  ser- 
vice of  process,  24 
Acceptance  (»f  bribes  by  officers,         23-4 
Lobbying,                                              23-4 
Employing  persons  to  lobby,  24 
Aiding  e^cape  of  a  prisoner,  26 
Officer    permitting    escape   of    pris- 
oner, 26 
Officer  negligently  suffering  same,  26 
Escape  ot   convicted   prisoner  from 

jail  by  violence,  25-6 

Escape  of  a  prisctner  from  jail  not 

under  sentence,  26 

Escape  by  setting  fire  to  jail,  &c.,  26 

Officers  refusing  to  execute  process,  26 
Failing   to   obey   order   of  justices, 

&c.,'  26-7 

Concealing  or  compounding  offences,  27 

Extortion,  27 

Fraudulent  issue  of  fee  bills,  27 
False  entries  in  and  destruction  of 

records,  27 
Stealing   or   destroying    public  rec- 
ords, 28 
Corruptly  summoning  a  juror,  28 
Corruptly  procuring  summons  of  a 

juror,  28 

Contempt  of  courts,  28 

Obstructing  justices  by  threats,  29 

OFFENCES  AGAINST   PUBLIC 
POLICY. 

Keeping  faro  bank,  &c.,  40 

Permitting  same  to  be  exhibited,  40 

Acting  as  doorkeepers,  &c.,  41 

Betting  prohibited,  &c.,  41 
Losing  or  winning  more  than  twenty 

dollars,  &c.,  41 
Keeper  of  ordinary,  &c.,  permitting 

unlawful  gaming,  42 
Keeper  of  ordinary,  &c.,  hiring  his 

premises  for  purpose  of  gaming,  42 

Cheating  at  games,  42 

Betting  on  elections,  -43 

Buying,  &c.,  lottery  tickets,  48 

Setting  up  or  promoting  lotteries,  43 

Unchartered  banks,  44 

Issuing  and  circulating  notes,  44 
Passing,  &c.,  notes   of  unchartered 

banks,  44 


Notes  under  five  dollars,  4t 
Crediting  students,  4 
Frauds  by  tobacco  inspectors,  4 
Frauds  on  election  laws,  4' 
Importing  ccnvicts,  4? 
Process  to  issue  immediately  indict- 
ment, &c.,  found,  S5 
Trial  to  proceed  immediately  on  ap- 
pearance and  plea  of  accused,  ^■' 
On  failure  to  appear  and  plead,  court 
to  render  judgment  as  if  he  had 
confessed,  ^.■ 

OFFENCES  AGAINST  STATE  SOV- 
EREIGNTY. 

Advising  to  rebel. 

Attempting  to  establish  usurped  gov- 
ernment, 
Conspiring  to  incite  insurrection,  ^ 

Misprision  of  treason, 
Treason,  3 


OFFICE. 

Incapacity  (duelling). 

Incapacity  to  hold  (perjury). 

Incapacity  to  hold  ?uribes), 

Disability  to  hold  (altering,  &c.,  pub- 
lic records). 

Incapacity  to  hold  (sheriff  corruptly 
summoning  juror). 


"> 


OFFICER 

Voluntarily  suffering  escape  of  pris- 
oner charged  with  felony, 

Negligently  suffering  escape  of  pris- 
oner charged  or  convicted  of  a  fel- 
ony, or  of  offence  not  felony, 

Refusing  to  receive  a  prisoner  law- 
fully committed. 

Willfully  and  corruptly  refusing  to 
execute  process  of  arrest,  &e., 

Willfully  and  corruptly  delaying  to 
execute  process  of  arrest,  &c.. 

Extorting  money  in  performance  of 
an  official  duty. 

Fraudulently  issuing  fee  bills, 

Making  a  false  entry,  &c.. 

Violence  or  threats  to,  of  court, 

Misbehavior  in  official  character, 

Disobedience  or  resistance  of,  of  the 
court,  &c.. 

Penalty  for  failure  to  execute  coro- 
ner's warrant  or  summons, 

May  pursue  one  charged  with  an  of- 
fence into  another  county, 

Duty  to  bring  persons  arrested  and 
the  warrant  of  arrest  before  a  jus- 
tice. 

Duty  to  carry  prisoner  ordered  to  be 
committed  to  county  in  which  trial 
should  be,  69- 

Duty  where  accused  is  committed  for 
future  examination,  71 


2n 
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I>uty  to'  require    sufficient  security 
when  accused  is  let  to  bail  with  se- 
curity, 74 
Failing  to  summon  grand  jury  and 
return  a  list  of  their  names  ;  pen- 
alty, 77 
Having  capias  under  which  accused 
is  let  to  bail  to  give  him  certificate 
of  the  fact,                                          83-4 
Arresting  person  under  capias  issued 
from   a  court  for  an  offence  not 
bailable  to  deliver  him  to  court  or 
the  jailor  thereof,                                 84 

So  also  where  bail  is  not  given,  84 

Making  arrest  under  capias,*  when 
he  may  admit  to  bail,  84 

Recognizance  for  appearance  to  be 
taken,  84 

To  return  same  to  court  before  re- 
turn day,  84 

Failing  to  make  return  of  recogni- 
zance to  court  on  or  before  return 
day ;  penaltv,  84-6 

Penalty  for  taking  insufficient  bail,       85 

Of  court  to  execute  sentence  of  death,  99 

To  deliver  prisoner  sentenced  to  con- 
finement in  the  penitentiary  to  su- 
perintendent in  a  reasonable  time,   100 

Penalty  for  failure  to  do  so,  100 

Allowed  necessary  expense  for  con- 
veying prisoner  to  jail  or  the  pen- 
itentiary, 100 

Who  to  pay  them,  100 

And  guard  during  time  employed  in 
conveying  prisoner  to  penitentiary 
or  other  place  privileged  from  ar- 
rest, except  for  breach  of  the  peace 
or  felony,  101 

Time  estimated  one  day  for  every 
twenty  miles,  JOl 

To  collect  costs  and  pay  over  to  those 
entitled,  105 

Allowed  compensation  by  court  for 
service  in  criminal  cases  not  other- 
wise provided  for ;  proviso,  105 

Vouchers  to  be  sent  with  certificate 
to  auditor  of  public  accounts,  106 

Of  penitentiary ;  when  removable  by 
governor,  121-2 

Of  penitentiary  not  entitled  to  re- 
wards offered  for  recapture  of  pris- 
oners escaping  from  penitentiary,     127 

Not  to  receive  reward  offered  for 
apprehension  of  person  by  virtue 
of  process  in  his  hands,  189 

For  failing  to  return  writs  of  fieri  fa- 
cias or  capias  pro  fine ;  how  pun- 
ished, 141-2 

Duty  of  attornev  for  commonwealth,  142 

Penalty  for  failing  to  perform,  142 


ORDER  OF  PUBLICATION 
In  proceedings  against  a  corporation 
by  indictment,  &c., 


86 


Expense  to  be  certified  to  auditor  of 
public  accounts  and  pafd  out  of  the 
treasury,  86 

Expense  to  be  taxed  in  costs,  col- 
lected of  defandant  and  paid  into 
treasury,  87 

ORDINARY  KEEPERS. 

Penalty  for  permitting  unlawful  gam- 
ing at  his  house ;  how  permission 
proved,  42 

License  forfeited  for  permitting  same,  42 
Security  for  good  behavior  required,  42 
Penalty  for  hiring  out  his  house  for 

purpose  of  gaming,  42 

When    presumption  against  tavern 

keeper,  42 

Penalty  and  forfeitures,  42 

Disqualified  as  grand  juror,  75 

OVERSEER  OF  ROAD 
Disqualified  to  act  as  grand  juror,         75 

OUTLAWRY. 

When  judgment  of,  rendered,  86 

When  judgment  revived,  corrected, 

&c.,  86 

What  judgment  of,  to  be  rendered,       86 

OVERSTINT. 
When  allowed  to  convicts  in  peni- 
tentiary, 180 
How  and  when  paid,                        180-81 
Amount  to  be  allowed  for ;  how  fixed,  131 

OVERT  ACT. 
Evidence  as  to,  in  treason,  2 


How  completed. 


PANEL, 


90 


PARDON. 

By  governor,  not  to  be  granted  be- 
fore conviction,  189 

By  governor,  not  to  be  granted  to 
person  convicted  of  treason  before 
or  after  conviction,  without  consent 
of  general  assembly,  139 


PARENTS 

Not  accessories  after  the  fact, 


48 


PARTY  TO  SUITS. 
Violence  or  threats  to,  when  a  con- 
tempt of  court,  28-9 

PENAL  LAWS. 
Violations  of,  to  be  enquired  of  and 
presented  by  grand  jury,  76 


Cumulative, 


PENALTIES. 
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PENITENTIARY. 
How  term  of  confinement  in,  fixed,       62 
Sentence  of  confinement  in,  how  bus- 

pended,  97 

Officer  to  deliver  prisoner  to  Buperin- 

tendent  of,  in  a  reaBonable  time,        100 
Penalty  for  failure  so  to  do,  100 

Becord  of  sentence  to,  to  be  trans* 

mitted  to  superintendent  of,  100 

Property  attached  to,  described,  112 

Property  attached  to,  in  whose  cus- 
tody ;  authority  to  employ  prison- 
ers oat  of  enclosure,  112-13 
To  be  for  the  confinementof  convicts ; 
United  States  prisoners    may    be 
confined  there;  terms,  118 
Legislative  committee  to  examine  it,   114 
Governor  to  prescribe  rules  to  be  post- 
ed in  prison,                                         114 
B^ord  of  conviction  and  register  to 

be  kept,  114 

Committee  of  convict's  estate;  when 

and  how  appointed,  114 

May  sue  and  be  sued,  &c.,  114 

Maintenance  of  convict's  family,  115 

To  render  accounts  of  his  trusts,  115 

Estate  to  be  redelivered  to  convict  on 

his  discharge,  115 

When  estate  to  be  committed  to  she- 
riff, 116 
When  convict's  real  estate  may  be 

sold,  115 

Treatment  of  convicts,  11&-16 

Prisoner  to  subscribe  to  the  rules,        116 
Male  and  female  convicts  to  be  kept 

separate,  116 

To  be  kept  to  hard  labor,  116 

Social  intercourse,  &c.,  forbidden,       116 
How  fed,  116 

Superintendent  authorized  to  change 
diet ;  of  whitewashing  and  cleaning 
the  apartments;  hours  for  work; 
rules  tor  admission  of  visitors,  117 

Privileges  for  the  sick ;  hospital  stew- 
ard ;  surgeon  to  have  control  of 
hospital  acpartment,  117 

What  kind  of  work  convicts  may  be 

required  to  do,  117 

Power  to  hire  out  convicts,  118 

Duty  of  the  governor,  118 

Hires  to  be  paid  into  the  treasury,       118 
Confinement  of  convicts,  118 

Punishment  for  misbehavior,  118-19 

Record  of  conduct  of  convicts  to  be 

kept,  119 

Record  to  be  submitted  to  governor,    119 
Copies  to  be  posted  in  cells,  119 

Allowance  to  convict  on  his  discharge,  119 
The  surgeon  to  visit  hospital  every 

day,  &c.,  119-20 

To  render  surgical  aid  to  convicts,       120 
Hospital,  120 

Hospital  to  be  inspected  every  week,   120 
Visitors,  120 


Of  the  directors;  their  general  du- 
ties, 120-:^ 

A  quorum,  meetings,  &c.\  when  su- 
perintendent and  general  agent 
may  be  removed  and  successors  ap- 
pointed, 121-11 

Power  of  board  in  investigating  mat- 
ters ordered  by  the  governor,  12S 

Taking  of  inventories,  1:^ 

Annual  report  of  board,  122 

The  clerk  of  the  penitentiary ;  his  da- 
tie?,  12^ 

The  superintendent,  and  allowance  to 
him,  1% 

Powers  of  superintendent,  1^ 

Duties  of  assistants,  1% 

How  assistants  and  guards  appointed  ; 
to  take  oath  of  office ;  authority  to 
carry  and  use  arms,  124 

Power  of  superintendent  to  make  pur- 
chases and  send  bills  to  general 
agent;  ward  accounta  to  be  kept: 
his  monthly  report  to  directors: 
settlement  with  general  agent,       124-5 

Authority  to  sell  work  and  manufac- 
tures, 1^ 

Work  for  lunatic  asylums,  12? 

Superintendent  to  account  therefor,     V3 

Annual  general  account  to  be  ren- 
dered, liv 

When  account  to  be  part  of  annual 
report  of  board  of  directors,  126 

Guards ;  their  duties ;  how  employed 
and  dismissed,  126 

Compensation  of  guards,  12^: 

Convicts  employed  outside  of,  to  be 
guarded,  V2', 

Rewards  for  prisoners  escaping  ;  how 
paid,  VT, 

Officers  of,  not  entitled  to  reward,        liT 

The  general  agent ;  his  duties  and  lia- 
bilities, 12: 

His  purchases  and  drafts  on  treasury 
to  meet  demands,  &c.,  '   }^ 

Report  of  general  agent  to  the  board 
of  directors ;  treasurer  to  open  ac- 
count with  penitentiary,  12>-9 

General  agent  to  make  annual  settle- 
ment of  his  accounts,  128-^ 

General  agent  may  carry  on  mercan- 
tile business  on  his  own  account,      130 

Transfers  to  his  successor,  130 

Power  of  superintendent  to  contract 
for  employing  convicts  in,  1^' 

Convictsmay  be  tasked;  overstintf  13041 


PERJURY. 

Defined, 

False  swearing  in  order  to  obtain 
marriage  license. 

Within  what  time  it  must  be  prose- 
cuted, 49 
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Person  convicted  of,  cannot  be  a  wit- 
ness although  pardoned  or  pun- 
ished, . 

PERSONS   GOING  ARMED. 
May  be  required  to  enter  into  recog- 
nizance, 

PERSONAL  PROPERTY. 
Hurning  of, 

PETIT  LARCENY. 
How  punished, 

^Punishment  on  second  conviction  of, 
"When  found  guilty  of,  on  charge  of 

^rand  larceny. 
When  found  guilty  of  grand  larceny 

on  charge  of, 


51 


PETIT   TREASON. 


Abolished, 


67 


12 


16 
68 

95 

95 


48 


PHYSICIAN. 
To  attend  coroner's  inquest,    .  66 
I>uty  of,  66 
Compensation,  66 
Court  may  appoint,  to  attend  prison- 
ers in  jail;  allowance  for  attend- 
ance, 104 

PLEAS. 

In  bar  to  prosecution  for  seduction,  7 

Of  autrefois  convict,  10 

Of  autre Ais  acquit,  50 
Of  not  guilty  to  be  entered  by  court, 

accused  refusing  to  plead  or  confess,  88 

POISON. 

Murder  by,  4 

W  here  person  dies  in  another  state,  5 

Sales  of,  how  regulated,  5 

Sales  of,  to  be  recorded  in  a  book,  5 

Sales  of,  to  be  labeled  •*  poison,"  5 
Sales  of,  to  be  labeled  with  English 

name  of;  penalty,  6 
Not  to  apply  to  prescriptions  of  phy- 
sicians, 6 

POISONOUS  DRUGS. 

Sales  of,  how  regulated,  6 
To  be  labeled  with  English  name  of 

drugs,  penalty,  6 

POISONING. 

Cattle,  malicious,  18 

Cattle  with  intent  to  defraud,  18 

Hi^rscs,  malicious,  18 

Horses  with  intent  to  defraud,  18 

POLICE. 
Special  county,  how  appointed,  57-8 

Special  county,  how  removed,  58 

Special  county,  how  vacancy  created,  68 

Special  county,  jurisdiction  of,  68 


Special  county,  power  to  arrest  per- 
sons and  search  for  stolen  property,    68 
Special  county,  when  stolen  property 

found,  procedure,  68 

Special  county,  oath  of  office,  69 

Special  county,  compensation,  69 

Special  county,  authorities  to  call  for 

aid,  69 

For  watering  places,  colleges,  &c., 
how  appointed,  powers,  and  oath 
of  office,  60 

POLICE  LAWS. 

Violation  of,  process  to  issue  imme- 
diately after  indictment,  &c. ,  found,    86 

Trial  to  proceed  immediately  on  ap- 
pearance and  plea  of  accused,  85 

On  failure  to  appear  and  plead  court 
to  give  judgment  as  if  accused  had 
confessed,  86 

POLICE  REGULATIONS. 

See  Sale  of  Intoxicating  Liquors  on 
Sunday,  86 

POSSESSION. 

Of  burglarous  tools,  prima  facia  evi- 
dence of  intent,  14 


POSTING. 
For  not  fighting  or  accepting  a  chal- 
lenge to  fight  a  duel. 


10 


76 

77 
77 


77 


PRESENTMENTS. 
Not  to  be  made  where  no  corporeal 
punishment  or  fine  limited  to  maxi- 
mum of  five  dollar^. 
Made  on  the  knowledge  of  two  or 

more  of  gran^  jury. 
Made  on  testimony  of  witnesses. 
Names  of  grand  jurors  or  witnesses 
giving  the  information  to  be  writ- 
ten on  ft>ot  of. 
Irregularities  in  time  and  manner  of 
selecting  grand  jurors,  or  in  writ 
of  venire  facias,  or  in  manner  of 
executing  same  not  to  vitiate. 
Form  of  prosecutions. 
When  information  may  be  filed, 
Cases  in  which  there  is  a  prosecutor. 
When  prosecutor  liable  for  costs, 
Certain  forms  dispensed  with  in  pros- 
ecutions for  perjury. 
Forms  in  cases  of  embezzlement  and 

larceny,  78-80 

In  cases  of  forgery,  80 

For  offences  affecting  real  estate,  or 
for  stealing,  &c.,  any  personal  es- 
Ute,  80-1 

Where  intent  to  injure,  defraud,  or 
cheat  is  required  to  constitute  an 
offence,  81 

Unnecessary  allegations,  81 

What  defects  in  indictments  not  to 
vitiate  before  verdict,  81-2 


77 
78 
78 
79 
79 

79 
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What  defects  not  to  vitiate  after  ver- 
dict, 82 

Accused  discharged  if  not  tried  in 
time,  82 

When  not  indicted  by  reason  of  in- 
sanity, 82-8 

What  process  to  issue  on  present- 
ment, &c.,  for  a  felony,  88 

What  process  to  issue  on  present- 
ment, &c.,  for  misdemeanor,  83 

How  proccjss  directed  and  return- 
able, 83-4 

Process  directed  to  other  counties,         84 

Where  process  of  arrest  may  be  exe- 
cuted, 84 

To  whom  person  arrested  may  be  de- 
livered, 84 

When  admitted  to  bail,  84-6 

When  information  need  not  bo  filed, 
but  a  summons  to  issue,  85 

In  prosecution  for  certain  offences 
against  public  policy,  or  against 
the  tax  laws,  or  for  violating  police 
laws,  how  process  to  issue  and  be 
proceeded  on,  85 

Defects  of  form  in  presentments,  &c., 
under  two  preceaing  sections,  85 

Process  in  certain  prosecutions  for 
misdemeanor,  86 

What  shall  not  work  discontinuance 
of  a  prosecution,  8G 

When  judgment  of  outlawry  ren- 
dered, or  corrected,  &c.,  86 

What  judgment  of  outlawry  to  be 
rendered,  .  86 

Proceedings  against  corporations  fail- 
ing to  appear  and  plead ;  expense 
of  publication,  how  certified,  paid, 
ana  taxed  in  cost«,  86-7 

PRINCIPAL 
In  a  recognizance,  how  ho  may  be 

surrendered  by  his  surety,  110 

Proceedings  thereon,  110-11 

PRINCIPAL  IN  SECOND  DEGREE. 
How  punished,  48 

PRISONERS. 

Aiding  escape  ot,  from  jail,  &c.,  25 

Aiding  escape  of;  how  punished,  25 

Officers  permitting  escape  of,  25 

Escaping  from  jail,  25-6 

Refusing  to  assist  officer  in  case  of 

escape  of,  26 

How  discharged  when  under  sentence 
of  confinement  for  a  fixed  term, 
and  afterwards  until  fine  and  costs 
are  paid,  101-2 

Confined  in  jail  until  fine  and  costs 
are  paid,  or  under  capias  pro  fine, 
may  be  hired  out  to  pay  fine  and 
costs,  102 

Time  limited  to  si^x  months,  102 


County  judge  to  assent,  If: 

Contract  of  hiring  to  be  filed  in  the 

clerk's  office  of  county,  •       Vt 

On  refusal  to  comply,  remanded  to 

jail,  and  capias  pro  fine  to  issue.       10: 
Allowed  medical  attendance,  U4 

Furnished  with  clothing  when  need- 
ed. 1C4 
United  States,  may  be  confined   in 
penitentiary,                                  118-14 

PRIVATE  ACTION 
Given  against  issuer  of  note  under 
five  dollars,  4-5 

PRIVILEGE 
Of  officer  and  guard  from  arrest  while 
conveying  prisoner  to  penitentiary 
or  other  place,  save  in  felony  or 
breach  of  the  peace,  lul 


PRIZE-FIGHTING. 

How  punished. 


10  I : 


PROCEEDINGS 

Against  person  selling,  &c.,  liquor, 
&c. ,  at  or  near  religious  assemblies,    S"* 

PROCEEDINGS  AGAINST  CON- 
VICTS. 

Convict  guilty  of  specific  offences,  or 
conspiring  to  commit  them,  131 

Punishment  for  such,  ^         13- 

Convict  not  discharged  pending  pros- 
ecution, \'^ 

Nor  sentenced  to*  further  imprison- 
ment in  addition  to  that  pre- 
scribed, 132 

If  convicted  of  other  felony,  t«  be 
sentenced  as  if  discharged  when 
he  committed  it,  13:2 

Jurisdiction  for  trials  of  convicts  in 
penitentiary,  l:3o 

When  before  sentenced,  how  addi- 
tional term  for  second  conviction 
imposed,  13o 

How  the  fact  tried,  issue  made  up, 
and  convict  sentenced,  133-4 

Offences  committed  in  penitentiary, 
how  charged  and  tried,  lS4-fi 

Who  competent  witnesses,  13-^ 

Proceedings  in  other  respects,  133 

PROCEEDINGS   IN  CRIMINAL 
GASES. 

Proceedings  against  Indians,  107 

Summons  for  a  witness ;  how  com- 

.  pel  led  to  attend,  107-? 

Recognizances;  when  and  how  taken,  1«^ 
Their  condition,      ^  lOg-9 

Recognizance  for  insane  person,  or 

one  under  disability,  109 

Person  failing  to  give  recognizance 
to  be  committed  to  jail,  109 
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Kecognizances  taken   out  of  court, 

where  to  be  sent,  109 

"Where    default    recorded ;     process 

thereupon,  109-10 

Surety  discharged  on  payment  into 

court,  110 

How  penalty  is  remitted,  110 

Action  or  recognizance  not  defeated 

for  defect  of  form,  110 

Surety  may  surrender  principal,  110 

Proceedings  thereon,  110-11 

As  to  fines  on  jurors.  111 

They  must  be  presciit  or  have  been 

served  with  a  rule,  111 

PROCESS. 

Bribes  to  prevent  service  of,  24 

Of  arrest;  officer  willfully,  «fcc.,  de- 
laying execution,  26 

Of  arr«'st ;  offii-er  willfully,  &c.,  re- 
fusing to  execute,  26 

Ko  other  necessary  when  accused  is 
in  custody,  recognized,  or  sum- 
moned to  appear  to  answer  pre- 
sentment, &c.,  78 

Court  may  compel  appearance  of  ac- 
cused, 78 

In  case  of  misdemeanors,  for  arrest 
of  person  presented,  indicted,  &c., 
bv  whom  awarded,  83 

Capias  or  summons ;  when  offence 
punishable  by  infamous  or  corpo- 
real jiunishment,  83 

Summon?  in  all  other  cases,  83 

When  summons  returned  unexecuted 
or  not  found,  and  defendant  do  not 
appear,  capias  may  issue,  83 

How  directed  and  how  returnable,     83-4 

Rule  in  civil  process  to  apply  in  crim- 
inal cases,  83 

For  same  offence  may  be  pent  to  dif- 
ferent counties,  83-4 

Pirectod  to  other  counties,  to  be  for- 
warded by  mail,  postage  paid,  84 

"When  issued  for  arrest  in  criminal 
prosecution  by  court  in  session,  to 
oe  exocuted  in  any  pfert  of  the 
stiite  bv  officer  to  whom  directed,       84 

Failure  to  award  not  to  work  discon- 
tinuance of  prosecution,  86 

In   certain   prosecutions   for   misde- 

86 


PROPERTY 

Attached  to  penitentiary, 


112 


mcanor 


Of  arrest  of  a   party  presented    or 
indicted  for  felony,  judge  or  jus- 
tice to  issue,  93 
To  whom  directed,                                   93 
What  it  commands,  93 
On  recognizance,  from  what  court  to 


issue 


Penaltv, 


PROFANITY. 


109 


35 


PROHIBITED  DEGREES. 
Marriage  within,  32-3 


PROSECUTIONS 
For  offences  against  commonwealth 
by  presentment,   indictment,   and 
information,  80 

Failure  to  award  process  or  enter  con- 
tinuance on  the  record  not  to  work 
discontinuance  of,  86 

Whole  cost  of,  to  be  certified,  106 

PROSECUTOR. 

Name  of,  to  be  written  at  foot  of  pre- 
sentment, &c.,  79 

Ma>  be  required  to  give  security  for 
costs,  79 

On  failure  so  to  do,  court  may  dis- 
miss prosecution  at  his  costs,  79 

If  prosecution  be  dismissed,  or  ac- 
cused discharged,  judgment  for 
costs  against  prosecutor  in  favor  of 
accused,  79 

To  pay  witnesses  or  other  legal 
charges,  unless  judgment  be  against 
defendant,  105 

Charges  to  be  taxed  in  costs ;  paid 
to  the  person  entitled  to  receive 
by  sheriff  or  officer  who  may  re- 
ceive them,  106 

PROSTITUTION. 

Taking  a  child  for,  8 

Offence  of;  how  punishod,  38 

Keeping  a  house  for,  34 

PROVISIONS. 
Adulteration    of    prohibited ;     pen- 
alty, 39 
'  Sale  of  prohibited  ;  penalty,                  39 

PROMISE  IN  WRITING. 

Failure  to  redeem  promise  in  wri- 
ting to  deliver  crops  on  advance  of 
money  thereon,  17 

PUBLICATION 

Of  obsc»me  books,  &c.,  84 

Of  proce>«  against  corporations;  how 
certified  and  paid  ;  taxed  in  costs,      86 

PUBLIC  BUILDING  (OTHER 

THAN  JAIL). 

Burning  of,  12 

Injury  to,  19 

PUBLIC  CONVEYANCES. 

Injuries,  willfully  and  negligently 
done  by  drivers,  &c'.,  '        8 

PUBLIC  ENEMIES. 
Adhering  to,  2 

See  Treason. 
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PUBLIC  GROUNDS. 
Injury  to,  19 

PUBLIC  HEALTH. 
Offences  against ,  89 

PUBLIC  OFFICER. 
Forgery  of  return  or  attestation  of,       20 

PUBLIC  POLICY. 

Offences  against ;  process  to  issue  im- 
mediately after  indictment  found,      85 

Trial  to  proceed  immediately  on  ap- 
pearance and  plea  by  accused,  85 

On  failure  to  appear  and  plead  court 
to  render  judgment  as  if  he  had 
confessed,  85 

PUBLIC  RECORDS. 
Forgery  of,  20 

False  entry,  &c.,  by  clerk  or  other 

officer,  27 

Fraudulently  altering,   erasing,  de- 
stroying or  secreting,  27 
Stealing,  28 
Destroying,  28 

PUBLIC  RESORT. 
Shooting  at  a  person  in,  6 

Penalty  for,  7 

PUNISHMENT. 

Statutory,  47 

In  misdemeanors,  when  not  fixed  by 
law,  52 

In  cases  of  second,  conviction  of  fel- 
onies, 52 

In  two  previous  convictions  of  Mo- 
nies,  52 

In  second  conviction  of  petit  larceny,  63 

When  convicted  of  two  or  more  of- 
fences, 53 

Of  femHles,  when  offence  punishable 
with  stripes,  53 

Of  offences  committed  by  convicts  in 
penitentiary,  132 

RACE  FIELD. 

Betting,  &c.,  at  faro  bank,  &c.,  pro- 
hibited, 41 
Penalty,                                                     41 
Exceptions,  41 


RACING 

Horses  on  public  roads, 
Horses  over  a  bridge. 


146 
146 


RAFFLING 

For  money  or  other  thing  of  value,  43 

Permitting  same,  43 

Penalty,  "  43 

See  Lotteries,  43 


RAILROAD. 
Death  of  any  person  by  reason  of  ob- 
struction of,  murder,  Ih 
Injury  to,  or  any  bridge  or  flztare,        1^ 

RAPE. 
Murder  in  attempt  to  commit,  4 

Of  a  female  of  twelve  years  and  over,      8 
Entering,  with  or  without  breaking 
into,  a  house  in  the  night  with  in- 
tent to  commit,  14 
See  Carnal  Knowledge. 

REBELLION 

Punishable  with  death,  2 

RECEIVING  STOLEN  GOODS 

A  larceny;  when  and  how  prosecuted,  16 
In  prosecution  for  receiving  United 
States  currency,  knowing,  Ac., 
charge  sustained  on  proof  of  so  re> 
ceiving  national  bank  or  United 
States  treasury  notes,  without  proof 
of  the  particular  species,  nO 

RECOGNIZANCE. 
On  suspicion  of  being  engaged  in  a 

duel,  10 

Condition  of,  10 

Of  rioters  to  appear  and  answer,  30 

Of  rioters  to  keep  the  peace,  30 

When  forfeited,  4^; 

To  keep  the  peace,  5r>-7 

Appeal  as  of  right,  56 

Required  of  persons  suspected  of  sell- 
ing spirits  without  license,  6T 
When  condition  deemed  to  be  broken,  57 
For  appearance  to  be  certified  and  re- 
turned to  court  where  charge  is  to 
be  tried,  T<> 
When  default  is  made,  71 
Proceedings  on  default,                            71 
Of  witne.-scs  with  or  without  sure- 
ties certified  to  clerk  of  court,             73 
Person  recognized  to  appear  to  an- 
swer presentment,  &c.,  no  other  pro- 
cess necessary,                                         7S 
Court  may  compel  appearance,                7S 
When  copies  of,  to  be  certified  by 
clerk  of  county  to  clerk  of  circuit 
court,                                                        SS 
Effect  of  copies,                                          8^ 
When  oflBcer  niakini;  arrest  under  ca- 
pias,  to  answer  or  hear  judgment 
to  take,                                                    84 
To  be  returned  to  court  on  or  before 

return  day  of  process,  84 

On  change  of  venue,  to  be  certified, 
and  copies  sent  to  court  of  county  to 
which  trial  is  changed,  94 

Sliall  be  required  by  court  or  judge 

letting  to  bail,  10^ 

Shall  be,  in  criminal  ca^es,  payable  tu 
commonwealth,  108 


INDEX. 


186 


Shall  be  in  such  sam  as  court  may  re- 
quire, 108 

Shall,  if  to  answer  for  misdemeanor, 
or  to  testify,  be  with  or  without 
surety,  in  discretion  of  the  court,     108 

In  all  other  cases  surety  shall  be  re- 
quired, 108 

Sufficiency  of  security  determined  by 
court  or  officer  taking  it,  108 

Condition  of,  when  required  of  a  per- 
son charged  with  a  criminal  offence 
to  appear  and  answer  before  the 
court,  judge  or  justice,  before  such 
charge  will  be,  108 

Condition  of,  when  required  of  a  wit- 
ness in  such  case  to  appear  and  give 
evidence  on  such  charge,  108 

Condition  of,  in  either  case,  not  to 
depart  without  leave  of  the  court, 
juage  or  justice,  108 

Condition  of,  when  taken  for  purpose 
other  than  to  appear  and  answer, 
or  give  evidence,  to  keep  the  peace 
and  be  of  good  behavior,  for  a  pe- 
riod not  exceeding  six  months,  108 

Condition  of,  if  officer  direct,  in  ad- 
dition to  appearing  and  answering, 
may  be  to  keep  the  peace  and  be  of 
good  behavior,  109 

Por  insane  person,  married  woman, 

109 


or  minor 


When  action  or  judgment  on,  not  to 
be  defeated  for  want  of  form  in,       110 

Surety  in,  may  surrender  principal  at 
any  time  before  the  court  or  judge 
before  whom  it  was  taken,  110 

How  when  court  not  in  session,  110 

Surety  in,  on  such  surrender  discharg- 
ed, 110 

Proceedings  thereon,  110-11 

When  required  of  person  under  ar- 
rest for  a  felony  committed  in  ano- 
ther state,  187 

Proceedings  on,  187 

See  Bail. 


Failure  to  give,  person  to  bo  commit- 
ted to  jail,  109 

'When  given,  he  may  bo  discharged 
from  confinement,  109 

May  be  given  before  the  court  or  a 
conservator  of  the  peace,  109 

If  to  appear  and  give  evidence,  may 
be  discharged  when  such  evidence 
is  given,  109 

If  to  keep  the  peace,  &c.,  when  period 
for  which  it  was  required  has 
elapsed,  109 

Or  when  discharge  of  such  person  is 
directed  by  the  court,  109 

When  taken  out  of  court,  to  be  sent 
to  clerk  of  court  where  appearance 
is  to  be  made,  109 

If  not  for  appearance,  to  the  clerk  of 
the  court  of  the  county,  «&c.,  in 
which  it  is  taken ,  to  be  filed  in  his 
office,  109 

Default  in  performance  of  condition 
of,  if  to  appear  before  the  court,  to 
be  recorded  in  court  where  such  ap- 
pearance was  required,  109 

Process  on,  from  what  court  to  issue,  109  i 

When  copy  of,  may  be  used  in  evi- 
dence in  like  manner  as  the  original, 

109-10 

Surety  in  a,  aft<*r  default,  how  dis- 
charged, 110 

Penalty,  how  remitted,  110 


24 


RECORDS. 
Erasing,   altering,   secreting  or  de- 
stroying. 
Stealing,  &c.. 


27 

28 


. RECORD 

Of  conviction  and  sentence  of  con- 
victs to  penitentiary  to  be  pre- 
served, 114 

Of  conduct  of  convict  in  penitenti- 
ary to  be  kept,  119 

Of  conduct  of  convict  to  be  submitted 

to  governor,  119 

REGISTER. 
Forgery  of  return  or  attestation,  20 
Of  descriptive  lists  of  persons  con- 
victed of  felonies,  &c.,  63 
Form  of,  54 
To  be  recorded,  64 
Duty  of  judges  in  respect  thereto,  64 
Of  description  of  convict  in  peniten- 
tiary to  be  preserved,  114 

RELIGIOUS  ASSEMBLIES. 

Protection  of,  87 
Prohibition    of    sale    of    spirituous 

liquors,  &c.,  near  to,  87 
Erection  of  booths,  Ac,  for  sale  of 

spiritous  liquors,  &c.,  near  to,  87 
Penalty,  87 
Carrying  dangerous  weapons  at,  87 
Penaltv,  87 
Duty  of  jufftice,  87 
Forfeiture  of  property,  88 
Duty  of  sheriff;  88 
Duty  of  justice,  38 
Proceedings  against  oft'ender,  88 
Not  applicable  to  licensed  tavern- 
keepers,  «&c..  88 
Right  of  appeal,  38 
Right  of  trial  by  jury,  89 
When  offender  not  to  answer  over,  89 
Teniporary  police  for,  39 
See  Exception  to  Violation  of  Sabbath,  36 

RELIGIOUS  WORSHIP. 
Disturbance  of;  penalty,  36-7 

Duty  of  justice,  87 


186 


INDEX. 


REMEDIAL. 
See  Offences  against  Public  Policy, 

REMISSION  OF  FINES. 
"When  governor  not  to  remit  fines, 

REPEAL 
Of  inconsistent  acts, 
Effect  of, 


45 


139 


146 
140-7 


REPRIEVE. 

For  what  time  governor  may  grant, 
to  person  convicted  of  treason,  139 

RESCUE 
Of  a  prisoner  from  custody,  &c.,  25 

RESISTANCE 

To  execution  of  laws  under  color  of 
usurped  government,  2 

RETAILING  SPIRITS  WITHOUT 
LICENSE. 
Proceedings  when  persons  suspected 

of,  57 

Person  may  be  recognized  to  be  of 

good  bchavoir,  57 

"When  condition  deemed  to  be  broken,     57 

RETURNS  OF  PUBLIC  OFFICERS. 
Forgery  of,  20 

REWARDS 

For  recapture  of  convicts  escaping 
from  the  penitentiary  ;  how  paid,     127 

Officers  of  penitentiary  not  entitled  to,  127 

Governor  to  offer,  for  apprehension 
of  persons  convicted  or  or  charged 
witn  an  offence,  138 

Not  to  be  paid  to  any  sheriff  or  other 
oflScer  making  arrest  by  virtue  of 
process  in  his  hands,  139 

RICHMOND  CITY. 

Convicts  in  penitentiary  not  to  be 
hired  out  within  limits  of,  or  any 
other  town,  118 

RIOT. 

.Judges  and  justices  to  suppress,  80 

See  Unlawful  Assembly. 

RIOTER. 
May  be  bailed  or  committed,  80 

Persons  required  to  assist  in  arrest  of, 

and  refusing,  deemed  a,  30 

Killed  by  justice,  &c.,  31 

Penalt}^   for  failing   to  obey  order  to 

disperse,  31 

Punishment  of,  when   dwelliiig  in- 
jured, 31 
Punishment  of,  when  dwelling  not 
injured,  31 


ROADS. 

Penalty  for  obstructing. 
Provision  for  passing  on. 
Penalty  for  horse-racing  on, 
Construction  of  word  *'road," 

ROBBERY. 

Entering  with  or  without  breaking  a 
house,  in  the  day  or  night  to  com- 
mit. 

Without  violence, 

ROUT. 

Judges  and  justices  to  suppress. 

Sec  Riot. 

RULE  NISI. 

In  case  of  contempt  of  court, 

Must  issue  before  person  can  be  fined 
for  disobedience  of  process  of  court 
or  contempt,  unle>s  present  in 
court, 

RULES. 

For  governance  of  convicts  in  peni- 
tentiary. 

Printed  copies  of,  to  be  posted  in  con- 
spicuous place  in  interior, 

SABBATH. 

Violation  of. 

Exception, 

Carrying    dangerous    weapons     on ; 

penalty. 
Duty  of  justice, 

SALE  OF  INTOXICATING 
LIQUOR. 
Proviso   as   to   cities   having    police 
regulations, 

SCHOOL  HOUSE. 
"Burning  of, 

SCIRE  FACIAS 

On  recognizance  forfeited  ;  how  pen- 
alty remitted, 

SCRIP. 

See  not(*s  to  page  45. 

SEAL. 

For  forging  seal  of  a  court, 

For  forging  seal  of  a  public  office, 

For  forging  seal  of  a  Dody  politic, 

SEARCH  WARRANTS. 

When  to  be  ihsued. 

When  to  be  issued  to  search  for  coun- 
terfeit money, 

When  to  be  issued  to  search  for  ob- 
scene books. 

When  to  be  issued  to  search  for  lot- 
tery tickets, 

When  to  be  issued  to  search  for  any 
gaming  apparatus, 


145 
145 
14') 

I4t; 


14 
17 


30 
2^ 


111 

114 
114 


3'.> 


37 
37 


36 

12 


110 


20 
20 
20 


67 
67 
67 
67 
67 
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How  directed,  67 

What  to  command,  67-8 

What  to  be  done  with  property  on 

68 


seizure 


SECONDS 
In  a  duel  fought  out  of  the  state, 
See  title  Duel. 

SECONDS  IN  A  DUEL 

Fought  by  a  resident  of  the  state, 
beyond  the  limits  of  the  same,  un- 
der previous  agreement,  where 
mortal  wound  is  inflicted ;  acces- 
sories before  the  fact, 

Where  prosecuted, 

SECRETING  A  CHILD 
From  person  having  lawful  charge, 


10 


9 
9 


16 


7 
7 
7 
7 


SECURITY. 

When  accused  let  to  bail  with ;  the 
oflicer  taking  bail  to  require  good 
security,  74 

SEDUCTION 
By  a  married  man. 
Under  promise  of  marriage, 
Subsequent  marriage  a  plea  in  bar. 
Penalty  for, 

SEIZURE 
Of  a  child  from  person  having  law- 
ful charge,  16 

SENTENCE 

Of  death  or  confinement  in  peniten- 
tiary ;  how  and  when  suspended,        97 

In  other  criminal  cases,  how  sus- 
pended, 97-8 

Of  imprisonment,  and  until  fine  is 
paid  ;  how  executed,  101-2 

Of  imprisonment  for  fine ;  how  re- 
leased, 102 

SENTENCE  OF  CONFINEMENT. 
Record  of  to  be  certified  to  the  super- 
intendent of  the  penitentiary,  100 

SENTENCE  OF  DEATH 

Not  to  be  executed  earlier  than  thirty 

days  after  sent*»nce  pronounced,  99 

To  be  certified   to  officer  of  court, 
who  shall  cause  same  to  bo  ex- 
ecuted, 99 
Exception  in  case  of  insurrection  and 

rebellion,  99 

Inflicted  by  hanging  the  convict  by 

the  neck  until  he  is  dead,  *      99 

By  whom  and  to  whom  certified,  99 

When  to  be  executed  in  private,  100 

Who  shall  be  prej^ent,  100 

Who  shall  be  requ»»6ted  to  be  present,  100 
Who  may  be  present,  100 


Execution  of;  how  certified,  100 

Of  confinement  in  penitentiary,  100 

Persons  to  be  delivered  at  peniten- 
tiary by  officer  of  the  court,  100 
Penalty  if  officer  fail  to  deliver  pris- 
oner in  a  reasonable  time,  100 
Officer's  necessary  expenses  in  carry- 
ing prisoner  to  jail  or  penitentiary 
to  be  allowed,  100 


SEPULTURE. 

Violation  of  j  penalty, 


85 


SERGEANT 
To  execute  search  warrant,  67 

Duty  in  its  execution,  67-8 

Fees  of  in  criminal  cases,  143 

When  not  allowed  fees  in  criminal 

144 


cases 


t 


SERVANTS. 
When  not  accessories  after  the  fact,      48 


SETTING  FIRE 
Carelessly,  &c.,  to  woods, 
Carele&sly,  &c.,  to  marshes, 
To  woods,  fences,  &c.,  (maliciously), 

SHERIFF. 

Summoning  juror  to  act  partially. 

Duty  of,  in  protecting  religious  as- 
semblies. 

To  execute  search  warrant, 

Duty  of,  in  execution  thereof. 

To  collect  costs  in  certain  cases  and 
pay  over  to  those  entitled, 

Allowed  a  reasonable  compensation 
for  serving  process  in  criminal 
case  beyond  his  county  not  other- 
wise provided  for. 

Allowed  same  in  execution  of  any 
other  service  not  otherwise  provi- 
ded for, 

Proviso, 

Allowance  to,  by  court  in  which  pros- 
ecution is,  or  to  which  a  justice 
shall  certify, 

Vouchers  to  be  sent  with  certificate 
of  allowance  to  auditor  of  public 
accounts. 

When  estate  of  a  convict  in  peniten- 
tiary to  be  committed  to. 

Not  to  receive  reward  ofl\3red  for 
apprehension  of  person  by  virtue 
of  process  in  his  hands, 


13 
13 
13 


28 

88 
67 
68 

105 


105 


105 
105 


106 


106 
115 


139 


SHIP. 
Destruction  of,  willful  with  intent  to 
injure  or  defraud,  18 

SHIP  OWNER. 

Destruction  of  ship  with  intent  to  de- 
fraud, 18 


188 
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SHOOTING. 

With  intent  to  kill,  6 

In  attempt  to  commit  a  felony,  6 

In  a  place  of  public  resort,  6-7 

When  jury  may  find  guilty  of  less 
offence,  95 

SICK. 
Privileges  of,  in  penitentiary,  117 

SIMPLE    LARCENY. 
How  punished,  16 

SOCIAL  INTERCOURSE 
Between  convicts  in  penitentiary  for- 
bidden, 116 

SOLITARY  CONFINEMENT. 

When  convict  in  penitentiary  may 
be  sentenced  to,  182 

SPECIAL  GRAND  JURY. 
Power  of  court  to  order,'  74 

May  be  ordered  at  any  time,  75 

When  ordered  in  vacation,  judge  to 

notify  clerk  of  court,  &c.,  76 

Clerk  to  issue  venire  facias  to  sum- 
mons, 75 

SPIRITUOUS  LIQUORS,  &c. 
Sale  of,  near  places  of  religious  assem- 
blies prohibited,  penalty,  37 
Forfeiture  of  propertv,  38 
Duty  of  sheriff,  "  88 
Dut3'  o^  justice,  88 
See  Religious  Assemblies,                   88-9 


STOCK 
In  penitentiary  and  penitentiary  store 
to  be  inventoried  at  end  of  each  fis- 
cal year,  122 

STOLEN  GOODS. 
Concealing,    knowing    them    to    be 

stolen,  larceny,  16 

Receiving,    knowing    them    to     be 

stolen,  larceny,  16 

When  warrant  to  be  issued  to  seardi 

for,  67 

When  seized  under  search  warrant 

to  be  kept  to  be  used  in  evidence,       68 
When  returned  to  owner,  68 

See  Receiving  Stolen  Goods. 


Burning  of. 


STOREHOUSE. 


12 


STOREKEEPER  OF  PENITEN- 
TIARY 
To  furnish  clothing  to  prisoners  in 

jail  at  prime  cost,  104 

See  General  Agent  of  Penitentiary,     127 


STRAW. 
Malicious  setting  fire  to, 


18 


STABBING 

With  intent  to  kill,  &c., 

In  attempt  to  commit  a  felony. 


6 
6 


Murder  by, 


STARVING. 


STATE  TREASURER 
To  open  account  with  penitentiary,     129 

STATUARY. 

Injury  to,  in  capitol  orcnpitol  square, 
&c.,  19 

STATUTE. 

Construction  of  section  14,  chapter 
III,  title  '*  larceny  of  bank  nott^s," 
&c.,  16 

Omission  of  "  against  the  form  of  the 
statute,"  not  "to  vitiate  indictment 
before  verdict,  81 


STRIPES 
For  extorting  money  less  than  ^100 

by  threats  of  injury  to  character, 

person,  Ac,  7 

For  malicious  setting  fire  to  woods, 

fences,  &c.,  13 

For  burning,  &c.,  13 

For  poisoning  horses  and  cattle,  18 

Limited  in  number,  52 

In  case  of  females,  confinement  in 

jail  may  be  substituted,  53 

STU  DENTS. 
Crediting;  penalty  for,  46 

Offender  to   be  bound   to   keep  the 

peace,  46 

Subsequent  offence  forfeiture  of  re- 


cognizance, 


46 


STATUTORY 


Punishment, 


STEALING 

Public  records. 
See  Larceny. 


47 


28 


SUBORNATION  OF  PERJURY. 
How  punished,  22 

What  sufficient  indictment,  79 

SUICIDE. 
Not  to  work  corruption  of  blood  or 
forfeiture  of  estate,  48 

SUMMONS. 
When  and  how,  and  by  whom  award- 
ed on  presentment^  &c.,  for  misde- 
meanor, 83 
SUNDAY. 
See  Sabbath,  36 
Sale  of  intoxicating  liquors  a  misde- 
meanor ;  penalty,                                   36 
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Coroner's  inquest  may  be  held  on, 


66 


SUPERINTENDENT  OF  PENITEN- 
TIARY. 
When  to  change  diet  of  prisoners,       117 
Duty  as  to  hospital,  117 

To  detail  a  convict  to  act  as  hospital 

steward,  117 

Duty  in  cases  of  misbehavior  by  con- 
vict, 119 
To  submit  record  of  behavior  to  gov- 
ernor,                                                 119 
Duties  as  to  manufacturing  opera- 
tions, and  disposal  of  work  done,     120 
When  he  may  be  removed  by  gov- 
ernor,                                           120-21 
How  successor  appointed,  121 
Allowed  to  reside  in  front  building 

of  penitentiary,  128 

Allowed  fuel,  128 

Powers  of,  128 

Power  to  make  purchases  and  send 

bills  to  general  agent,  124 

Duty  to  have  ward  accounts  kept,        124 
Duty  to  submit  to  board  of  directors 

monthly  reports  of  his  transactions,  124 
Form  of  report,  124-6 

Settlement  with  general  agent,  125 

Authorized  to  sell  work  and  manu- 
factures ;  how  to  account  for,  125 
Authorized  to  fill  requisitions  for  sup- 
plies to  lunatic  asylums,  125 
How  to  account  for  same,                     125 
To  state  general  annual  account  at 
end  of  each  fiscal  year ;    what  it 
shall  show,  125 
To  be  made  part  of  annual  report  of 

board  of  directors,  125 

May  employ  necessary  guards  and 

dismiss  them,  126 

To  detail  guards  to  attend  prisoners 

at  work  outside  of  the  penitentiary,  127 
Power  of,   to  contract  for  employ- 
ment of  convicts  in  penitentiary,     180 
May  establish  system  of  tasking,         180 
May  allow  overstint,  180 

How  overstint  paid,  180-81 

With  board  of  directors  to  fix  allow- 
ance for  overstint,  131 

SUPERSEDEAS. 
Writ  of  error  may  operate  as,  when 
the  court  or  judge  awarding  it  so 
directs,  99 

SUPERVISOR 

Authorized  to  appoint  special  police,    89 

SURETIES 
In  recognizance,  after  default ;  how 

discharged,  110 

In  a  recognizance ;  how  discharged 

from  liability  as,  110 

Proceedings  thereon,  110-11 


Of  general  agent  of  penitentiary; 
their  liability,  127 

SURGEON 

Present  at  a  duel  fought  beyond  the 
state,  10 

Of  penitentiary  to  have  control  of 
hospital  department,  117 

Duty  of,  to  visit  penitentiary  every 
day ;  when  ofbener,  119 

In  case  of  absence  from  city,  to  pro- 
vide a  substitute  and  notify  super- 
intendent, 119-20 

Duty  to  render  all  necessary  surgical 
aid  to  convicts,  120 

SURPLUSAGE. 

Words  of,  not  to  vitiate  indictment 
before  verdict,  82 

SUSPICIOUS  PERSONS. 
Power  to  apprehend,  58 

SWEARING, 
Profane ;  how  punished,  85 

TASK. 

When  and  how  convicts  in  peniten- 
tiary tasked,  180 

TAVERN  KEEPERS 
Not  amenable  to  prohibition  of  sale 
of  liauors,  &c.,  near  religious  as- 
semblies, 88 

TAX  LAWS. 

Violation  of,  process  to  issue  imme- 
diately after  indictment,  &c. ,  found,    85 

Trial  to  proceed  immediately  on  ap- 
pearance and  plea  by  accused,  85 

On  failure  to  appear  and  plead,  court 
to  give  judgment  as  if  accused  had 
confessed,  85 

THREATENING 
To  extort  money,  Ac.,  by,  7 

Obstructing  justice  by,  29 

What  done  with  persons  threatening 
to  kill  or  injure  another,  57 

TOBACCO  INSPECTORS. 
Frauds  by,  46 

Penalty,  46 


TOBACCO  NOTES. 

Fraudulent  issue  of, 
Penalty  for, 


Burning  of, 


TOWN-HOUSE. 


46 
46 
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TRAVELERS 

Not  liable  for  passing  notes  under 
five  dollars,  45 
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TREASON. 

Definition  of. 
How  proved, 
Punifchment  for, 

TRESPASS. 
What,  declared  to  be  misdemeanor, 


2 
2 
2 


19 


TRIAL. 

When  before  a  justice,  how  adjourn- 
ed, 71 

When  before  a  justice,  when  accused 
committed,  71 

Wh<"n  before  a  justice,  proceeding  on 
failure  to  appear,  71 

When  before  a  justice,  how  accused 
committed,  71-2 

When  before  a  justice,  how  brought,     72 

When  before  a*  justice,  how  to  pro- 
ceed, 72 

When  before  a  justice,  how  witnesses 
examined,  72 

When  before  a  justice,  accused  to 
have  counsel,  72 

When  before  a  justice,  when  testi- 
mony to  be  reduced  to  writing,  72 

When  before  a  iuiJtice,  when  to  dis- 
charge accused,  72 

When  before  a  justice,  when  sufficient 
cause  to  charge  him,  72-8 

When  before  a  justice,  recognizances 
to  be  certified  to  clerk  of  the  court,     73 

When  before  a  justice,  justice  may 
associate  other  justices  with  him,       73 

When  before  a  justice,  party  com- 
mitted for  misdomoanor  in  certain 
cases  to  be  discharged,  73 

When  before  a  juBtice,  when  and  to 
whom  order  discharging  recogni- 
zance or  superseding  commitment, 
to  be  directed,  73 

TRIAL  BEFORE  COURT. 

When  and  where  felony  is  tried ; 
transfpr  of  cases  from  county  to  cir- 
cuit courts,  87-8 

When  trial  to  be;  privileges  of  the 
accused,  88 

How  jury  summoned  in  case  of  felony 
not  punishable  with  death,  88-9 

Where  punishable  with  death;  fine 
for  not  attending,  89 

Whon  court  may  order  a  venire  fa- 


cias 


) 


89 
Challenge  of  jurors  ;  how  tried,  89 

Person  opposed   to    capital    punish- 
ment incompetent  to  serve  as  a  ju- 


ror, 


90 


How  panel  completed ;  accused  has 
peremptory  challenge ;  jurors  how 
paid,  90 

When  juror  summoned  from  another 
county;  pay  of  jurors;  how  to  be 
paid,  90-1 


93 


Jury  kept  together  to  be  boarded,  91 

New  juror  in  place  of  one  disabled; 

when  jury  discharged,  91 

Several  indicted  jointly  ;  how  tried,  91 
Challenge  by  persons  jointly  tried,  91 
When  they  elect  to  be  tried  separate- 
ly, 92 
Trial  of  insane  persons,  92 
Proceedings  before  trial  as  to  persons 

alleged  or  found  to  be  insane,  92 

Proceedings  after  conviction,  92 

On  notice  from  directors  of  lunatic 

asylum,  venire  facias  to  issue,  93 

Proceedings  after  return  from  asy- 
lum, 93 
When  acquitted  by  reason  of  insani- 
How venue  may  be  changed,  93 
Proceedings  thereon,                            93-4 
Recognizances  and  record  to  be  cer- 
tified,                                                     94 
When  judge  cannot  sit  on  trial ;  pro- 
ceedings thereupon,                               94 
When  jury  may  find  accused  guilty 

of  leps  offence  than  charged,  94 

What  jury  to  find  on  indictment  for 
murder  ;  if  guilt  confessed,  duty  of 
court,  95 

In  what  cases  jury  may  find  accused 
guilty  of  offence  of  inferior  degree 
to  that  charged;   felonious  homi- 
cide, &c.,  95 
In  cases  of  larceny,  95 
In  cases  of  felony,                                      95 
When   one  count  good   and    others 

faulty,  96 

When  jury  agree  as  to  some  and  dis- 
agree as  to  others,  96 
Within  what  time  charge  of  felony 
must  be  tried,                                          96 

UMPIRE. 
Acceptance  of  a  bribe  by,  24 

Offer  of  a  bribe  to,  24 

UNBORN  CHILD. 

Destroying,  how  punished,  5 

UNCHARTERED  BANKS. 
Prohibited,  penalty,  44 

Penalty  for  passing  or  receiving  notes 
of,  44 

UNDERWRITERS. 
Willful  destruction  of  ship  with  in- 
tent to  defraud,  18 

UNITED   STATES. 

To  pay  expenses  of  convicts  senten- 
ced by  her  courts  to  confinement 
in  penitentiary,  113-14 

UNIVERSITY  OF  VIRGINIA. 

Conservators  of  the  peace  for,  how 
appointed,  59 


INDEX. 
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Jurisdiction,  tenure  of  officft,  powers,  60 

Policeman  for,  how  appointed,  60 

His  powers,  60 
Oath   of   office  of   conservator  and 

policeman,  60 

UNLAWFUL  ASSEMBLY. 

Judges  and  justices  to  suppress,  30 

Judges  and  justices  may  command 
assistance  of  all  persons  in  arrest- 
ing rioters,  80 
Judges  and  justices  to  call  on  sheriff 

and  his  posse  to  arrest  rioters,  80 

Persons  required  to  assist  in  arrest  of 
rioters,  and  refusing,  deemed  a 
rioter,  30 

Rioters  bailed  cr  committed,  30 

Recognized  to  appear  and  answer,         80 
Recognized  to  keep  the  peace,  30 

Judges  and  justice  failing  in  duty,    80-1 
Justice,  &c.,   killed   in  suppressing, 

all  the  rioters  present  guilty,  «S5C.,      81 
Justices,  &c.,  guiltless  of 'murder  in 

killing  rioter,  31 

Penalty  on  rioters  disobeying  order 

of  judge,  &c.,  to  disperse,  31 

Punishment  of  rioter  when  dwelling- 
house  injured,  81 
When  dwelling-house  not  injured,        81 

UNLAWFUL  TRESPASS. 
Accused  may  testify  in  his  own  be- 
half, 73 

UNWHOLESOME  PROVISIONS. 

Sale  of,  prohibited,  89 

UTTERING 
Forged  bank  notes,  20-1 

Forged  coin,  20-1 

Note  of  a  company  which  has  no  ex- 
istence, 20-1 
Any  forged  writing  not  specified,  21 

USURPED  GOVERNMENT. 

Allegiance  to,  2 

Establishing,  2 

Holding  office  under,  2 

Professing  allegiance,  2 
Resisting  the  execution  of  the  laws 

under  color  of,  2 

Attempt  to  establish,  3 

Instigating  others  to  establish,  8 

VACATION. 
Waits  of  error  may  be  awarded  in,       99 

VARIANCE. 

No,  between  allogation  of  general 
intent  to  defraud  (where  intent  is 
necessary  to  constitute  offence)  and 
proof  of  intent  to  defraud  the 
United  States  or  any  state  or  cor- 
poration, &c.,  81 


VENIRE. 
When  process  to  summon,  for  trial 
of  convict  for  offence  committed 
in  the  penitentiary,  134-5 

VENIRE   FACIAS. 

To  command  summons  regular  grand 
jurors,  75 

To  command  summons  special  grand 
jurors,  75 

In  cases  not  punishable  with  death 
sixteen  jurors  to  be  summoned,      88-9 

In  cases  punishable  with  death  twen- 
ty-four jurors  to  be  summoned,  89 

Court  may  order,  at  any  time  for  trial 
of  accused,  89 

One  only  to  issue  where  severally 
jointly  charged  and  held  to  trial 
for  felony,  91 

Where  they  elect  to  be  tried  severally,  92 


VENUE 

For  the  trial  of  a  criminal  cause,  for 
good  cause,  may  be  changed,  93 

On  motion  of  the  commonwealth  or 
accused,  &c.,  93 

Proceedings  thereon,  93-4 

May  be  changed  when  judge  is  rela- 
ted to  accused,  94 

If  changed,  accused  to  be  committed, 
unless  bailed,  and  removed  to  coun- 
ty where  trial  is  to  be,  94 

Recognizances  to  be  certified  and 
copies  of  record  to  be  sent  to  court 
to  which,  is  changed,  94 

Clerk  of  such  court  to  issue  venire 
facias,  94 

Court  to  proceed  as  if  the  prosecu- 
tion had  originated  theroin,  94 

VERDICT. 

What  defects  in  indictment  cured 
before,  81 

What  defects  in  indictment  cured 
after,  82 

When  sot  aside  and  new  trial  award- 
ed, accused  to  be  tried,  &c.,  as  if 
no  verdict  had  been  rendered,*  94 

What  done  with  person  indicted  of 
felony,  acquitted  of  part  and  con- 
victed of  part,  94 

A  general,  of  not  guilty  on  an  indict- 
ment for  a  felony,  a  bar  to  subse- 
quent prosecution  for  attempt  to 
commit  the  same,  95 

When  judgment  in   criminal  case. 

What  done  where  several  counts  and 
some  faulty,  96 

When  two  or  more  tried  jointly,  and 
jury  agree  as  to  only  part  of  them,     96 


VESSEL. 

Burning  of,  in  the  night. 
Burning  of,  in  the  day. 


11-12 
12 
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Destruction  of,  willful  with  intent  to 
defraud,  18 

VIOLATION  OF  SABBATH. 
Penalty,  86 

Exception,  86 

VISITORS. 
Who  of  right  may  enter  interior  of 

penitentiary,  120 

Others  to  obtain  permit  of  governor 

on  certain  days,  120 

Conversation  between  prisoners  and, 

prohibited,  120 

VOLUNTARY  MANSLAUGHTER 
Punishment  of,  4 

WAREHOUSE. 

Burning  of,  12 

WARRANT 
Of  arrest;  delay  in  execution,  26 

Of  arrest ;  refusal  to  execute,  26 

Of  arrest ;  refusal  on  part  of  persons 

called  on  to  assist,  26 

To  search  for  stolen  goods,  67 

To  search  for  counterfeit  or  spurious 

coin,  67 

To  search  for  forged  bank  notes,  67 

To  search  for  obscene  books,  &c.,  67 

To  search  for  lottery  tickets  and  ma- 
terials for  drawing,  67 
To  search  for  gaming  apparatus,            67 
For  arrest  of  person   charged  with 

felony,  88 

To  whom  directed,  88 

Requirements,  88 

For  arrest  when  charged  with  mis- 
demeanor, 88 
For  arrest  of  person   charged   with 
commission   of  felony  in   another 
state,                                                 186-7 
Proceedings  under,                                137 

WATERING  PLACES. 
Conservators  of  the  peace  for  ;  how 

appointed,  69 

Jurisdiction  ;  power  to  prescribe  reg- 
ulations, 60 
Tenure  of  office,  60 
Policeman  for ;  how  appointed,  60 
His  powers,  60 
Oath  of  office  of  conservator  and  po- 
liceman,                                                60 

WEAPONS. 

Carrying  concealed,  31 

Punishment  for,  31 

Dangerous,  at  place  of  worship,  87 

Penalty,  37 

Duty  of  justice,  37 


WHIPPING. 
When  offences  punishable  by  6tripe«, 

7,  18,  18.  52-^5 

WHITE  PERSON 
Intermarrying  with  negro ;  penalty,    ^ 
Celebrating  marriage  between  n^ro 
and;  penalty,  24 

WIFE. 
Marriage  of,  when  former  husband  is 

alive,  32 

Share  in  profits  of  hnsband's  estate, 

he  a  convict,  115 

See  Bigamy. 
See  Marriage. 


WILLS. 
Destroying  or  concealing  a  will, 


WHEAT-STACKS. 

Burning  of, 


12 
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WITNESSES. 

Incapacity  to  «be,  23 

Violence,  or  threats  of  violence  to, 
when  a  contempt  of  court,  28 

Disobedience  or  resistance  to  lawful 
process,  29 

A  convicted  felon,  unless  pardoned 
or  punished,  incompetent,  51 

Exception  in  cases  of  conviction  for 
perjury,  51 

In  gaming  cases,  how  protected  from 
prosecution,  51 

In  gaming  cases,  compelled  to  tes- 
tify, 51 

In  gaming  cases,  penalty  for  refusing 
to  testify,  51 

When  not  incompetent  by  reason  of 
interest,  51 

To  coroner's  inquest,  how  sum- 
moned, 63 

At  coroner's  inquest,  how  attend- 
ance compelled,  64 

By  whom  sworn,  64 

Evidence  reduced  to  writing,  64 

When  to  be  recognized,  65 

How  summoned  on  complaint  of  a 
criminal  offence,  ^9 

Recognized  to  appear  and  testify,  70 

When  separated  from  others, 

When  recognized  with  sureties. 

Party  charged  with  assault  and  bat- 
tery may  be  examined  in  his  own 
behalf  as,  73 

So  when  charged  with  unlawful  tres- 
pass, 73 

Discharged,  when  recognizance  dis- 
charged or  order  of  commitment 
superseded,  74 

On  change  of  venue,  to  be  recog- 
nized to  appear,  W 

Allowance  for  attendance,  104 

Allowance  for  mileage,  104 

Allowance  for  attendance  where  he 
travels  over  fifty  miles,  104 


72 
72 
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Allowance  from  another  state,  court 
to  fix  allowance, 

When  prosecutor  to  pay, 

A\'hen  to  be  paid  out  of  the  treasury. 

In  criminal  cases  may  be  summoned 
by  attorney  for  the  common- 
wealth, 

How  compelled  to  attend. 

Cannot  be  fined  for  disobedience  of 
procesij  or  contempt  unless  present 
in  court,  or  shall  nave  been  served 
with  a  rule  to  show  cause, 

IIow  summoned  to  testify  before 
board  of  directors  of  the  peniten- 
tiary, 

Compensation  of. 

Who  competent  to  testify  in  prosecu- 
tions against  convict  for  ofl^ences 
committed  in  penitentiary, 

And  ac«  used  to  be  brought  by  super- 
intendent before  the  circuit  court 
of  Richmond, 


105 
105 
106 


107 
108 


111 


122 
122 


185 


In  criminal  cases,  how  paid, 

WOOD. 

Burning  piles  of, 

WOODS. 

Malicious  setting  fire  to,  &c., 


135 
144-5 
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WORK. 

What  kind  of,  convicts  in  peniten- 
tiary required  to  do  outside  of,  117 

WOUNDING. 

With  intent  to  kill,  &c.,  6 

I  n  attempting  or  committing  a  felony,       6 

WOUNDS. 

When  mortal,  given  in  one  county 
and  death  occurring  in  another,         50 


WRIT  OF  ERROR. 

Judgement  of  outlawry  corrected, 
&c.,  by,  coram  nobis,  86 

Lies  to  the  judgment  of  a  circuit 
or  corporation  court  from  the  court 
of  appeals,  98 

Lies  to  the  judgment  of  a  county 
court  from  circuit  court  having  ju- 
risdiction over  such  county,  98 

Lies  to  the  judgment  in  any  such  case 
for  the  accused,  98 

Lies  to  the  judgment  in  cases  of  vio- 
lation of  revenue  laws  for  the  com- 
monwealth, 98 

Petition  for,  from  judgment  of 
county  court,  may  be  presented  to 
judge  of  circuit  court  in  term  time 
or  vucation,  98 

Petition  for,  if  awarded  in  vacation 
and  not  disposed  to  be  docketed  in 
circuit  court,  98 

May  be  decided  by  judge  in  vacation 
when,  98 

When  petition  for,  refused  by  circuit 
may  oe  presented  to  judge  of  court 
of  appeals,  if  allowed  to  be  dock- 
eted in,  98 

To  judgment  for  contempt  of  court,     98 

To  judgment  of  circuit  court  from 
court  of  appeals,  98-8 

To  judgment  of  county  court  from 
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A  SUPPLEMENT: 


CONTAININO 


A  DIGEST  OF  ALL   CRIMINAL   DECISION'S  IN  GRAT- 

TAN'S  REPORTS,  VOLUMES  20  TO  28,  INCLUSIVE, 

AND  OF   OTHERS  THAT  WILL  APPEAR 

IN  VOLUME   29. 


ACCESSORIES. 

1.  W,  a  police  officer,  was  indicted  and  tried  as  accessory  after  the 
fact  to  a  felony  committed  by  D.  The  jury  put  to  the  court  the  ques- 
tion: Are  we  considering  the  question  against  Wj  or  W,  a  detective 
officer?  If  a  detective  official,  does  the  fact  that  he  allowed  J),  after 
knowing  D's  offence,  to  go  away  unarrested,  make  him  accessory  afler 
the  fact?  Held:  The  court  should  have  responded  directly  to  the 
question  in  the  negative.     Wren's  case,  2o  Gratt.,  989. 

2.  An  accessory  after  the  fact  of  a  felony,  is  a  person  who,  knowing 
a  felony  to  have  been  committed  by  another,  receives,  relieves,  com- 
forts, or  assists  the  felon.     Iderrij  26  Gratt.,  952. 

3.  To  constitute  an  accessory  after  the  fact,  three  things  are  required : 
1.  The  felony  must  have  been  completed.  2.  He  must  know  that  the 
felon  is  guilty.  3.  He  must  receive,  relieve,  comfort,  or  assist  the  felon. 
Idem. 

4.  It  is  necessary  that  the  accessory  have  notice,  express  or  implied, 
at  the  time  he  assists  or  comforts  the  felon,  that  he  had  committed  a 
felony.  And  the  mere  fact  that  one  receives  a  felon  in  the  same  county 
in  which  he  has  been  attainted  is  not  sufficient  to  raise  the  presumption 
of  knowledge.  And  the  question  of  knowledge  is  a  question  for  the 
jury.     Idem. 

5.  Any  assistance  given  to  one  known  to  be  a  felon,  in  order  to  binder 
his  apprehension,  trial,  or  punishment,  is  sufficient  to  make  a  man  acces- 
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sory  after  the  fact;  as  that  he  concealed  him  in  the  hoase,  or  shut  the 
door  against  his  pursuers  until  he  should  have  an  opportunity  to 
escape;  or  took  money  from  him  to  allow  him  to  escape;  or  supplied 
him  with  money,  or  horse  or  other  necessaries,  in  order  to  enable  him 
to  escape;  or  that  the  principal  was  in  prison,  and  the  jailor  was 
bribed  to  let  him  escape,  or  conveyed  to  him  instruments  to  enable  him 
to  break  prison  and  escape.     Idem, 

6.  Merely  suffering  the  principal  to  escape  will  not  make  the  party 
accessory  after  the  fact;  for  it  amounts  at  most  to  a  mere  omission. 
Or  if  he  agree  for  money  not  to  prosecute  the  felon ;  or  if  knowing  of 
a  felony,  he  fails  to  make  it  knowp  to  the  proper  authorities;  none  of 
these  acts  are  suflScient  to  make  the  party  an  accessory  after  the  fact. 
If  the  thing  done  amounts  to  no  more  than  the  compounding  a  felony 
or  the  misprison  of  it  the  doer  of  it  will  not  be  an  accessory.     Idem, 

7.  The  true  test  whether  one  is  accessory  after  the  fact  is  to  consider 
whether  what  he  did  was  done  by  way  of  personal  help  to  his  princi- 
pal, with  a  view  of  enabling  his  principal  to  elude  punishment;  the 
kind  of  help  rendered  appearing  unimportant.     Idem, 

8.  An  accessory  before  the  fact  to  a  felony  cannot  be  convicted  on  an 
indictment  against  him  as  principal.     Thornton's  case,  24  Gratt.,  657. 

ADMISSIONS. 

1.  Until  there  is  clear  proof  of  the  death  of  the  person  for  whose 
murder  the  prisoner  has  been  indicted  and  tried,  the  admissions  of  the 
prisoner  as  to  his  hcving  committed  the  act  must  be  clear  and  explicit. 
If  there  be  any  doubt  as  to  his  meaning,  he.  ought  not  to  be  convicted. 
Smith's  case,  21  Gratt.,  809. 

APPEALS. 

1.  An  appeal  may  be  taken  to  the  court  of  appeals  from  the  judg- 
ment of  a  circuit  court  imposing  a  fine  upon  a  person  for  a  contempt  of 
the  court,  in  aiding  to  obstruct  the  execution  of  a  decree  of  the  court. 
Wells  V,  The  Commonwealth^  21  Gratt.,  500. 

APPELLATE   COURT. 

1.  What  judgment  of  the  appellate  court  cannot  be  changed  upon  a 
second  appeal  in  the  same  cause.     Chahoon's  case,  21  Gratt.,  822. 

2.  Though  the  bill  of  exceptions  to  the  refusal  of  the  court  to  grant 
a  new  trial  purports  to  certify  the  facts,  yet  it  may  appear  from  the 
bill  of  exceptions  itself  that  the  evidence  is  certified.  And  this  is 
shown  when  the  frets  certified  are  contradictory.  Bead's  case,  22 
Gratt.,  924. 


APPELLATE   COUET.  5 

3.  In  such  a  case  where  the  evidence  is  certified,  the  appellate  court 
"will  not  reverse  the  judgment,  unless  after  rejecting  all-  the  parol  evi- 
dence oi  the  exceptor  and  giving  full  faith  and  credit  to  that  of  the 
adverse  party,  the  decision  of  the  court  below  shall  appear  to  be  wrong. 
Idem, 

4.  For  the  principles  by  which  an  appellate  court  will  be  governed 
in  considering  the  question  of  reversing  the  judgment  of  the  court 
below,  refusing  to  grant  a  new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  see  opinion  of  Moncure^  P.     Idem. 

5.  In  a  case  of  prosecution  for  malicious  shooting  with  intent  to  kill, 
where  there  has  been  a  previous  grudge,  and  also  an  immediate  provo- 
cation, it  is  for  the  jury  to  determine  whether  the  shooting  was  induced 
by  the  previous  grudge,  or  the  immediate  provocation ;  and  it  is  not  for 
an  appellate  court  to  reverse  their  judgment,  which  the  judge  who 
tried  the  case  declines  to  set  aside.    Idem, 

6.  When  appellate  court  may  reverse  a  judgment,  though  no  motion 
in  arrest  of  judgment  has  been  made  in  the  court  below.  See  Criminal 
Jurisdiction  and  Proceedings,  No.  67,  and  RandalVs  case,  24  Gratt.,  644. 

7.  In  a  prosecution  for  rape  the  verdict  and  judgment  of  the  court  of 
trial  set  aside  by  the  appellate  court,  on  the  ground  that  the  evidence 
did  not  sustain  the  verdict.     Boxley's  case,  24  Gratt.,  649. 

8.  Where  an  instruction  is  given  which  may  be  understood  in  two 
senses,  in  one  correct  and  erroneous  in  the  other,  yet  no  exception  or 
objection  having  been  taken  when  the  instruction  was  given,  and  it 
being  obvious,  from  all  the  evidence,  that  the  prisoner  could  not  have 
been  injured  by  the  instruction,  it  affords  no  ground  for  reversing  the 
judgment  and  ordering  a  new  trial.     Thornton's  ca^e,  24  Gratt.,  667. 

9.  An  objection  to  a  question  asked  and  to  the  witnesses  answering 
it,  is  overruled,  and  an  exception  taken  which  does  not  state  the  answer. 
The  appellate  court  cannot  consider  it.     Stoneman's  case,  25  Gratt.,  887. 

10.  If  an  instruction  correctly  expounds  the  law,  and  is  expressed  in 
terms  familiar  to  the  books,  and  well  understood  by  the  judicial  mind, 
and  especially  if  the  jury  or  the  counsel  do  not  ask  an  explanation  of 
it,  an  appellate  court  will  not  set  aside  the  verdict,  because  its  true 
import  and  meaning  possibly  may  not  have  been  comprehended  by  the 
jury.    Idem. 

11.  The  jury  having  found  a  prisoner  guilty  of  murder  in  the  first 
degree,  and  the  court  of  trial  having  refused  to  set  aside  the  verdict 
and  grant  a  new  trial,  the  appellate  court,  even  if  they  had  some  doubt 
about  the  sufficiency  of  the  evidence  to  convict  the  prisoner  of  murder 
in  the  first  degree,  would  not  reverse  the  judgment.  HowdVs  case,  26 
Gratt.,  995. 


AKSON,  ATTORNETS-AT-LAW. 


ARSON. 


1.  The  3(i  sectioD  of  ch.  188  of  the  Code  of  1873,  creates  no  offence. 
It  declares  nothing  necessary  to  be  noticed  in  pleading,  either  in  the 
indictment  or  elsewhere.  It  is  a  mere  incident  to  sections  1  and  2  of 
the  said  chapter,  and  a  mere  limitation  of  the  word  "dwelling-honse/' 
therein  mentioned.     Page's  case^  26  Gratt.,  943. 

2.  A  count  in  an  indictment,  which  charges  that  the  prisoner  at  night 
did^  burn  "  a  certain  other  house  called  a  barn  and  stable  of  one  R, 
there  situate,  the  same  being  an  outhouse  not  adjoining  the  dwelling- 
house,  nor  under  the  same  roof,  but  some  persons  usually  lodging 
therein  at  night,  to-wit,"  &c.,  does  not  set  out  an  offence  for  which  the 
punishment  is  death.     Idem. 

3.  On  such  a  count  the  prisoner  having  been  found  guilty,  and  sen- 
tenced to  be  hung,  the  appellate  court  will  reverse  the  judgment.  But 
as  the  count  does  charge  the  burning  of  a  barn  and  stable,  which  is 
punishable  by  imprisonment  in  the  penitentiary  under  §  5  of  said  chap- 
ter, the  additional  description  of  the  barn  in  the  count  may  be  rejected 
as  surplusage,  and  he  will  be  remanded  to  be  tried  for  the  offence  under 
the  5th  section.     Idem, 

4.  To  make  an  out-house  a  dwelling-house,  not  under  the  same  roof, 
parcel  thereof  within  the  meaning  of  §  1  of  ch.  188  of  the  Code  of  1873, 
two  things  must  appear:  Ist,  that  such  out-house  is  within  the  curti- 
lage of  the  dwelling-house,  and  occupied  therewith;  and  2nd,  that  some 
person  usually  lodges  therein  at  night.     Idem. 

5.  ^^A  dwelling-house,"  in  the  meaning  of  §  1  of  ch.  188  of  the  Code 
of  1873,  embraces  all  its  parcels,  including  such  an  out-house  as  parcel 
thereof  The  burning  of  such  au  out-house  is  the  burning  of  a  dwell- 
ing-house, in  the  meaning  of  this  law,  and  may  be  so  described  in  the 
indictment;  and  proof  of  the  burning  of  the  out-house  will  as  much 
sustain  the  indictment,  as  would  proof  of  the  burning  of  the  principal 
part  of  the  dwelling-house,  or  the  who^e  of  it  including  all  the  parcels. 
Idem. 

6.  An  indictment  charged  that  the  accused  "did  feloniously  and 
maliciously  burn  a  certain  barn  and  property  therein;  said  barn  and 
the  property  therein  being  the  property  of  one  H.  H.  Dulaney,  and 
situated  in  the  county  aforesaid,  which  said  barn  and  the  property 
therein  was  of  the  value  of  $1,500."  Held:  suflScient  under  ch.  188, 
§  6,  Code  of  1873.  Wolf's  case,  (March  term,  1878,)  reported  in  Tir- 
ginia  Law  Jvurnal,  March,  1878,  p.  184. 

ATTORNEYS-AT-LAW. 

See  Privileged  Communications. 


AUTREFOIS  ACQUIT.  7 

AUTREFOIS  ACQUIT. 

1.  A  plea  of  autrefois  acquit,  if  it  is  good  in  substance,  though  infor- 
mal, will  be  sustained,  though  demurred  to.     Day's  case,  23  Gratt.,  915. 

2.  In  the  first  case  the  defendant  is  charged  as  the  ^^ keeper  of  a 
bouse  of  entertainment,"  in  the  second  as  ^'keeper  of  an  ordinary." 
The  offence  charged  in  both  being  the  same  not  only  in  kind  but  in 
fact,  the  acquittal  in  the  first  case  is  a  bar  to  the  second.     Idem, 

3.  To  a  plea  of  autrefois  acquit,  upon  an  indictment  for  forgery,  the 
attorney  for  the  commonwealth  craves  oyer  of  the  former  record,  and 
demurs  to  the  plea.  The  record  shews  that  the  indictment  was  for 
forging  an  order  for  forty-seven  dollars  and  twenty-five  cents,  and  that 
the  order  was  for  forty -seven  dollars  and  twenty-three  cents.  This  was 
a  variance  which  entitled  the  prisoner  to  acquittal  on  that  indictment; 
and  therefore  the  acquittal  on  that  indictment  does  not  forbid  the  pros- 
ecution of  the  accused  on  another  indictment  for  the  same  forgery,  set- 
ting out  the  order  correctly.    Burress'  case,  27  Gratt.,  934. 

4.  By  the  Code  of  1873,  ch.  195,  §  15,  p.  1218,  a  person  acquitted  by 
the  jury  on  the  facts  and  merits,  on  a  former  trial,  may  plead  such 
acquittal  in  bar  to  a  second  prosecution  for  the  same  offence,  notwith- 
standing any  defect  in  the  form  or  substance  of  the  indictment  or  accu- 
sation on  which  he  was  acquitted.  But  it  must  appear  from  the  record 
of  the  first  case,  or  be  averred  in  the  plea  and  proved,  that  his  acquit- 
tal was  on  the  merits.     Idem. 

5.  The  act  does  not  make  a  variance  between  the  indictment  and 
the  forged  paper  immaterial.  The  accused  must  be  acquitted  on  that 
ground,  if  no  other.  And  if  acquitted,  the  presumption,  in  the  absence 
of  evidence  to  the  contrary,  is,  that  he  was  acquitted  on  that  ground. 
Idem, 

6.  Upon  the  trial  of  the  issue  on  the  plea  of  autrefois  acquit,  an 
instruction  to  the  jury,  that  if  they  believe,  &c.,  that  the  house  named 
in  the  indictment,  for  the  burning  of  which  the  prisoner  was  arraigned 
and  tried  at  a  previous  term  of  the  court,  is  not  the  same  house,  nor 
the  same  burning  charged  in  the  indictment  on  which  he  now  stands 
arraigned,  then  they  must  find  against  the  prisoner  on  the  issue  joined, 
is  correct.  And  it  makes  no  difference  that  the  offences  charged  in  the 
two  indictments  are  described  as  the  burning  of  the  dwelling-house  of 
B.,  if  the  jury  believe  that  in  reality  distinct  houses  and  distinct  burn- 
ings are  referred  to  in  the  two  indictments.    Page's  case,  27  Gratt.,  954. 

7.  On  the  trial  of  the  issue  on  the  plea  of  autrefois  acquit,  R,  whose 
dwelling-house  was  in  both  indictments  alleged  to  have  been  burned, 
and  who  was  the  principal  witness  for  the  commonwealth  as  to  the 
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barnings  on  both  trials,  may  be  asked,  and  may  state  whether  or  not 
the  verdict  of  the  jury  on  the  first  trial  had  relation  to  the  house 
charged  to  have  been  burned  in  the  indictment  on  which  the  prisoner 
was  then  arraigned.  The  enquiry  is  as  to  a  fact,  not  an  opinion. 
Idem, 

BIGAMY. 

1.  On  a  prosecution  for  bigamy,  where  a  marriage  is  alleged  to  have 
taken  place  in  a  foreign  country  or  state,  proof  must  be  made  of  a  valid 
marriage  according  to  the  law  of  that  country  or  state;  but  no  particu- 
lar kind  of  evidence  is  essential  to  establish  the  fact,  except  that  it  e^n 
not  be  proved  by  reputation  and  cohabitation.  Bird's  case^2\  GvsXt,^ 
800. 

2.  Where  a  witness  testifies  to  a  marriage  in  a  foreign  state,  solemn- 
ized in  the  manner  usual  and  customary  in  such  state,  by  a  person  duly 
authorized  to  celebrate  the  rites  of  marriage,  and  the  parties  after- 
wards lived  together  as  man  and  wife,  this  is  as  satisfactory  evidence  of 
a  valid  marriage  as  can  be  expected  or  desired ;  and  in  such  a  case  it  is 
not  necessary  to  prove  the  laws  of  such  state  or  to  offer  further  evidence 
of  a  compliance  with  its  provisions.     Idem, 

3.  M  proves  that  he  is  a  Catholic  priest  and  pastor  of  a  church  in 
"Washington,  D.  C,  and  authorized  to  celebrate  the  rites  of  marriage ; 
that  by  virtue  of  a  license  issued  by  the  proper  officer  in  the  usual 
form,  he  married  B  and  M  at  his  residence  in  the  said  city,  in  the  pre- 
sence of  two  persons,  and  in  accordance  with  the  rules  and  customs  of 
the  Catholic  church  and  the  laws  of  the  District  of  Columbia.  And  it 
was  proved  that  E  and  M  afterwards  lived  together  as  husband  and 
wife.  On  the  prosecution  of  B  for  bigamy,  this  is  sufficient  evidence  of 
the  marriage  of  B  and  M.     Idem,, 

BILL  OF  EXCEPTIONS. 

1.  An  objection  to  a  question  asked  and  to  the  witnesses  answering 
it  is  overruled,  and  an  exception  taken,  which  does  not  state  the  answer. 
The  appellate  court  cannot  consider  it.     StonemarCs  case,  25  Gratt.,  887. 

BILL  OF   RIGHTS. 

1.  The  bill  of  rights,  though  made  a  part  of  the  present  constitution, 
has  the  same  force  and  authority,  and  no  more,  that  it  has  always  had; 
and  the  principles  which  it  declares  have  reference  lo  freemen',  and  not 
to  convicted  felons.     Rxiffin's  case,  21  Gratt.,  790. 


BURGLARY,   CAPIAS  PRO  FINE,   CONFESSIONS.  9 


BURGLARY. 

1.  D  and  H  rent  a  room  jointly  of  S,  of  which  each  has  a  key.  C 
rents  an  adjoining  room,  the  doors  of  the  two  rooms  entering  upon  the 
same  porch  near  each  other.  They  frequently  interchanged  visits.  On 
the  night  of  March  11th,  1874,  D  locks  his  door,  takes  out  the  key,  and 
starts  to  church.  On  the  way  he  meeis  H,  who  says  he  is  going  to  his 
room,  and  will  follow  him  to  church  soon.  H  and  C  conspire  to  steal 
D's  goods  in  the  absence  of  D  on  this  night,  and  H  opens  the  door  with 
his  key,  and  they  enter  the  room,  and  take  and  carry  away  the  trunk 
of  D,  with  its  contents.  This  is  not  such  a  breaking  as  will  constitute 
burglary  in  C.     Clarke's  case,  25  Gratt.,  908. 

2.  The  breaking  which  will  constitute  burglary  may  be  actual  or 
constructive.  For  what  will  be  a  constructive  breaking,  see  the  opinion 
of  Moncure,  P.     Idem, 

3.  The  indictment  charging  not  only  the  breaking  and  entering,  but 
the  stealing  of  the  trunk  and  its  contents,  of  a  stated  value,  G,  though 
acquitted  of  the  burglary,  may  be  found  guilty  of  the  larceny.     Idem, 

CAPIAS  PRO  FINE. 

1.  How  a  person  in  custody  under  a  capias  pro  fine  may  obtain  his 
discharge.     Wilkerson,  sheriff  for,  &c.,  v.  Allan;  23  Gratt.,  10. 

CONFESSIONS. 

1.  That  a  confession  of  a  prisoner  tried  for  murder,  is  voluntary,  is  a 
condition  precedent  to  its  admissibility;  and  the  court  must  be  satisfied 
that  the  confession  was  voluntary  before  it  can  be  permitted  to  go  to 
the  jury.     Thompson's  case,  20  Gratt,  724. 

2.  Though  a  confession  may  be  inadmissible  because  not  voluntary, 
it  may  become  admissible  by  being  subsequently  repeated  by  the  accused 
when  his  mind  was  perfectly  free  from  the  undue  influence  which  pro- 
duced the  original  confession.  Prima  facie,  the  undue  influence  will  be 
considered  as  continuing,  though  the  presumption  may  be  repelled  by 
evidence;  which,  however,  must  be  strong  and  clear.     Idem, 

3.  Prisoner  charged  with  murder  makes  a  confession  to  a  police  officer 
on  the  morning  of  the  day  he  is  examined  by  the  police  justice.  Before 
the  examination  he  has  employed  counsel,  and  he  is  warned  by  bis 
counsel  and  the  police  justice  against  making  any  statement  or  confes- 
sion. Being  committed  by  the  justice,  on  getting  to  the  jail  he  appears 
to  be  very  much  frightened  and  agitated;  and  upon  getting  there  he 
makes  a  confession,  and  again  on  the  same  day  confesses  the  deed  to  a 
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woman  of  his  acquaintance  who  is  in  the  jail.  Though  the  confeBsion 
to  the  police  officer  was  properly  excluded,  the  confessions  made  after 
the  warnings  given  him  are  proper  evidence.  Venable's  case^  24  Gratt, 
639. 

4.  What  admissions  and  confessions  of  a  prisoner  may  be  given  in 
evidence  against  him.  The  rule  in  Smith's  case,  10  Gratt.,  734,  and 
Shiffletfs  case,  14  Id.,  662,  that  "a  confession  may  be  given  in  evidence, 
unless  it  appear  that  it  was  obtained  from  the  party  by  some  induce- 
ment of  a  worldly  or  temporal  character,  in  the  nature  of  a  threat  or 
promise  of  benefit,  held  out  to  him  in  respect  of  his  escape  from  the 
consequences  of  the  offence  or  the  mitigation  of  the  punishment  by  a 
person  in  authority,  or  with  the  apparent  sanction  of  such  a  person:" 
reaffirmed.    Page's  case,  27  Gratt.,  954. 

5.  What  statements  of  a  prisoner  is  not  competent  evidence.  See 
Evidence,  No.  20,  and  Williams'  case,  27  Gratt.,  997. 

6.  On  a  trial  for  perjury,  when  prisoner's  own  statements  are  not 
sufficient  to  convict  him.  See  Perjury,  No.  1,  and  Schwartz's  case,  27 
Gratt.,  1025. 

7.  A  confession  made  by  an  accused  person  is  admissible  if  it  was  not 
induced  by  any  fear  of  punishment  or  hope  of  reward.  Such  a  confes- 
sion is  not  inadmissible,  because  it  was  made  to  a  person  in  authority, 
as  to  the  examining  justice,  provided  the  confession  was  voluntarily 
made  and  not  elicited  by  any  threat,  or  promise  of  benefit.  Wolfs 
case,  (March  term,  1878,)  reported  in  Virginia  Law  Journal,  March,  1878, 
p.  184. 

CONTEMPTS. 

1.  Where  a  rule  is  made  upon  a  person  to  show  cause  why  he  shall 
not  be  punished  for  a  contempt  of  the  court,  in  aiding  to  obstruct  the 
execution  of  a  decree  of  the  court,  he  purges  himself  of  the  contempt 
by  answering,  on  oath,  that  in  what  he  had  done  he  acted  as  counsel  in 
good  faith,  without  any  design,  wish,  or  expectation  of  committing  any 
contempt  of,  or  offering  disrespect  to  the  court.  Wells  v.  Commonwealth, 
21  Gratt.,  500. 

COURTS. 

1.  Trial  of  a  felony  is  to  be  in  the  corporation  court,  where  commit- 
ted, and  prisoner  cannot  elect  to  be  tried  in  the  circuit  court.  BoswelVs 
case,  20  Gratt.,  860. 

2.  Corporation  court  has  not  jurisdiction  to  try  a  party  indicted  in 
the  county  court.     Marshall's  case,  20  Gratt.,  845. 

3.  A  corporation  court  has  authority  to  direct  jurors  to  be  summoned 
from  without  the  limits  of  the  corporation,  for  the  trial  of  a  prisoner 
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indicted  in  that  court,  when  an   impartial  jary  cannot  be  obtained 
within  the  corporation.  •  Grafts  case,  24  Grratt.,  602. 

4.  How  the  county  court  shall  proceed  upon  appeal  by  the  accused 
from  the  judgment  of  a  justice  in  a  case  of  petit  larceny.  See  Criminal 
Jurisdiction  and  Proceedings,  No.  62,  63,  64,  and  Bead's  case,  24  Gratt., 
618. 

5.  The  acts  of  the  clerk  done  in  the  presence  of  the  court,  and  under 
its  supervision,  must  be  taken  to  be  done  by  the  direction  of  the  court: 
and  is  the  act  of  the  court.    Mesmer's  case,  26  Gratt.,  976. 

CRIMINAL  JURISDICTION  AND  PROCEEDINGS. 

1.  When  a  prisoner  has  been  taken  to  the  penitentiary  before  the 
judgment  against  him  is  reversed  by  the  court  of  appeals,  that  court 
will  bring  him  before  them  by  habeas  corpus,  and  discharge  him.  Left- 
wich's  case,  20  Gratt.,  716. 

2.  The  court  of  appeals  will  not  hear  a  case  where  the  prisoner  has 
escaped  and  is  going  at  large;  but  will  make  an  order  to  dismiss  the 
appeal  unless  he  returns  into  custody.  But  having  heard  and  reversed 
a  case,  without  having  been  informed  of  the  escape  of  the  prisoner,  the 
court  will  not  afterwards  set  it  aside.    Idem. 

3.  C  is  indicted  for  felony  in  the  corporation  court  of  E.,  the  proper 
court  to  try  him  for  the  offence.  When  indicted  he  is  not  in  custody, 
and  has  not  been  arrested  or  examined  by  a  justice.  Qucere:  If  he 
should  be  arrested  and  sent  before  a  justice  to  be  examined,  or  whether 
he  may  be  taken  on  a  capias,  and  tried  upon  the  indictment  without  an 
examination  by  a  justice.     Chahoon's  case,  20  Gratt.,  733. 

4.  The  third  section  of  the  third  article  of  the  constitution,  in  rela- 
tion to  the  qualification  of  jurors,  does  not  operate  proprio  vigore,  and 
without  any  legislation  on  the  subject,  to  repeal  all  existing  laws  in 
conflict  therewith ;  but  until  such  legislation  is  had,  the  existing  law 
continues  in  force.    Idem.    Sandys  case,  Id.  800. 

5.  Even  if  this  provision  of  the  constitution  did  operate  proprio  vigore, 
a  grand  jury  summoned  and  empannelled  under  the  existing  law, 
which  requires  that  they  should  be  freeholders,  could  not  be  objected 
to  on  this  ground,  it  not  appearing  that  they  did  not  have  the  qualifica- 
tions required  by  the  constitution.     Chahoon's  case,  20  Gratt.,  733. 

6.  The  act  in  force  at  the  time  of  the  adoption  of  the  constitution  not 
having  been  since  altered  by  legislation,  a  venire  facias  for  the  trial  of 
a  prisoner  for  felony  should  be  conformed  to  the  act,  under  the  second 
and  fourth  sections  of  the  schedule  to  the  constitution.  Idem.  Sand's 
case.  Id.  800. 


12  CRIMINAL  JURISDICTION  AND  PROCEEDINGS. 

7.  Tho  county  and  circuit  courts  of  Henrico  being  held  within  the 
city  of  Richmond,  an  offence  committed  by  proceedings  in  them  is 
committed  within  the  jurisdiction  of  the  hustings  court  of  Richmond. 
Idem, 

8.  The  only  proper  endorsement  on  an  indictment  is  "a  true  bill/'  or 
"not  a  true  bill/'  with  the  name  of  the  foreman;  and  anything  else  is 
not  a  part  of  the  finding  of  tho  grand  jury.  Thompson's  case,  20  Gratt., 
724. 

9.  The  record  of  the  finding  of  the  grand  jury  saying,  in  commission 
of  rape,  which  was  on  the  indictment,  is  mere  surplusage.    Idem, 

10.  The  three  terms  spoken  of  in  the  act,  ch.  208,  §  34,  Sess.  Acts. 
1866-67,  are  three  terms  after  that  at  which  the  prisoner  is  first  held 
for  trial.  And  though  the  prisoner  has  been  arrested  and  committed 
to  jail,  or  given  bail  to  appear,  and  does  appear,  or  is  brought  into 
court,  on  the  first  day  of  the  term  of  a  court,  that  term  is  not  to  be 
counted  as  one  of  the  three  terms  aforesaid.     Sand's  case,  20  Gratt.,  800. 

11.  The  question  whether  the  name  in  the  indictment  for  rape  is 
idem  sonans,  with  the  true  name  of  the  person  upon  whom  the  offence 
was  committed,  is  a  question  for  the  jury,  and  not  for  the  court.  Tay- 
lor's case,  20  Gratt.,  825. 

12.  The  indictment  charges  that  the  rape  was  committed  upon  EUea 
Frances  Davis,  and  the  true  name  is  Helen  Frances  Davids;  but  the 
proot  is,  she  was  as  frequently  called  the  first  in  the  community  as  the 
last.  The  proof  of  the  rape  upon  Helen  Frances  Davids  is  admissible 
under  the  indictment.     Idem. 

13.  An  indictment  for  felony  was  found  in  July,  1870,  against  M.,  in 
the  county  court  of  Alexandria,  and  it  was  removed  to  the  corporation 
court  of  Alexandria.  The  corporation  court  had  no  jurisdiction  to  try 
it.     MarshalVs  case,  20  Gratt.,  845. 

-   14.  Though  M  must  be  discharged  from  trial  on  this  indictment,  he 
may  be  again  indicted  and  tried  for  the  same  offence.     Idem. 

15.  On  a  trial  for  felony,  for  which  the  shortest  term  of  imprison- 
ment is  five  years,  the  jury  find  the  prisoner  guilty,  and  fix  the  term  of 
his  imprisonment  in  the  penitentiary  at  three  years,  and  the  judgment 
is  according  to  the  verdict.  Upon  a  writ  of  error  to  the  judgment,  on 
the  application  of  the  prisoner,  the  judgment  will  be  reversed;  but  the 
prisoner  will  not  be  discharged,  but  will  be  remanded  for  another  trial. 
Jones's  case,  20  Gratt.,  848. 

16.  The  prisoner  being  in  the  penitentiary,  he  will  be  brought  before 
the  appellate  court  by  writ  of  habeas  corpus,  and  committed  to  the 
sheriff  of  Henrico,  to  be  taken  back  to  the  county  from  whence  he  was 
sent.     Idem, 
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17.  A  person  indicted  in  a  corporation  court,  for  marder,  is  not  enti- 
tled to  be  tried  in  the  circuit  court.     BoswelVs  case,  20  Gratt.,  860. 

18.  The  act,  Code,  ch.  208,  §  3,  which  provides  that  a  person  tried  for 
felony  shall  be  personally  present  during  the  trial,  does  not  apply 
before  his  arraignment;  but  before  his  arraignment  an  order  may  be 
made  in  his  absence.     Idem, 

19.  An  instruction  which  assumes  an  important  fact  as  true,  or  is 
calculated  to  mislead  the  jury,  should  not  be  given.     Idem, 

20.  Insanity,  when  it  is  relied  on  as  a  defence  to  a  charge  for  crime, 
must  be  proved  to  the  satisfaction  of  the  jury  to  entitle  the  accused  to 
an  acquittal  on  that  ground.  If,  upon  the  whole  evidence,  the  jury 
believe  he  was  insane  when  he  committed  the  act,  they  will  acquit  him 
on  that  ground;  but  not  on  the  fanciful  ground  that,  though  they 
believe  he  was  then  sane,  yet,  as  there  may  be  a  rational  doubt  of  his 
sanity,  he  is  therefore  entitled  to  acquittal.     Idem. 

21.  Upon  an  indictment  in  the  county  court  against  C,  the  jury  ren- 
der a  verdict  of  guilty,  and  that  he  be  imprisoned  in  the  county  jail  for 
ten  months,  and  pay  a  fine  of  ten  dollars.  No  judgment  on  the  verdict 
is  entered  at  that  time,  nor  is  the  case  continued;  but  at  the  next  term 
of  the  court  the  judgment  is  entered.  Before  the  ten  months  have 
expired,  C  escapes  from  jail  and  is  afterwards  retaken.  Held:  1.  The 
cause  was  pending  in  court,  and  it  was  proper  to  render  the  judgment 
on  the  verdict  at  the  next  term  of  the  court.  2.  G  is  not  entitled  to  be 
discharged  at  the  end  of  the  ten  months,  but  is  to  be  kept  in  prison 
beyond  that  period,  for  the  length  of  time  he  was  out  when  he  escaped ; 
and  this  though  C  has  been  indicted  for  the  escape.  Cleek's  case,  21 
Gratt.,  777. 

22.  A  point  in  a  cause  in  which  the  court  of  appeals  are  equally 
divided,  stands  affirmed  by  virtue  of  the  act,  (Code,  ch.  209,  §  7,  p.  841, 
Sef»s.  Acts  1866-67,  p.  937,)  as  well  where  it  is  a  ruling  of  the  court 
below  in  the  progress  of  the  cause,  as  where  it  is  the  final  judgment  of 
the  court  in  the  case;  and  this  decision  is  final  and  irreversible,  and 
cannot  be  changed  upon  a  second  appeal  in  the  cause.  Chahoon's  case, 
21  Gratt.,  822. 

23.  The  court  before  which  a  prisoner  is  arraigned  for  trial,  if  quali- 
fied jurors  not  exempt  from  serving  cannot  be  conveniently  found  in 
the  county  or  corporatfon,  may  send  to  another  county  or  corporation 
for  such  jurors.  And  in  acting  in  such  case  the  court  must  have  a  large 
discretion.    Idem;  Sands'  case,  Id.,  871. 

24.  P  is  indicted  in  the  county  court  for  receiving  a  stolen  horse, 
knowing  it  to  have  been  stolen,  and  also  for  the  larceny  of  the  horse, 
and  he  elects  to  be  tried  in  the  circuit  court.     The  record  of  the  indict- 
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ment  agaiDBt  P,  sent  up  to  the  ciroait  court,  shows  that  it  was  found  at 
the  February  term  of  the  court  by  a  grand  jury  of  eight  members;  bat 
it  does  not  show  that  the  February  term  was  not  one  of  the  four  rega- 
]ar  terms  of  the  said  court  to  which  twenty-four  citizens  were  required 
to  be  summoned  to  constitute  a  grand  jury.  In  the  absence  of  evidence 
to  the  contrary,  it  must  be  presumed  that  the  indictment  was  found  at 
a  term  when  a  grand  jury  might  consist  of  only  eight  members.  Prices 
case,  21  Gratt.,  846. 

25.  The  record  in  the  case  does  not  show  that  the  indictment  was 
endorsed  ^*a  true  bill"  by  the  grand  jury,  and  signed  by  the  foremaD. 
Such  endorsement,  though  usual,  is  not  necessary,  and  the  reoord  of 
the  finding  of  the  jury,  upon  the  order-book  of  the  court,  is  the  proper 
evidence  of  that  fact.     Idem, 

26.  If  property  be  stolen,  and  recently  thereafter  be  found  in  the 
exclusive  possession  of  the  prisoner,  then  such  possession  of  itself 
affords  sufficient  grounds  for  a  presumption  of  fact,  that  he  was  the 
thief;  and  in  order  to  repel  the  presumption,  makes  it  incumbent  on 
him,  on  being  called  on  for  the  purpose,  to  account  for  such  possession 
consistently  with  his  innocence.  If  he  gives  a  reasonable  account  of 
it;  then  it  devolves  on  the  commonwealth  to  prove  that  such  acoount  is 
untrue.  If  he  gives  an  unreasonable  account  of  it,  then  it  devolves  on 
the  prisoner  to  sustain  such  account  by  other  evidence.  What  is  such 
a  recent  possession  as  raises  a  presumption  against  a  prisoner,  in  the 
meaning  of  the  rule,  is  a  question  for  the  jury,  and  depends  upon  the 
nature  of  the  property  and  other  circumstances  of  the  particular  case. 
Idem, 

27.  What  will  sustain  an  indictment  for  larceny.  See  Larceny,  No.  3, 
and  Idem, 

28.  The  list  given  by  the  judge  to  the  officer,  from  which  the  officer 
is  to  summon  jurors  for  the  trial  of  a  prisoner  for  felony,  contains  but 
twenty-four  names,  and  the  officer  returns  the  names  of  nineteen  of 
them  whom  he  summoned,  and  of  five  as  not  found.  Though  it  would 
be  better  for  the  judge  to  put  more  than  twenty- four  names  on  the  list 
it  is  not  error  to  give  but  twenty-four,  and  the  return  of  the  officer  that 
he  has  summoned  less  than  the  twenty-four,  and  the  others  were  not 
found,  is  a  valid  return.     Sand's  case,  21  Gratt.,  871. 

29.  Upon  an  indictment  against  a  person  for  a  conspiracy  to  commit 
a  felony,  or  for  the  felony  so  actually  committed,  the  acts  and  declara- 
tions of  another  of  the  conspirators,  though  not  in  the  presence  of  the 
prisoner  or  afterwards  reported  to  him,  are  evidence  against  him;  and 
this  though  the  acts  and  declarations  were  done  or  made  before  the 
prisoner  became  a  party  to  the  conspiracy,  if  done  or  said  in  further- 
ance of  the  common  object.    Idem. 
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30.  In  order  to  the  admissibility  of  such  evidence,  it  must  be  showi), 
first,  that  the  person  whose  acts  or  declarations  are  sought  to  be  made 
evidence  was,  at  the  time  of  making  or  doing  them,  himself  a  con- 
spirator; and,  second,  that  they  were  done  or  said  in  furtherance  of 
the  object  of  the  conspiracy.     Idem, 

31.  The  gailty  knowledge,  by  the  conspirators,  of  the  act  done  is  a 
necessary  element  of  their  guilt,  without  proof  of  which  there  can  be 
DO  conviction.  But  it  is  not  necessary  to  prove  that  this  guilty  know- 
ledge was  imparted  to  all  of  them  at  one  and  at  the  same  time,  and  by 
one  and  the  same  means.  It  is  only  necessary  to  show  that  each  of 
the  conspirators  had  this  gailty  knowledge,  no  matter  how,  when,  or 
where  he  acquired  it.    Idem, 

32.  On  a  trial  for  murder,  it  is  not  competent  for  the  commonwealth 
to  introduce  evidence  in  chief  as  to  the  character  of  the  person  on 
whom  the  offence  was  committed.    Bock's  casCy  21  Gratt,  909. 

33.  C  is  indicted  for  feloniously  and  maliciously  cutting,  stnking, 
wounding,  &c.,  K,  with  intent  to  main,  disfigure,  disable  and  kill.  The 
indictment  charges  that  C  made  an  assault  upon  H,  and  feloniously, 
and  maliciously,  &c.  The  jury  find  "  the  prisoner  not  guilty  of  the 
malicious  cutting  and  wounding  as  charged  in  the  within  indictment; 
but  guilty  of  an  assault  and  battery  as  charged  in  the  within  indict- 
ment, and  assess  his  fine  at  $500.''  Held:  1.  This  is  an  acquittal  of  the 
prisoner  of  the  felony  charged,  whether  of  the  "malicious"  or  "unlaw- 
ful" cutting,  &c.,  with  intent  to  main,  &c.;  and  it  is  a  conviction  for  the 
misdemeanor  of  assault  and  battery.  2.  Though  the  indictment  only 
uses  the  word  "malicious,"  the  jury  might  have  found  the  prisoner 
guilty  of  the  "unlawful,"  cutting,  &c.,  with  intent,  &c.  3.  Though  the 
indictment  is  for  a  felony,  the  assault  and  battery  being  charged  in  it, 
the  prisoner  may  be  acquitted  of  the  felony,  and  convicted  of  the  mis- 
demeanor; and  the  jury  may  assess  a  pecuniary  fine  upon  him;  but  not 
imprisonment.  4.  Upon  such  a  conviction  the  court  may  sentence  the 
prisoner  to  be  imprisoned  in  the  county  jail,  in  addition  to  the  pecuniary 
fine.     Canada's  case,  22  Gratt.,  899. 

34.  T  is  indicted  in  the  corporation  court  of  Lynchburg,  for  petit 
larceny,  and  the  indictment  states  that  he  had  been  previously  con- 
victed and  sentenced  for  a  like  offence,  before  C,  the  mayor  of  the  city. 
On  the  trial  the  warrant  of  the  mayor  for  the  arrest  of  T,  and  the 
endorsement  thereon  by  the  mayor,  of  the  conviction  and  sentence  to 
imprisonment  of  T,  is  introduced  in  evidence;  and  there  is  proof  of  its 
genuineness,  and  that  T  is  the  same  person.  There  is  a  verdict  of 
guilty  as  charged  in  the  indictment;  and  T  is  sentenced  to  imprison- 
ment in  the  penitentiary.    Held :  1.  The  mayor,  by  §  1,  of  the  act  of 
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March  30,  1871,  has  coDCurrent  jurisdiction  with  the  corporation  court, 
of  all  petit  larceny;  and  bis  sentence  oi  T  was  legal.  2.  The  warrant 
and  endorsement,  with  proof  of  the  genuineness  of  the  paper  an<l  the 
identity  of  the  party,  are  proper  evidence  in  the  cause.  3.  The  plea 
of  "not  guilty"  does  not  put  in  issue  the  allegation  of  the  previous 
conviction  and  sentence  of  T,  and  the  verdict  of  "guilty,"  simply,  does 
not  respond  to  that  allegation.  It  must  be  admitted  by  the  prisoner 
or  found  by  the  jury,  to  warrant  the  sentence  of  confinement  in  the 
penitentiary.     Thomas's  case,  22  Gratt.,  912. 

35.  In  a  case  of  a  prosecution  for  malicious  shooting  with  intent  to 
kill,  where  there  has  been  a  previous  grudge  and  also  an  immediate 
provocation,  it  is  for  the  jury  to  determine  whether  the  shooting  was 
induced  by  the  previous  grudge,  or  the  immediate  provocation ;  and  it 
is  not  for  an  appellate  court  to  reverse  their  judgment,  which  the  judge 
who  tried  the  case  declines  to  set  aside.     Read's  case,  22  Gratt.,  924. 

36.  What  necessary  to  authorize  a  new  trial,  on  the  ground  of  after- 
discovered  evidence.    See  New  Trials,  No.  1,  and  Idem. 

37.  As  a  general  rule,  the  evidence  of  jurors  is  not  admissible  to 
impeach  their  verdict.    Idem. 

38.  On  the  trial  of  a  prisoner  for  felony,  which  lasts  several  days, 
the  sheriffs  are  sworn  to  keep  the  jury  and  not  allow  them  to  be  spoken 
to,  or  to  speak  to  them  themselves,  in  relation  to  the  case.  In  the  pro- 
gress of  the  trial  one  of  the  deputies  is  called  by  the  commonwealth, 
and  gives  evidence  of  a  fact  which  had  occurred  in  his  presence;  and 
the  same  fact  had  been  proved  by  other  witnesses.  This  is  not  sufficient 
grounds  for  setting  aside  the  verdict.     Idem. 

39.  A  jury  of  inquest  find  that  the  deceased  was  killed  by  I,  and  the 
justice  who  acted  as  coroner,  issues  process,  upon  which  I  is  committed 
to  prison.     The  grand  jury  in  the  county  court  find  an  indictment 
against  I  for  murder,  and  ho  is  brought  into  court  and  arraigned,  and 
on  his  arraignment  elects  to  be  tried  in  the  circuit  court.     In  the  circuit 
court  I  moves  to  quash  the  indictment  because  he  had  not  been  sent 
before  a  justice  for  examination;  and  that  motion  being  overruled,  and 
the  cause  continued  to  the  next  term,  on  his  motion,  he,  at  the  next 
term,  files  a  plea  in  abatement,  on  the  ground  that  he  had  not  had  the 
benefit  of  an  examination  before  any  justice  of  the  peace  or  other 
legally  authorized  officer,  for  commitment.     To  this  plea  the  attorney 
for  the  commonwealth  demurs,  and  the  demurrer  is  sustained.     Held: 
1.  I  was  not  entitled  to  be  sent  before  a  justice  for  examination.     2. 
Qucere:  If  I  was  entitled  to  such  examination,  he  had  not  waived  it, 
by  electing  to  be  tried  in  the  circuit  court,  and  not  making  his  motion 
until  he  was  at  the  bar  of  that  court.    Jackson's  case,  23  Gratt.,  919. 
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40.  The  testimony  of  witnesses  examined  before  a  jury  of  inquest, 
and  committed  to  writing,  cannot  bo  used  to  impeach  their  evidence 
given  on  the  trial,  unless  their  attention  has  b«en  called  to  it  and  to 
any  discrepancies  between  that  and  their  evidence.     Idem, 

41.  Upon  the  quchtion  of  the  cpmpetency  of  veniremen  as  jurors, 
great  weight  is  justly  due  to  the  opinion  of  the  court  before  whom  the 
veniremen  are  questioned  and  examined  in  regard  to  their  competency 
as  jurors.     Idem. 

42.  II  was  indicted  for  the  larceny  of  three  bee-hives,  of  the  value  of 
85;  three  swarms  of  bees,  of  the  value  of  $3j  and  forty  pounds  of 
hone}',  of  the  value  of  $5,  of  the  goods  and  chattels  of  C.  The  jury, 
by  their  verdict,  found  him  guilty  as  charged  in  the  indictment,  and 
ascertained  the  term  of  his  imprisonment  in  the  county  jail  at  three 
months,  and  the  judgment  of  the  court  was  for  three  months*  impris- 
onment. II  then  moved  an  arrest  of  judgment,  because,  first,  the  jury 
was  not  authorized  to  fix  the  term  of  his  imprisonment;  and,  second, 
two  of  the  three  subjccls  of  larceny  charged  in  the  indictment  are  not 
proper  subjects  of  larceny.  Held:  1.  Though  the  jury  had  no  authority 
to  fix  the  imprisonment,  it  was  mere  surplusage,  and  the  verdict  of 
guilty  was  good;  and  the  imprisonment  was  the  act  of  the  court.  2.  It 
may  bo  intended  after  verdict  that  the  bees  were  reclaimed,  and  the 
honey  the  property  of  C.  3.  If  any  one  of  the  throe  subjects  men- 
tioned in  the  indictment  might  be  the  subject  of  larceny,  it  is  sufficient, 
and  the  verdict  will  not  be  arrested.     Harvey's  case,  23  Gratt.,  941. 

43.  A  trial  and  conviction  of  a  party  by  a  justice  of  the  peace  or  the 
county  court,  for  an  assault  and  battery,  will  not  prevent  an  indictment 
of  the  party  for  a  felony,  in  the  perpetration  of  which  the  assault  and 
battery  was  committed.     Murphy's  case,  23  Gratt.,  960. 

44.  On  a  trial  for  an  assault  with  intent  to  kill,  the  witness  upon 
whom  the  assault  was  alleged  to  have  been  made  was  asked  if  he  did 
not  tell  his  wife  that  the  prisoner  acted  only  in  his  own  defence.  The 
answer  may  tend  to  criminate  himself,  and  the  testimony  is  inadmissi- 
ble. 2d.  It  required  him  to  state  a  communication  supposed  to  be  made 
by  him  to  his  wife;  which,  if  made,  was  a  confidential  communication 
and  which  he  was  not  bound  to  disclose.     Idem. 

45.  A  question  is  put  to  a  witness  which  he  answers,  and  which 
relates  to  a  collateral  matter  not  coni\ected  with  the  subject  of  the 
prosecution.  His  answer  to  that  question  is  conclusive,  and  can  not  be 
contradicted.     Idem. 

46.  In  this  case,  aftei  the  witness  was  asked  the  question  whether  he 
did  not  state  to  his  wife  that  the  defendant  had  acted  only  in  self- 
defence,  and  he  had  answered  the  question,  denying  that  he  had  done 
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80,  the  wife  of  the  witness  was  introduced  to  prove  the  Btatcment  was 
made  to  her.  She  is  not  a  competent  witness  to  prove  it,  thoa<^h  at 
the  time  it  was  alleged  to  have  been  made  they  were  living  apart  from 
each  other,  but  not  divorced.     Idem, 

47.  A  man  is  taken  to  intend  that  which  he  does,  or  which  is  the 
natural  and  ne«e8?ary  consequence  of  his  own  act.  Therefore,  if  the 
prisoner  wounded  the  prosecutor  by  the  deliberate  use  of  an  in>tru- 
ment  likeb'  to  produce  death  under  the  circumstances,  t'  e  presumption 
of  law  is  that  he  intended  the  consequences  that  resulted  from  said  ase 
of  said  deadly  instrument.     Idem, 

48.  Malice  may  be  inferred  fron*  the  use  of  a  deadly  weapon,  in  the 
absence  of  proof  to  the  contrary.     Idem. 

49.  Where  th.re  are  two  counts  in  an  indictment  for  a  felony,  and 
there  is  a  general  finding  by  the  jury  of  "guilty,"  if  either  count  is 
good,  it  is  sufficient.     Idem, 

50.  An  indictment  against  J  is  for  stealing  from  A  six  dollars  of 
"United  Slates  treasury  notes."  Upon  an  exception  to  the  refusal  ol 
the  court  t^  grant  J  a  new  trial,  the  certificate  of  facts  states  that  A 
was  "holding  some  money,"  &c.  The  facts  certified  do  not  sustain  the 
verdict.    Johnson's  case,  24  Gratt.,  555. 

51.  Upon  an  indictment  for  larcen}',  proof  that  the  accused  obtained 
money  by  false  pretences  will  sustain  the  indictment.  Anable's  case,  24 
Gratt.,  563. 

52.  What  is  not  larceny  of  a  check  given  in  payment  for  a  warrant 
upon  a  county  treasurer.     See  Larceny ^  No.  11,  and  Idem. 

53.  Where  a  prisoner  has  been  convicted  of  a  felony,  and  a  new  trial 
is  granted  him,  the  court  may  proceed  to  try  him  at  the  same  term, 
against  his  consent.     CrafVs  case,  24  Gratt.,  602. 

54.  If  a  prisoner  receives  a  copy  of  the  indictment  and  of  the  list  of 
jurors,  at  any  lime  before  the  trial  is  commenced,  though  not  until  the 
case  is  called,  it  would  be  ptoper  to  give  him  a  reasonable  time  to 
examine  the  indictment  and  the  list  of  jurors,  if  he  asks  it;  but  it  is 
not  a  ground  for  continuing  the  cause  until  the  next  term  of  the  court. 
Idem, 

55.  In  directing  jurors  to  be  summoned  from  another  county,  the 
court  may  make  an  order  directing  its  officer  to  summon  them,  or  may 
direc  the  clerk  to  issue  a  venire  facias  requiring  the  officer  to  summon 
them.     Idem, 

56.  During  the  recess  of  the  corporation  court,  the  sergeant  appoints 
a  deputy,  without  the  consent  in  writing  of  the  judge  of  the  court;  bat 
the  deputy  takes  the  oath  of  office  before  the  judge,  which  is  in  writing 
and  signed  by  the  deputy,  and  is  certified  in  writing  by  the  judge. 
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This  is  a  sufficient  consent  in  writing  by  the  judge,  and  the  deputy  has 
authority  to  execute  a  writ  of  venire  facias,  directed  to  his  principal. 
Idem, 

57.  A  corporation  court  has  authority  to  direct  jurors  to  be  sum- 
moned from  without  the  limits  of  the  corporation,  for  the  trial  of  a 
prisoner  indicted  in  that  court,  when  an  impartial  jury  cannot  be 
obtained  within  the  corporation.    Idem, 

58.  In  the  sense  of  the  law,  all  parts  of  the  adjoining  county,  outside 
of  the  limits  of  a  corporation,  is  remote  from  the  place  where  the  offence 
is  alleged  to  be  committed,  if  it  is  alleged  to  be  committed  within  the 
limits  of  the  corporation.     Idem, 

59.  When  jurors  are  directed  to  be  summoned  from  an  adjoining 
county,  and  it  appeared  that  one  of  the  panel  had  been  summoned,  by 
mistake  or  misapprehension  of  the  law  or  otherwise,  from  a  place  near 
to,  instead  of  remote  from  the  vicinage,  the  objection,  if  valid,  instead 
of  being  made  to  the  array  of  jurors,  should  be  made  to  the  individual 
juror  so  summoned.     Idem, 

60.  If  a  person  has  the  constitutional  qualifications  of  a  voter,  thouj^h 
he  has  not  registered  and  has  not  voted,  he  is  a  qualified  juror.     Idem, 

61.  Upon  the  trial  of  a  prisoner  for  murder,  before  the  introduction 
of  the  evidence  is  commenced,  the  attorney  for  the  commonwealth  may, 
with  the  permission  of  the  court,  and  under  its  supervision,  make  a 
statement  to  the  jury  touching  the  several  grades  of  homicide,  and  the 
law  in  reference  thereto.     Idem, 

62.  When  a  person  is  tried  by  a  justice  of  the  peace  for  a  petit 
larceny  and  convicted,  he  has  an  absolute  right  of  appeal  to  the  county 
court;  and  in  that  court  the  cause  is  to  be  heard  de  novo  upon  the  evi- 
dence; and  the  accus^^d  is  entitled  to  be  tri^d  by  a  jury,  as  in  like  cases 
originating  in  that  court.     Bead's  case,  24  Gratt.,  618. 

63.  In  such  a  case  it  is  error  in  the  county  court  to  reverse  the  judg- 
ment of  the  justice  and  remand  the  case  to  the  justice  to  be  tried  by 
him;  and  any  subsequent  trial  of  the  case  by  the  justice  is  null  and 
void.     Idem. 

64.  In  such  a  case  the  justice  again  tries  and  convicts  the  accused, 
and  he  again  appeals  to  the  county  court.  The  proceedings  before  the 
justice  on  the  second  trial  being  null,  the  accused  is  in  the  county  court 
upon  the  first  appeal,  and  is  to  be  tried  by  a  jury  as  if  the  case  had 
originated  in  that  court.     Idem, 

65.  The  accused  having  been  tried  by  a  jury  in  the  county  court,  and 
found  guilty  and  sentenced,  the  errors  in  the  proceedings  of  the  justice 
on  his  second  trial  cannot  affect  the  judgment  of  the  county  court. 
Idem, 
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66.  Upon  an  indictment  under  the  act  concerning  malicious  and 
unlawful  shooting,  &c.,  (Code  of  1860,  ch.  171,  §  9,)  which  charges  that 
the  prisoner  did  unlawfully  shoot,  &o.,  with  set  purpose  and  malice 
aforethought  to  kill  and  murder,  &o.,  the  jury  find  the  prisoner  guilty 
of  malicious  shooting,  without  saying  who  he  shot,  and  fix  the  term  of 
bis  imprisonment  in  the  penilentiay  at  five  years.  No  judgment  can 
be  entered  on  the  verdict.     RiindaWs  case,  24  Gratt.,  644. 

67.  The  indictment  and  verdi<jt  being  fatally  defective,  the  judgment 
may  be  reversed  in  the  appellate  court,  though  no  motion  in  arrest  of 
judgment  was  made  in  the  court  below.     Idem, 

68.  The  proceedings  in  the  case  will  not  prevent  the  finding  of 
another  indictment  against  the  prisoner  for  the  same  offence,  alter  the 
attorney  for  the  commonwealth  has,  with  the  consent  of  the  court, 
entered  a  nolle  prosequi  upon  the  pending  indictment.     Idem, 

69.  An  indictment  for  murder  against  T  and  R  contains  two  counts. 
The  second  charges  T  as  principal  and  R  as  accessory  before  the  fact; 
and  on  the  motion  of  T  the  second  count  is  struck  out.  At  a  subse- 
quent term,  on  the  trial  of  T  the  clerk  reads  both  counts  and  charges 
the  jury  on  both;  and  then  the  prisoner  excepts.  The  court  then 
directs  the  clerk  to  read  the  first  count,  which  is  done,  and  the  clerk 
charges  the  jury  upon  it;  and  then  the  prisoner  excepts  to  the  second 
reading  and  charge.  The  second  reading  and  charge  was  proper,  and 
cures  the  error  of  the  first.     ThorntoiiS  case,  24  Gratt.,  657. 

70.  The  clerk  in  his  charge,  did  not  charge  the  jury  as  to  the  different 
grades  of  homicide.  The  indictment  being  for  murder  in  the  first 
degree  by  poison,  the  prisoner  was  guilty  of  that  offence,  or  guilty  of 
no  offence  which  could  be  punished  under  the  indictment;  and  there- 
fore it  is  sufiicient/  to  charge  the  jury  to  that  t^ffect.     Idem, 

71.  There  is  no  law  requiring  the  clerk  to  charge  the  jury  as  to  the 
different  grades  of  homicide  in  any  case;  and  his  charge  is  without 
authority  and  nothing,  except  so  far  as  it  may  be  considered  as  having 
received  the  f^anction  of  the  court,  and  thus  become  the  act  of  the  court 
Idevfi, 

72.  The  jury  find  the  prisoner  guilty  of  murder  in-  the  first  degree, 
as  charged  in  the  indictment,  without  mentioning  her  name;  but  in  the 
verdict,  as  recorded  and  read  to  the  jury,  the  name  is  inserted.  The 
verdict  is  euflScient.     Idem, 

73.  An  accessory  before  the  fact  to  a  felony  cannot  be  convicted  on 
an  indictment  against  him  as  principal.     Idem, 

74.  Of  the  competency  of  a  witness  who  is  alleged  to  be  deranged, 
the  court  is  the  judge,  whilst  the  weight  of  the  testimony,  the  credit  to 
be  attached  to  it,  is  lefl  to  the  jury.     Coleman's  case,  25  Gratt.,  865. 
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75.  lu  a  prosecution  for  a  felony,  where  the  trial  has  been  protracted, 
and  much  evidence  introducod,  and  it  will  consume  much  time  in  pre- 
paring a  bill  of  exceptions,  the  court  maj'  properly  refuse  to  delay  the 
trial  to  permit  the  counsel  to  prepare  the  bill  of  exceptions,  and  post- 
pone its  preparation  uotil  the  case  is  submitted  to  tho  jury.     Idem, 

76.  Counsel  in  arguing  a  case  before  the  jury,  refer  to  an  instruction 
given  by  the  court,  and  represent  it  erroneously.  It  is  not  error  in  the 
court  to  interrupt  him,  and  to  state  to  the  jury  the  instruction  correctly. 
Idem, 

77.  An  indictment  for  burglary  charging  not  only  the  breaking  and 
entering,  but  the  stealing  of  a  trunk  and  its  contents,  of  a  stated  value, 
the  prisoner,  though  acquitted  of  the  burglary,  may  be  found  guilty  of 
the  l-ircony.     Clarke's  case^  23  Gratt.,  908. 

78.  On  a  trial  for  a  misdemeanor  in  a  county  court,  there  is  a  verdict 
and  judgment  against  the  defendants,  and  they  take  the  case  to  the 
circuit  court,  where  the  judgment  is  reversed,  and  the  cause  is  retained 
for  a  new  trial.  There  may  be  a  writ  of  error  to  the  court  of  appeals 
from  the  judgment  of  the  circuit  court.  Lewis  and  Diviney's  case^  25 
Gratt.,  938. 

79.  Ou  the  trial  of  a  prisoner  for  murder,  a  statement  made  by  him 
to  a  person,  in  a  few  minutes  after  the  homicide  was  committed,  and 
near  to  the  place,  in  the  presence  of  eye-witnesses  of  the  homicide,  who 
were  not  introduced  as  witnesses  by  the  commonwealth,  should  be 
admitted  as  evidence  at  the  instance  of  the  prisoner,  as  part  of  the  res 
gestce.    Little's  case,  25  Gratt.,  921. 

80.  At  least,  the  statement  should  have  been  heard  by  the  court 
below,  so  that  the  court  might  determine  whether  all  or  any  part  was 
admissible  evidence,  and  that  the  appellate  court  might  revise  the 
judgment  in  that  respect.     Idem. 

81.  After  a  witness  for  the  commonwealth  has  given  his  testimony 
and  left  the  F^tand,  if  the  prisoner  wishes  to  show  that  he  has  made  a 
different  statement  at  another  time,  he  is  entitled  to  have  him  recalled, 
and  to  examine  him  on  the  point,  that  the  evidence  in  contradiction 
mvy  bo  introduced;  and  this  whether  the  failure  to  examine  when  on 
the  stand,  was  because  he  or  his  counsel  were  not  informed  of  the  evi- 
dence to  contradict  him,  or  from  inaJvertance.     Idem. 

82.  Upon  a  criminal  tria'  the  prisoner  may  prove,  by  a  person  who 
was  present,  that  a  statenaent  made  before  the  grand  jury  by  a  witness 
for  tiie  common  wealth,  was  altogether  different  from  that  made  by  him 
on  the  trial;  and  qucere,  if  a  grand  juror  is  not  a  competent  witness  to 
prove  it.     Idem, 

83.  A  witness  for  the  commonwealth  is  asked  if  ho  had  said  on  last 
Wednesday,  in  front  of  the  courthouse,  in  conversation  with  gentle- 
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men,  whose  namos  were  not  known,  "If  I  had  my  way,  I  would  kill 
that  damned  rascal;"  referring  to  the  prisoner:  and  he  denies  it.  The 
prisoner  will  be  allowed  to  prove  that  the  witness  used  the  expression, 
thongh  the  names  of  the  two  geDtletnen  to  whom  it  was  spoken  cannot 
be  given.     Idem. 

84.  On  a  prosecution  for  a  robbery,  a  witness  gives  a  description  of 
the  robbers,  received  from  the  wife  of  the  prosecutor  a  few  minutes 
after  the  occurrence,  and  he  states  that  he  pursued  after  the  parlies 
and  found  the  prisoner  and  another,  at  a  place  he  describes.  The 
common wealth'd  attorney  may  then  properly  ask  him  whether  the 
prisoner  and  the  other  person  corresponded  on  that  night,  in  dress  and 
appearance,  with  two  of  the  men  described  by  the  wife  of  the  prosecu- 
tor. And  his  answer  that  they  did,  was  proper  evidence.  Jordan''$ 
case,  25  Gratt.,  943. 

85.  The  criminal  jurisdiction  of  the  hustings  court  of  the  city  of 
Richmond  extends  one  mile  beyond  the  city  limits,  on  the  north  side 
of  James  river.     Idem, 

86.  Under  the  act  of  April  2,  1870,  ch.  38,  sections  6  and  7,  Sess. 
Acts  1869-70,  corporation  courts  in  cities  and  towns  having  a  popula- 
tion of  ^ve  thousand,  have  the  same  jurisdiction  to  try  offences  com- 
mitted within  their  respective  limits  as  circuit  and  county  courts  had; 
and  the  act  of  April  2,  1873,  to  regulate  and  define  the  jurisdiction  of 
the  county  and  circuit  courts,  does  not  apply  to  or  affect  the  jurisdic- 
tion of  corporation  courts.     Tremaine's  case,  25  Gratt.,  987. 

87.  On  an  indictment  for  larceny,  the  clerk  charges  the  jury  in  the 
usual  form.  If  on  the  trial  it  appears  that  the  money  charged  to  have 
been  stolen  was  obtained  by  false  pretences,  another  charge  by  the 
clerk  is  neither  necessary  nor  proper.     DulVs  case,  25  Gratt.,  965. 

88.  Where  two  persons  have  been  indicted  jointly  for  a  misdemeanor, 
they  cannot  claim  any  right  to  be  tried  8eparatel3^  Lewis  and  Diviney^s 
case,  25  Gratt.,  938. 

89.  An  indictment  for  felony  contains  three  counts,  and  on  the  trial 
of  the  prisoner  he  is  found  guilty  on  the  third  count.  lie  is  entitled 
to  a  judgment  of  acquittal  on  the  first  and  second  counts.  Pagers  case, 
26  Gratt,  943. 

90.  On  a  count  in  an  indictment  for  burning  a  barn  and  stable,  being 
an  out-house  not  adjoining  the  dwelling  house,  nor  under  the  same 
roof,  but  some  persons  usually  lodging  therein  at  night,  viz,  &c.,  the 
prisoner  is  found  guilty  and  sentenced  to  be  bung.  The  appellate  court 
will  reverse  the  judgment;  but  as  the  count  does  charge  the  burning 
of  a  barn  and  stable,  wiich  is  punishable  by  imprisonmeut  In  the  peni* 
tentiary,  under  §  5,  of  the  ch.  188,  of  the  Code  of  1873,  the  additional 
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description  of  the  barn  in  the  count  may  be  rejected  as  sarplusage,  and 
ho' will  be  remanded  to  be  tried  for  the  offence  under  that  fifth  section. 
Idem, 

91.  How  grand  juries  may  be  made  up,  and  by  what  order  of  the 
court.    See  Grand  Juries^  No  1,  and  M^esmer's  case,  26  Gratt.,  976. 

92.  When  the  appellate  court  will  not  reverse  the  judgment  in  a  case 
of  murder.    See  Appellate  Court,  No.  11,  &nd  JloweWs  case,  2B  Gratt.,  995, 

93.  In  a  commitment  b\'  a  justice,  of  a  person  for  forging  an  order, 
in  setting  out  the  order  he  writes  out  some  words  in  full,  which  in  the 
order  as  set  out  in  the  indi(Jtment  are  abbreviated,  as  Thomas  for  Thos., 
23  cents  for  23  c,  respectfully  for  resp'i'y.  Those  are  not  such  variances 
as  require  that  the  accused  should  be  sent  back  to  a  justice  for  exami- 
nation.    Burress's  case,  27  Gratt.,  934. 

94.  To  a  plea  of  autrefois  acquit,  upon  an  indictment  for  forgery,  the 
attorney  for  the  commonwealth  craves  oyer  of  the  former  record,  and 
demurs  to  the  plea.  The  record  shows  that  the  indictment  .was  for 
forging  an  order  for  forty-seven  dollars  and  twenty-five  cents,  and  that 
the  order  was  for  forty-seven  dollars  and  twenty-three  cents.  This 
was  a  variance  which  entitled  the  prisoner  to  acquittal  on  that  indict- 
ment; and  therefore  the  acquittal  on  that  indictment  does  not  forbid 
the  prosecution  of  the  accused  oh  another  indictment  for  the  same  for- 
gery, setting  out  the  order  correctly.     Idem, 

95.  By  the  Code  of  1873,  ch.  195,  §  15,  p.  1218,  a  person  acquitted  by 
the  jury  on  the  facts  and  merits,  on  a  former  trial,  may  plead  such 
acquittal  in  bar  to  a  second  prosecution  for  the  same  offence,  notwith*> 
standing  any  defect  in  the  form  or  substance  of  the  indictment  or  accu- 
sation on  which  he  was  acquitted.  But  it  must  appear  from  the  record 
of  the  first  case,  or  be  averred  in  the  plea  and  proved,  that  his  acquittal 
was  on  the  merits.     Idem, 

9&  The  act  does  not  make  a  variance  between  the  indictment  and 
the  forged  paper  immaterial.  The  accused  must  be  acquitted  on  that 
ground,  if  no  other.  And  if  acquitted,  the  presumption,  in  the  absence 
of  evidence  to  the  contrary,  is  that  he  was  acquitted  on  that  ground. 
Idem, 

97.  The  difference  between  "account,"  as  set  out  in  the  indictment, 
and  "act,"  as  written  in  the  order,  is  not  a  material  variance,  which 
will  exclude  the  order  as  evidence.     Idem, 

98.  A  person  examined  by  a  justice  for  felony,  may  be  sent  on  for 
trial  to  the  circuit  court  of  the  county  then  in  session,  and  may  be 
arraigned  and  tried  at  that  term  of  the  court.  Fage's  case,  27  Gratt., 
954. 

99.  On  the  arraignfnent  of  a  prisoner  on  a  charge  of  felony,  he  files 
a  special  plea,  to  which  the  attorney  for  the  commonwealth  files  a  spe- 
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cial  replication ;  and  to  this  replication  the  prisoner  dcraiirs.  The 
demurrer  being  overruled,  the  prisoner  cannot  rejoin  to  the  replication 
without  withdrawing  his  demurrer.     Idem, 

100.  Upon  the  trial  of  the  issue  on  the  plea  of  autrefois  acquit,  an 
instruction  to  the  jur}',  that  if  they  beliovo,  &e.,  that  the  house  named 
in  the  indictment  for  the  burning  of  which  the  prisoner  was  arraigfieJ 
and  tried  at  a  previous  term  of  the  court,  is  not  the  same  house,  nor 
the  same  burning  on  which  he  now  stands  arraigned,  then  thej  must 
find  against  the  prisoner  on  the  i^sue  joined,  is  correct.  And  it  makes 
no  difference  that  the  offence  charged  in  the  two  indictments  are 
described  as  the  burning  of  the  dwelling-house  of  E,  if  the  jury  believe 
that  in  realit}'  distinct  hou.'^cs  and  distinct  burnings  are  referred  to  in 
the  two  indictments.     Idem. 

101.  On  the  trial  of  the  issue  on  the  plea  of  autrefois  acquit,  R,  whose 
dwelling-house  was  in  both  indictments  alleged  to  have  been  burned, 
and  who  was  the  principal  witness  for  the  commonwealth  as  to  the 
burnings  on  both  trials,  may  be  asked,  and  may  state  whether  or  not 
the  verdict  of  the  jury  on  the  first  trial  had  relation  to  the  house 
charged  to  have  been  burned  in  the  indictment  on  which  the  prisoner 
was  then  arraigned.    The  enquiry  is  as  to  a  fact,  not  an  opinion.    Idem, 

102.  Under  the  act.  Code  of  1873,  ch.  202,  §  10,  the  court  may  direct 
jurors  to  be  summoned  from  another  county  or  corporation  for  the  trial 
of  a  prisoner  on  the  plea  of  autrefois  acquit,  as  well  as  on  the  general 
issue.     Idem. 

•  103.  Whether  it  is  a  case  in  which  a  jur}'  should  bo  summoned  from 
abroad,  is  for  the  court  of  trial  to  determine;  and  the  appellate  court 
will  presume  that  the  court  of  trial  acted  rightly  in  the  matter,  unless 
the  contrary  plainly  appears.     Idem. 

104.  The  issue  on  the  plea  of  autrefois  acquit  having  been  found 
against  the  prisoner,  and  he  being  on  his  trial  on  the  plea  of  ^-not 
guilty,"  eight  of  the  jurors  who  had  tried  the  first  issue  6a3',  on  their 
voir  dire,  that  tliey  bilieved  they  could  give  the  prisoner  a  fair  and 
impartiul  trial  on  the  evidence,  notwithstanding  anything  that  they 
had  heard,  having  no  impression  on  their  minds  on  the  question  as  to 
the  guilt  or  innocence  of  the  prisoner,  which  it  would  require  evidence 
to  remove.     They  are  competent  jurors.     Idem. 

105.  Under  an  Indictment  under  the  statute  for  selling  liquor  to 
minors  without  the  consent  of  their  parents  or  guardians,  the  indict- 
ment is  for  selling  to  minors  whoso  names  are  unknown  to  the  grand 
jury.  If  it  appears  from  the  evidence  on  the  trial  that  in  fact  tho  name 
of  the  minor  to  whom  the  liquor  was  sold  was  known  to  the  grand 
jurj',  the  evidence  doos  not  sustain  the  indictment.  MorgenstenCs  cast 
and  Jackson's  case,  27  Gratt.,  1018. 
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106.  F  is  indicted  for  the  larceny  of  §208  of  notes  of  United  States 
currency,  the  property  of  E.  The  proofs  refer  to  F's  obtaining  the 
money  under  false  pretences.  To  sustain  the  prosecution,  the  common- 
wealth must  prove  every  fact  which  would  be  required  to  be  alleged  in 
an  indictment  for  obtaining  money  on  false  pretences.  Fay^s  case,  28 
Gratt.,  912. 

107.  In  the  absence  of  proof  that  such  money  as  is  charged  in  the 
indictment  to  have  been  stolen  was  received  by  the  prisoner,  he  cannot 
bo  properly  convicted.     Idem. 

108.  On  an  indictment  under  ch.  202,  §  29,  of  the  Code  of  1873,  of  11, 
for  that  he  maliciously  and  of  his  malice  aforethought,  did  shoot  one  S, 
the  jnvy  returned  their  verdict:  "Wo,  the  jury,  find  the  defendant,  II, 
not  guilty  of  malicious  shooting,  as  in  the  within  indictment  charged, 
but  guihy  of  unlawful  shooting,  wj^-h  intent  to  maim,  disfigure,  and 
kill,  and  fix  the  term  of  confinement  in  the  penitentiary  at  two  years." 
The  verdict  is  to  bo  read  in  connection  with  the  indictment,  and  there- 
fore sufficiently  indicates  the  person  shot.     RohacWs  case,  28  Gratt.,  922. 

109.  Upon  a  motion  for  a  continuance,  the  case  having  been  in  court 
for  a  year,  and  a  subpoena  for  a  witness  having  been  several  times  sent 
to  the  sheriff  of  another  county  and  not  served,  and  the  prisoner  not 
having  used  suflScient  diligence  to  have  the  subpwna  served,  a  contin- 
uance of  the  cause  is  properly  refused;  though  the  counsel  of  the  pris- 
oner states  in  writing  that  he  had  conversed  with  the  witness,  and  that 
be  will  prove  material  facts,  which  ho  states,  in  favor  of  the  prisoner, 
and  the  prisoner  sweais  that  the  witness  is  material  for  her,  and  she 
cannot  go  safely  to  trial  without  him.  and  that  she  can  prove  by  him 
the  faets'stated  by  her  counsel.     HousseWs  case,  28  Gratt.,  930. 

110.  On  a  prosecution  for  larcenj-,  the  prosecutor  gave  evidence  tend- 
ing to  sLow  when  and  how  the  larceny  was  committed  on  him.  On 
re  examination,  he  was  asked  by  the  attorney  for  the  commonwealth  if 
he  did  not,  immediately  after  the  alleged  larceny,  go  to  tho  house  of 
another  person,  who  lived  a  few  doors  off,  and  tell  him  he  had  been 
robbed,  and  the  circumstances?  On  olgection  to  the  question  by  the 
counsel  for  the  prisoner,  the  court  sustained  the  objoclion  to  so  much  of 
the  question  as  referred  to  the  details  of  the  statement,  but  allowed 
the  witness  to  state  that  he  had  told  tho  other  person  at  the  time 
named  *'that  he  had  been  robbed,"  and  then  allowed  that  other  person, 
to  whom  the  statement  was  made,  to  testify  that  the  prosecutor  had 
come  to  him  and  told  him  that  he  had  been  robbed;  to  all  which  tho 
counsel  for  the  prisoner  exce]>te(i. — Held:  1.  Tho  statements  were  inad- 
missible. They  were  inadmissible  as  j)art  of  the  res  gesioi.  "Facts 
which  constitute  the  res  gestae  must  be  such  as  are  so  connected  with  the 
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very  transaction  or  fact  under  investigation  aa  to  constitute  a  part  of 
it;"  and  the  above  HtatemontB  do  not  come  within  the  definition.  2. 
Tboy  were  inadmisnible  as  complaint  made  by  the  prosecutor  recently 
after  the  outrage  committed.  The  only  exception  to  the  general  rule 
excluding  the  statements  or  declarations  of  parties  as  hearsay  evidence, 
as  a  complainty  is  that  in  case  of  rapCy  and  in  this  case  the  complaint  roust 
be  made  at  once,  3.  They  were  inadmissible  for  the  purpose  of  rebut- 
ting the  imputation  that  the  prosecutor  was  drunk  at  the  lime  the 
stat^ementa  were  made.  If  vho  credibility  of  a  ^witness  is  assailed 
because  he  was  drunk,  the  only  way  to  meet  the  assault  is  by  proving 
by  others  his  actual  condition  at  the  time  of  the  transaction  of  which 
he  speaks,  and  not  by  htatcmentH  and  declarations  of  his  own  or  otherR, 
which  might  prejudice  the  prisoner  while  given  in  evidence  under  the 
pretence  of  showing  that  they  were  such  as  a  sober  man  would  make 
under  the  presumed  drcumstances  of  the  case.  Haynes^  case^  28Gratt., 
942. 

111.  It  is  settled  law  in  this  state,  that  when  there  arc  several  counts 
in  an  indictment,  and  the  jury  find  the  accused  guilty  on  one  of  the 
counts,  saying  nothing  as  to  the  others,  the  verdict  operates  as  an 
acquittal  upon  the  counts  of  which  the  verdict  takes  no  notice;  and  the 
court  should  enter  a  judgment  accordingly.     Stuarfs  case^  28  Gratt.,  950. 

112.  In  such  a  case,  if  the  accused  applies  for  and  obtains  a  new  trial, 
be  does  not  thereby  waive  the  advantages  of  the  acquittal  thus  obtained. 
But  he  must  be  tried,  and  can  only  be  tried  again,  on  the  count  on  which 
he  was  convicted,  and  not  on  the  counts  on  which  ho  has  been  before 
acquitted.  And  the  rule  is  the  same  whether  the  new  trial  is  granted 
because  the  verdict  is  contrary  to  the  evidence,  or  because  the  verdict 
is  so  defective  or  uncertain  that  legally  no  judgment  can  be  pronounced 
thereon.     Idem.    See  Criminal  Code  (1878),  ch.  17,  §  25,  contra. 

113.  And  the  same  rule  applies  where,  on  an  indictment  for  murder, 
the  jury  find  the  prisoner  guilty  of  manslaughter,  or  on  an  indictment 
for  malicious  stabbing,  &c.,  with  intent  to  maim,  disfigure,  or  kill,  the 
jury  find  the  prisoner  guilty  of  unlawful  stabbing  with  intent  to  kill. 
Idem. 

114.  Where  there  is  but  one  count  in  an  indictment  on  which  the 
accused  may  be  convicted  of  one  of  several  offences  which  are  covered 
by  the  indictment,  the  verdict  of  the  jury  finding  the  accused  guilty  ot 
one  of  the  said  offences  is  a  verdict  of  acquittal  of  all  the  others  of  a 
higher  grade  of  of!enco;  as  on  an  indictment  for  murder,  a  verdict  find- 
ing the  accused  guilty  of  manslaughter,  is  a  verdict  of  acquittal  as  to 
the  murdf^r;  and  on  an  indictment  for  malicious  stabbing  with  intent  to 
kill,  a  verdict  finding  the  accused  guilty  of  unlawful  stabbing  with  intent 
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to  kill,  is  an  acquittal  of  malicious  stabbing.  And  the  rule  stated  above 
in  No.  112  (in  respect  to  a  new  trial)  applies.  Qucere:  If  this  rule 
applies  where,  on  an  indictment  for  murder,  the  jury  find  the  prisoner 
guilty  of  murder  in  the  second  degree.     Idem. 

115.  On  a  second  trial  of  the  offence  lor  which  the  accused  was  found 
guilty  by  the  jury,  if  the  jury  find  him  guilty  they  may  ^x  his  impris- 
onment or  other  penalty  at  any  period  or  penalty  authorized  by  the 
statute,  though  it  be  greater  than  that  fixed  by  the  first  jury.     Idem. 

116.  Under  an  indictment  with  only  one  count,  for  malicious  shoot- 
ing,  stabbing  or  cutting,  with  intent  to  kill,  the  accused  may  be  con- 
victed of  the  offence  charged,  or  of  unlawfully  doing  such  acts,  or  in- 
deed, of  any  other  offence — felony  or  misdenieanor — which  is  substan- 
tially charged  in  the  indictment.     Idem. 

117.  The  acquittal  obtained  by  the  first  verdict  is  not  affected,  if  the 
indictment  under  which  it  is  found  is  afterwards  quashed  by  the  court 
on  the  motion  of  the  attorney  for  the  commonwealth ;  nor  is  the  pris- 
oner entitled  to  be  discharged  from  prosecution  on  another  indictment 
for  the  offence  of  which  he  was  convicted  in  the  first  indictment,  be- 
cause that  indictment  was  quashed;  he  would  have  every  right  under 
the  second  indictment  that  he  had  under  the  first,  and  no  more.     Idem. 

118.  The  mere  pendency  of  oneindictment  is  no  bar  to  another,  even 
for  the  same  offence;  the  accused  cannot  be  tried  on  both,  but  the  com- 
monwealth may  elect  on  wJiich  it  will  prosecute.    Idem. 

119.  The  discharge  of  a  jury,  after  they  have  rendered  a  verdict 
against  a  prisoner,  but  which  verdict  is  adjudged  to  be  a  nullity  because 
it  was  not  duly  perfected,  and  thereupon  set  aside  as  insufficient,  is  no 
bar  to  a  prosecution  under  the  same  or  a  new  indictment.    'Idem. 

120.  When  a  piisoner  is  arrested  under  a  warrant  of  a  justice,  exam- 
ined and  committed  to  jail,  and  indicted  and  tried,  and  afterwards  that 
indictment  quashed  and  a  new  indictment  found  against  him  for  the 
same  offence,  he  is  not  then  entitled  to  a  new  preliminary  examination 
before  a  justice  under  the  last  indictment  found  against  him.     Idem. 

121.  Where  a  prisoner  has  been  carried  to  the  penitentiary  in  execu- 
tion of  the  judgment  of  the  court  below,  and  after  that  a  new  trial  is 
granted  him  by  the  court  of  appeals,  the  last  named  court  will  award  a 
writ  of  habeas  corpus,  directed  to  the  superintendent  of  the  penitentiary, 
to  bring  the  prisoner  before  it,  and  order  him  to  be  committed  to  the 
sheriff  of  the  county  in  which  the  court  of  appeals  is  sitting,  to  be  by 
him  conveyed  to  the  jail  of  the  county  in  which  the  judgment  of  con- 
viction was  rendered,  for  the  p  .rpose  of  being  again  tried  in  conformity 
with  the  judgment  of  the  appellate  court.     Idem. 
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DRUNKENNESS. 

1.  A  person,  whether  ho  be  an  habitual  drinker  or  not,  cannot  volun- 
tarily make  himself  so  drunk  as  to  become,  on  that  account,  irresponsi- 
ble for  his  conduct  durin«;  such  drunkenness.  Ho  may  be  perfectly  un- 
conscious of  what  ho  does,  and  yet  ho  is  responsible.  He  may  be  inca- 
pable of  express  malice,  but  the  law  implies  malico  in  such  a  case,  from 
the  nature  of  tho  in»jtrument  used,  the  absence  of  provocation,  and 
other  circumstances  under  which  it  is  done.  BoswelVs  case,  200  Gratt., 
860. 

2.  If  a  permanent  insanity  is  produced  by  habitual  drunkenness,  then, 
like  any  other  insanity,  it  excuses  an  act  which  would  otherwise  be 
criminal.     Ideni, 

3.  If  a  person  kills  another  without  provocation,  and  through  reckless 
wickedness  of  heart,  but,  at  tho  time  of  doing  so,  his  condition,  from 
intoxication,  was  such  as  to  render  him  incapable  of  doing  a  willful, 
deliberate  and  premeditated  act,  ho  is  guilty  of  murder  in  tho  second 
degree.     Ide7n. 

DUELLING. 

1.  See  Witnesses,  Nos.  3,  4,  5,  and  CuUen's  case,  24  Gratt.,  624, 

2.  Under  the  principles  of  tho  common  law  and  tho  statutes  against 
duelling,  it  may  bo  well  to  apprehend  that  tho  surgeon  of  a  party  to  a 
duel  would  bo  regarded  in  law  as  being  concerned  in  aiding  and  abet- 
ting the  duel.     Idem.,  624. 

DYING  DECLARATIONS. 

L  J  receives  wounds  in  a  fight  with  S  on  the  8th  of  January,  and  on 
that  night  he  expects  to  die  very  soon,  and  makes  certain  statements  in 
relation  to  the  fight.  lie  lives  until  the  18th,  encouraged  by  his  physi- 
cian, to  entertain  some  hope  of  recovery,  and  probably  having,  some 
hope.  On  the  trial  of  S  for  the  murder  of  J,  the  statements  of  J  on  the 
8th  of  January,  are  competent  evidence  as  his  dj'ing  declarations. 
Swishefs  case,  26  Gratt.,  963. 

EVIDENCE 

1.  When  confessions  are  admissible  as  evidence.  S^o  Confessions,  No. 
1,  2,  and  Thompson's  case,  20  Gratt.,  724. 

2.  \Yhat  opinion  of  witness  as  to  handwriting,  on  a  trial  for  forgery, 
is  admissible.     See  Forgery,  No.  1,  and  Ckahoon's  case,  Id.,  733. 

3.  On  such  a  trial  the  commonwealth  may  prove  that  the  party 
whose  name  is  alleged  to  bo  forged,  was  prompt  in  tho  paj'mont  of  his 
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debts,  and  that  ho  owned  a  large  property,  real  and  personal,  and  was 
doing  a  good  business.     Idem,  733. 

4.  What  assertions  or  declarations  of  the  accused  are  evidence,  on  a 
trial  for  forgery,  to  show  his  attempt  to  utter  the  forged  instrument. 
See  Forgery,  No.  3,  and  Idem,  733. 

5.  IIow  the  failure  of  the  accused  to  explain  the  subject  by  evidence 
may  affect  him.     See  Forgery,  No.  4,  and  Idem,  733. 

6.  What  evidence  admissible  to  show  complicity  of  the  prisoner  on  a 
trial  for  forgery,  in  the  uttering  of  the  forged  paper.  See  Forgery,  No. 
8,  and  Sands'  case,  Id,  800. 

7.  The  ex  parte, sentiment  of  a  personal  representative,  by  a  commis- 
sioner of  the  court,  though  it  has  been  confirmed,  is  not  competent  evi- 
dence to  show  that  a  witness  not  connected  with  the  estate  had  the 
means  to  pay  for  real  estate  which  he  purchased,  at  a  sale  made  by  the 
person  who  was  personal  representative,  as  commissioner  of  the  court, 
in  order  to  sustain  the  veracity  of  the  witness.     Idem,  800. 

8.  A  map  of  a  city,  though  made  by  a  former  city  surveyor,  and 
found  in  the  office  of  the  register  of  the  city,  in  a  book  labelled  "plans 
and  charts,"  not  appearing  to  have  been  jnade  by  the  authority  of  the 
city  government,' or  adopted  by  it,  is  not  competent  for  the  common- 
wealth in  a  prosecution  for  obstructing  what  is  claimed  to  be  a  street 
of  the  city.     Harris's  case,  20  Gratt.,  833. 

9.  On  a  trial  for  an  assault  with  intent  to  kill,  the  witness  upon  whom 
the  assault  was  alleged  to  have  been  made,  was  asked  if  he  did  not  tell 
his  wife  that  the  prisoner  acted  only  in  self-defence.  The  answer  to 
the  question  may  tend  to  criminate  himself,  and  the  testimony  is  inad- 
missible; and,  2nd,  it  required  him  to  state  a  communication  supposed 
to  have  been  made  by  him  to  his  wife;  which,  if  made,  was  a  confiden- 
tial communication,  and  which  he  was  not  bound  to  disclose.  Murphy's 
case,  23  Gratt.,  960. 

10.  A  question  is  put  to  the  witness  which  he  answers,  and  which 
relates  to  a  collateral  matter  not  connected  with  the  subject  of  the 
prosecution.  His  answer  to  that  question  was  conclusive,  and  could 
not  be  contradicted.     Idem,  960. 

11.  On  the  trial  of  S  for  the  murder  of  E,  the  commonwealth  having 
shown  that  E  and  O,  the  sister  of  S,  had  been  married,  the  prisoner 
may  introduce  in  evidence  the  decree  in  a  suit  by  O  against  B  for  a 
divorce,  either  to  render  O  a  competent  witness  for  him,  or  to  show 
that  E  being  no  longer  the  husband  of  O,  was  a  mere  intruder  upon  the 
prisoner's  family.  But  the  pleadings  and  depositions  are  not  admissi- 
ble as  evidence  for  such  a  purpose.    Stoneman's  case,  25  Gratt.,  887. 
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12.  On  the  trial  of  a  prisoner  for  murder,  a  statement  made  bj  bim 
to  a  person,  in  a  few  minutes  after  the  homic'de  was  committed,  and 
Dear  to  the  place,  and  in  the  presence  and  hearing  of  eye-witnesses  of 
the  homicide,  who  were  not  introduced  as  witnesses  by  the  common- 
wealth,  should  be  admitted  as  evidence  at  the  instance  of  the  prisoner, 
as  part  of  the  res  gestae.    Little's  case,  25  Gratt.,  921. 

13.  At  least  the  statement  should  have  been  heard  by  the  court 
below,  so  that  the  court  might  determine  whether  all  or  any  part  of 
it  was  admissible  evidence,  and  that  the  appellate  court  might  revise 
the  judgment  in  that  respect.     Idem,  921. 

14.  On  a  prosecution  for  a  robbery,  a  witness  gives  a  description  of 
the  robbers,  received  from  the  wife  of  the  prosecutor  a  few  minutes 
after  the  occurrence,  and  he  states  that  he  pursued  after  the  parties, 
and  found  the  prisoner  and  another  at  a  place  he  describe^.  The  com- 
monwealth's attorney  may  then  properly  ask  him  whether  the  prisoner 
and  the  other  person  corresponded  on  that  night  in  dress  and  appear- 
ance with  two  of  the  men  described  by  the  wife  of  the  prosecutor. 
And  his  answer  that  they  did  was  proper  evidence.  Jordan's  case,  25 
Oratt.,  943. 

15.  J  receives  wounds  in  a  fight  with  S  on  the  8th  of  Janwary,  and 
on  that  night  he  expects  to  die  very  soon,  and  makes  certain  state- 
ments ill  relation  to  the  fight.  Ho  lives  until  the  18lh,  encouraged  to 
entertain  some  hope  of  recovery  by  his  physician,  and  probably  having 
some  hope.  On  the  trial  of  S  for  the  murder  of  J,  the  statements  of 
J  on  the  8ih  of  January  are  competent  evidence  as  his  dying  declara- 
tions.   Swishefs  case,  26  Gratt.,  963. 

16.  On  an  indictment  for  forging  an  order,  the  difference  between 
"account"  as  sot  out  in  the  indictment,  and  "act"  as  written  in  the 
order,  is  not  a  material  variance  which  will  exclude  the  order  as  evi- 
dence.    Burr  ess' s  case^  27  Gratt.,  934. 

17.  In  such  a  case,  a  genuine  order  by  the  same  drawers  upon  the 
same  party,  which  had  been  paid  to  the  accused,  as  the  order  which  the 
accused  was  charged  with  having  forged,  is  not  competent  evidence  for 
the  accused.     Idem  934. 

18.  A  person  who  stntes  that  he  is  perfectly  familiar  with  the  hand- 
writing of  the  accused,  and  states  the  circumstances  which  made  him  so 
familiar  with  it,  expresses  the  confident  opinion,  from  his  knowledge  of 
the  accused's  hand-writing,  that  he  was  incapable  of  writing  the  order. 
This  opinion  is  incompetent  testimony,  and  properly  excluded.  /Jem, 
934. 

19.  What  admissions  and  confessions  of  a  prisoner  may  be  given  in 
evidence  against  him.    The  rule  in  Smith's  case,  10  Gratt,  734,  and  Skiff- 
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lefs  case,  14  Id.,  652 — "That  a  confession  may  be  given  in  evidence,  un- 
less it  appears  that  it  was  obtained  from  the  party  by  some  inducement 
of  a  worldly  or  temporal  character,  in  the  nature  oi  a  threat  or  promise 
of  benefit,  held  out  to  him  in  respect  of  his  escape  from  the  consequences 
of  the  offence  or  the  mitigation  of  the  punishment  by  a  person  in  au- 
thority, or  with  the  apparent  sanction  of  such  a  person," — reaffirmed. 
Page's  case,  27  Gratt.,  954. 

20.  W  was  indicted  for  stealing  $150,  the  money  of  S.  On  the  trial 
it  was  proved  that  J,  a  detective,  arrested  W,  who  made  a  confession, 
which  was  made  under  a  promise,  and  was  excluded.  In  this  confes- 
sion he  directed  J  to  go  to  certain  gamblers  and  get  the  money  back 
from  them.  J  sent  for  the  gamblers  named,  told  them  what  W  had 
said,  and  they  paid  over  to  J  for  S'$104;  though  one  of  them  protested 
that  W  had  not  been  at  bis  house,  and  the  others  denied  that  he  had 
lost  the  money  claimed  with  them;  the  balance  of  the  money,  846,  was 
paid  over  by  the  father  of  W.  It  not  being  proved  that  the  money 
paid  to  J  was  the  same  lost  by  S,  the  statement  of  W  to  J,  and  of  what 
passed  between  J  and  the  gamblers  and  the  father  of  W,  is  not  compe- 
tent evidence.     Williams'  case,  27  Gratt.,  997. 

21.  In  a  prosecution  for  larceny,  evidence  of  the  statements  made  by 
the  prosecution,  immediately  after  the  alleged  offence  was  committed, 
is  inadmissible  to  sustain  the  prosecution.  See  Criminal  Jurisdiction  and 
Proceedings,  No.  110,  and  Haynes'  case,  28  Gratt.,  942. 

22.  As  to  the  effect  of  stolen  goods  being  found  in  the  possession  of 
the  accused  in  cases  of  simple  larceny,  or  larceny  compounded  with 
burglary  or  house-breaking.  See  Larceny,  No.  19,  20,  and  Walker's  case, 
28  Gratt.,  969. 

See  Witnesses,  No.  3,  4,  5,  and  Cullen's  case,  24  Graf.,  624. 
See  Confessions,  No.  3,  and  Venable's  case.  Id.,  639. 

EXCEPTIONS— BILL  OF. 

1.  Though  the  bill  of  exceptions  taken  to  the  refusal  ot  the  court  to 
grant  a  new  trial  purports  to  certify  the  facts,  3'et  it  may  appear  from 
the  bill  of  exceptions  itself  that  the  evidence  is  certified.  And  this  is 
shown  when  the  facts  certified  are  contradictory.  Read's  case,  22  Gratt., 
924. 

EXPERTS. 

1.  All  persons  who  practice  a  business  or  profession  which  requires 
them  to  possess  a  certain  knowledge  of  the  matter  in  hand  are  exports, 
80  far  as  exportness  is  required.     Bird's  case,  21  Gratt.,  800. 
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FALSE  PRETENCES. 

1.  If  P  and  L,  at  the  house  of  the  accused,  by  the  use  of  false  pre- 
tences, obtained  from  F  the  sum  of  8570,  the  accused  is  not  guiltj  of 
the  offence,  aidini^  and  abetting  therein,  or  suffered  or  permitted  the 
said  P  and  L  to  use  said  house,  with  knowledge  that  they  intended  to 
use  the  same  for  the  employment  of  such  pretences.  But  if  the^ccused 
was  within  easy  call,  wilh  intent  to  aid  or  assist  them  in  their  purpose, 
or  in  escaping,  or  in  getting  rid  of  or  misleading  the  person  from  whom 
such  money  was  obtained,  that  is  a  presence,  aiding  and  abetting,  and 
the  accused  is  as  guilty  as  if  he  were  personally  present.  DalVs  case. 
25  Gratt.,  965. 

2.  If  the  accused  and  others  concerted  and  conspired  together  to 
induce,  by  false  representations,  F,  or  any  other  persons  who  might  be 
induced  by  such  representations,  to  enter  the  house  of  the  accused,  and 
to  obtain  the  money  of  such  persons  by  false  pretences,  or  rented  his 
houfte  to  be  used  for  such  purpose  by  said  conspirators;  and  in  pursu- 
ance of  such  concert,  one  of  the  confederates  of  the  accused  induced  F 
to  go  into  said  house,  and  by  false  representations  and  pretences  did 
obtain  from  F  a  large  sum  of  money j  and  the  accused  was  present  or 
within  easy  call  to  aid  and  assist  them  in  their  purpose,  or  in  escaping 
or  in  getting  rid  of  or  misleading  the  person  from  whom  such  money 
was  obtained,  then  the  accused  is  as  guilty  as  if  he  himself  had  obtained 
the  money  from  F.     Idem^  965. 

3.  The  obtaining  money  by  false  pretences  is  made  larceny  by  the 
statute;  and  the  penalty  for  the  offence  is  the  same  as  in  other  cases  of 
larceny.     Idem^  965. 

4.  On  an  indictment  for  larceny,  the  clerk  charges  the  jury  in  the 
usual  form.  If  on  the  trial  it  appears  that  the  money  charged  to  have 
been  stolen  was  obtained  by  false  pretences,  another  charge  by  the 
clerk  is  neither  necessary  nor  proper.     Idem,  965. 

5.  In  an  indictment  for  obtaining  money  on  false  pretences,  it  would 
be  a  material  allegation  that  the  money  was  obtained  by  the  false  pre- 
tence alleged;  and,  therefore,  it  is  necessary  to  be  proved  under  the 
indictment  for  larceny  founded  on  the  obtaining  of  money  on  false  pre- 
tences, in  order  to  a  conviction.     Fay's  case,  28  Gratt.,  912. 

6.  The  false  pretences,  either  with  or  without  other  causes,  must  have 
had  a  decisive  influence  upon  the  mind  of  the  owner,  so  that  without 
their  weight  he  would  not  have  parted  with  his  property.    Idem,  912. 

7.  Where  the  false  pretence  is  referred  to  the  sale  of  a  lot  by  the 
prisoner,  unless  the  selling  of  the  properly  was  by  a  false  pretence, 
with  intent  to  defraud  the  buyer,  the  case  is  not  within  the  statute. 
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Therefore,  the  fraudulent  intent  mast  have  exiBted  at  the  time  the  false 
pretences  were  made  by  which  the  money  was  obtained.     Ideniy  912. 

FELONY. 

1.  Ou  a  trial  for  a  felony,  for  which  the  shortest  term  of  imprison- 
ment is  five  years,  the  jury  find  the  prisoner  guilty,  and  fix  the  term  of 
his  imprisonment  in  the  penitentiary  at  three  years,  and  the  judgment 
is  according  to  the  verdict.'  Upon  a  writ  of  error  to  the  judgment  on 
the  application  of  the  prisoner,  the  judgment  will  bo  reversed;  but  the 
prisoner  will  not  be  discharged,  but  will  be  remanded  for  another  trial. 
Jones'  ca^e,  20  Gratt.,  848. 

2.  The  act.  Code,  ch.  208,  §  3,  which  provides  that  a  person  tried  for 
a  felony  shall  be  personally  present  during  the  trial,  does  not  apply 
before  his  arraignment;  but  before  his  arraignment  an  order  may  be 
made  in  his  absence.     BoswelVs  case^  20  Gratt.,  860. 

3.  Upon  a  prosecution  for  a  conspiracy  to  commit  a  felony,  or  for  the 
felony  so  committed,  what  evidence  is  admissible,  and  how  the  conspi- 
racy may  be  proved.  See  Criminal  Jurisdiction  and  Proceedings,  No.  29, 
30,  31,  and  Sand's  case,  21  Gratt.,  871. 

4.  The  act  of  March  30Lh,  1871,  Sess.  Acts  1870-71,  p.  332,  does  not 
give  justices  of  the  peace  jurisdiction  to  try  a  case  of  felony;  and  the 
conviction  and  punishment  of  a  party  by  a  justice  of  the  peace  for  an 
a^^sault  and  battery  will  not  bar  a  prosecution  for  wounding  with  ilitent 
to  kill,  by  the  same  act  for  which  he  was  punished  by  the  justice. 
Murphy's  case,  23  Gratt.,  960. 

5.  If  the  accused  has  been  indicted  and  convicted  in  the  county  court 
having  jurisdiction  of  such  offence  generally,  the  conviction  will  not  be 
a  bar  to  an  indictment  for  a  felony,  in  the  perpetration  of  which  the 
assault  and  battery  was  committed.    Idem,  960. 

6.  All  offences  for  which  the  punishment  is  confinement  in  the  peni- 
tentiary are  felonies,  and  the  indictment  for  such  an  offence  must 
describe  it  as  having  been  done  feloniously.  Randall's  case,  24  Gratt., 
644. 

FORGERY. 

1.  Upon  a  trial  for  forgery,  to  prove  that  the  paper  was  forged,  a  wit- 
ness was  introduced  who  said  that  he  knew  H,  the  party  whose  signa- 
ture was  in  question,  and  who  was  dead  about  two  years;  was  his  ten 
ant;  had  seen  him  write;  thinks  he  knew  his  handwriting  tolerably 
well;  but  could  not  swear  to  a  particular  signature  as  his  without  know- 
ing the  fact;  thought  he  had  sufficient  knowledge  and  recollection  of 
his  signature  to  enable  him  to  give  an  opinion  as  to  the  genuineness  of 
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the  signature,  though  he  would  not  swear  absolutely  about  it.  Says:  I 
think  it  is  not  his  handwriting;  but,  at  the  same  time,  I  cannot  say  on 
oath  positively  it  is  not.  This  is  admissible  evidence.  ChahoorCs  case^ 
20  Gratt.,  733. 

2.  On  such  a  trial,  the  commonwealth  may  prove  that  H  was  prompt 
in  the  payment  of  his  debts,  and  that  he  owned  a  large  property,  real 
and  personal,  and  was  doing  a  good  business.     Idem^  733. 

3.  Uttering  a  forged  paper  may  be  proved  by  showing  that  the  pris- 
oner attempted  to  employ  as  true  the  forged  writing,  with  a  knowledge 
at  the  time  of  the  said  attempt  that  the  same  was  forged,  with  the  intent 
to  defraud.  And  any  assertion  or  declaration,  by  word  or  act,  that  the 
forged  writing  is  good,  with  such  knowledge  or  intent,  is  an  uttering  or 
attempt  to  employ  as  true  the  said  writing,  if  such  assertion  or  decla- 
ration was  made  in  the  prosecution  of  the  purpose  of  obtaining  the 
money  mentioned  in  said  writing.     Idem.  733. 

4.  To  convict  of  forgery,  the  jury^must  be  governed  entirely  by  the 
testimony  before  them,  and  they  must  not  presume  or  assume  the  guilt 
of  the  accused  bj*  reason  of  his  failure  or  neglect  to  produce  evidence 
in  his  own  behalf.  But  if  the  jury  believe  that  it  is  in  the  power  of  the 
accused  to  produce  evidence  in  elucidation  of  the  subject-matter  of  the 
charge  against  him,  then  his  failure  or  neglect  to  produce  such  evidence 
may  be  considered  by  the  jury,  in  connection  with  the  other  fads  proved 
in  thecasc.     Idenif  733.  • 

5.  The  forgery  charged  was  the  note  of  II.,  an  unnaturalized  foreigner. 
The  forging  or  uttering  it  was  in  fraud  of  the  administrator  of  H.,  and 
and  the  heirs  of  II.,  if  he  had  any,  or  the  state,  if  he  had  none.     Idem, 

6.  The  bringing  a  suit  at  law,  as  counsel,  upon  the  forged  note,  and 
recovering  judgment  thereon,  and  the  filinjj^a  bill  to  enforce  pa^Mnent 
of  the  judgment  out  of  the  real  estate  of  H.,  and  having  the  same  sold, 
and  receiving  the  proceeds — the  same  being  done  with  the  knowledge 
that  the  note  was  a  forgery — was  an  attempt  to  employ  the  said  note  as 
true,  within  the  meaning  of  the  statute.     Idem,  733. 

7.  Though  the  suit  at  law  was  brought  in  the  county  court  of  Hen- 
rico, and  the  suit  in  equity  was  in  the  circuit  court  of  Henrico,  yet  as 
both  these  courts  were  held  within  the  limits  of  the  city  of  Richmond, 
and  the  prisoner  lived  in  the  city,  the  hustings  court  of  the  city  had 
jurisdiction  to  try  the  prisoner.     Idem,  733. 

8.  An  action  at  law  was  brought  on  the  note  alleged  to  be  forged 
against  the  curator  of  H.,  and  judgment  rendered  without  any  defence. 
A  suit  in  equity  was  then  brought  to  subject  the  real  estate  of  H.  to  the 
payment  of  the  judgment;  and  there  was  a  decree  for  a  sale,  and  sale; 
in  both  of  which  suits  the  prisoner  was  counsel  for  the  estate;  and  he 


GAMING,   GRAND  JURIES,   HOMICIDE.  35 

purchased  a  part  of  the  property.  The  records  of  these  cases,  with  the 
testimony  of  the  clerks  of  the  respective  courts,  were  admissible  evi- 
dence, with  other  evidence,  to  show  the  uttering  of  the  forged  paper, 
and  complicity  of  the  prisoner  in  the  utterance  of  it.  Sands'  case,  20 
Gratt.,  800. 

GAMING. 

1.  A  licensed  eating  house  in  a  town  is  a  public  place,  in  the  meaning 
of  the  Code,  ch.  198,  §  4,  p.  806.     NeaVs  case,  22  Gratt.,  917. 

2.  Betting  on  the  game  of  bagatelle  at  a  public  place  is  a  violation  of 
the  statute.  Code,  ch.  198,  §  4,  p.  806;  and  it  is  equally  so  if  the  person 
plays  as  well  as  bets.    Idem,  917. 

3.  It  is  unlawful  to  bet  on  any  game  at  a  public  place.    Idemj  917. 

GRAND  JURIES. 

1.  On  the  18th  of  September,  1874,  S,  judge  of  the  corporation  court 
of  W,  issued  his  order  in  vacation  to  the  clerk  of  the  court,  directing 
that  a  grand  jury  of  ten  citizens,  &c.,  be  summoned  to  attend  the  court 
on  the  2l9t  of  September.  Upon  this  order  the  clerk  issued  his  warrant 
to  the  sergeant  to  summon  certain  grand  jurors,  naming  them.  Of  the 
list  furnished  the  sergeant,  nine  attended  the  court.  At  the  September 
term  of  the  court  an  order  was  entered  as  follows:  This  day  came  a 
grand  jury,  to  wit:  naming  six  of  those  who  had  been  summoned  by 
the  sergeant;  who,  being  elected,  &c.  Held:  1.  It  is  not  a  valid  objec- 
tion to  this  grand  jury  that  the  list  of  the  jurors  was  not  made  out  and 
delivered  to  the  sergeant  five  daj'S  before  the  term.  2.  The  statute 
does  not  require  the  order  of  the  judge  to  be  entered  of  record.  And 
when  it  appears  by  the  record  that  six  were  elected,  &c.,  it  must  bo  pre- 
sumed that  all  this  was  done  by  direction  of  the  court.  3.  The  acts  of 
the  clerk,  done  in  the  presence  of  the  court  and  under  its  supervision, 
must  be  taken  to  be  done  by  direction  of  the  court,  and  is  the  act  of 
the  court.  4.  All  the  statute  requires  is,  that  the  number  of  grand 
jurors  may  be  limited  to  six  by  the  direction  of  the  court.  It  does  not 
require  that  the  direction  shall  be  matter  of  record.  5.  Nor  is  it  a 
valid  objection  to  the  grand  jury  that  it  ^as  composed  of  six  of  the 
nine  summoned  by  order  of  the  court  in  vacation.  Mesmefs  case,  26 
Gratt.,  976.     See  Orim.  Code  (1878),  ch.  15,  §  3,  4. 

HOMICIDE. 

1.  Every  unlawful  homicide  must  be  either  murder  or  manslaughter; 
and  whether  it  be  the  one  or  the  other,  depends  alone  upon  whether  the 
party  who  perpetrated  the  act  did  it  with  malice  or  not — malice  either 
expressed  or  implied.    Read's  case,  22  Gratt.,  924. 


36  HORSE-STEALIKG,    &C, 


HORSE-STEALING. 

1.  P  is  indicted  in  the  county  court  for  receiving  a  stolen  horse,  know- 
ing it  to  have  been  stolen,  and  also  lor  the  larceny  of  the  horse,  and  he 
elects  to  be  tried  in  the  circuit  court.  The  record  of  the  indictment 
against  P,  sent  up  to  the  circuit  court,  shows  that  it  was  found  at  the 
February  term  of  the  court  by  a  grand  jury  of  eight  members;  but  it 
does  not  show  that  the  February  term  was  not  one  of  the  four  regular 
terms  of  the  said  court  to  which  twenty-four  citizens  were  required  to 
be  summoned  to  constitute  a  grand  jury.  In  the  absence  of  evidence 
to  the  contrary,  it  must  bo  presumed  that  the  indictment  was  found  at 
a  term  when  a  grand  jury  might  consist  of  only  eight  members.  Price^s 
case,  21  Gratt.,  846. 

HUSTINGS  COURT  OF  RICHMOND. 

1.  The  ciiminal  jurisdiction  of  the  hustings  court  of  the  city  of  Kich- 
mond  extends  one  mile  beyond  the  city  limits,  on  the  north  side  of 
James  river.    Jordan's  case,  25  Gratt.,  943. 

IDEM  SONANS. 

1.  The  question  whether  the  name  in  the  indictment  is  idem  sonans 
with  the  true  name  of  the  person  upon  whom  the  offence  was  commit- 
ted, is  a  question  for  the  jury,  and  not  for  the  court,  Taylor's  case,  20 
Gratt.,  825. 

IDENTIFICATION. 

1.  A  case  of  identification  of  a  person.  Adie  and  als.,  v.  Commonwealth, 
25  Gratt.,  712. 

INDICTMENTS. 

1.  The  statute  for  punishing  persons  obtaining  money  or  other  prop- 
erty, which  may  be  the  subject  of  larceny,  by  any  false  pretence,  makes 
the  offence  larceny  (Code  1860,  ch.  192,  §  49,  p.  796);  and  an  indict- 
ment for  the  offence  may  be  either  in  the  form  of  an  indictment  for 
larceny  at  common  law,  or  by  charging  the  specific  facts,  which  the  act 
declares  shall  be  deemed  larceny.    Leftwlch's  case,  20  Gratt.,  716. 

2.  In  an  indictment  under  ihU  statute,  for  obtaining  money  upon  a 
false  pretence,  it  is  not  sufficient  to  describe  it  as  "ninety  dollars  in 
United  States  currency,"  but  it  should  show  what  kind  of  United  States 
currency  was  obtained.     Idejn,  716. 

3.  Every  count  in  an  indictment  must  conclude  "against  the  peace 
and  dignity  of  the  commonwealth;*'  or  the  count  which  omits  it  will  be 
fatally  defective,     Thompson's  case,  20  Gratt.,  724. 
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4.  The  only  proper  endorsement  on  an  indictment  is  "a  true  bill,"  or 
"not  a  true  bill,"  with  the  name  of  the  foreman;  and  any  thing  else  is 
not  a  part  of  the  finding  of  the  grand  jury.     Idem^  724. 

5.  The  record  of  the  finding  of  the  grand  jury,  saying,  in  commission 
of  rape,  which  was  on  the  indictment,  is  mere  surplusage.    Idem,  724. 

6.  An  indictment  for  rape  does  not  charge  that  it  was  committed  on 
a  female,  but  the  name  given  is  a  woman's  name,  and  the  indictment 
uses  the  pronouns  "she"  and  "her"  in  speaking  of  the  person  upon 
whom  the  rape  was  committed.  Held:  Though  it  would  have  been 
better  to  use  the  word  "female,"  as  it  is  the  word  used  in  the  statute, 
yet  the  language  used  sufficiently  shows  the  rape  was  committed  on  a 
female,  and  is  therefore  good.     Taylofs  case,  20  Gratt.,  825. 

7.  In  an  indictment  for  murder,  the  death  of  the  murdered  person 
may  be  laid  in  several  counts,  as  having  been  occasioned  in  different  and 
inconsistent  modes.     Smith's  case,  21  Gratt.,  809. 

8.  P  is  indicted  for  receiving  a  horse  which  had  been  stolen,  knowing 
that  it  had  been  stolen.  The  indictment  may  charge  specially  the  fact 
of  receiving  the  horse,  with  the  knowledge  that  it  had  been  stolen,  or 
it  may  charge  P  with  the  larceny  of  the  horse;  and  the  latter  would 
seem  to  be  the  better  practice.     Price's  case,  21  Gratt.,  846. 

9.  It  is  not  essectial  that  an  indictment  shall  be  endorsed  "a  true 
bill,"  and  signed  by  the  foreman.  The  record  of  the  finding  of  the 
jury,  upon  the  order-book  of  the  court,  is  the  proper  evidence  of  that 
fact.     Idem,  846.    • 

10.  In  an  indictment  for  stealing  bank-notes,  it  is  sufficient  to  state 
that  the  notes  were  for  a  certain  sum  of  money,  without  stating  their 
value,  under  the  act.  Code  of  1860,  ch.  192,  §§  15,  16.  Adam's  case,  23 
Gratt.,  949. 

11.  In  such  a  case,  since  the  statute,  the  value  of  the  bank-notes  is 
not  traversable.     Idem,  949. 

12.  It  seems  that  in  an  indictment  for  an  attempt  to  commit  a  rape, 
the  word  ravish,  as  descriptive  of  the  offence  attempted,  is  not  neces- 
sary, but  the  words  "attempting  feloniously  carnally  to  know,"  are  suf- 
ficient.    Christian's  case,  23  Gratt.,  954. 

13.  All  offences  for  which  the  penalty  is  confinement  in  the  peniten- 
tiary are  felonies,  and  the  indictment  for  such  an  offence  must  describe 
it  as  having  been  done  "feloniously."     Randall's  case,  24  Grctt.,  644. 

14.  In  an  indictment  for  murder  by  poison,  it  is  not  necessary  to  state 
that  the  accused  know  the  substance  alleged  to  have  been  used  in  pro- 
ducing death  was  a  deadly  poison.     Thornton's  case,  24  Gratt.,  657. 

15.  If  in  an  indictment  for  a  forgery,  the  document  alleged  to  have 
been  forged  is  described  in  such  manner  as  would  sustain  an  indict- 
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ment  for  stealing  it,  supposing  it  to  be  the  subject  of  larceny,  the  indict- 
ment is  sufficient.     Coleman's  case^  25  Gratt.,  865. 

16.  An  indictment  for  the  larceny  of  divers  notes  of  the  "national 
currency  of  the  Uoited  States,"  is  equivalent  to  the  phrase  in  the 
statute  of  "United  States  currency;''  and  the  indictment  is  sufficient. 
JDull's  case,  25  Gratt.,  965. 

17.  It  is  always  safest  and  better,  in  a  prosecution  for  a  statutory 
offence,  to  describe  the  offence  in  the  indictment  in  the  very  language 
in  which  it  is  describod  in  the  statute;  but  except  some  technical 
words,  as  "feloniously,"  &c.,  the  words  of  the  statute  may  be  substitu- 
ted by  the  use  of  synonymous  words,  or  words  which  plainly  bring 
them  within  the  meaning  of  the  statute.     Ideniy  965. 

18.  If  an  indictment  for  a  statutory  offence,  by  following  the  lan- 
guage of  the  statute,  charges  expressly  or  by  necessary  implication, 
every  fact  necessary  to  constitute  the  offence,  it  is  sufficient.  Helfricks 
case,  (January  term,  1878,)  reported  m  Virginia  Law  Journal,  February, 
1878,  p.  96. 

19.  "A  dwelling-house,"  in  the  meaning  of  §  1  of  ch.  188  of  the  Code 
of  1873,  embraces  all  its  parcels,  including  an  out-house  within  the  cur- 
tilage of  the  dwelling-house,  in  which  some  persons  lodge  at  night 
The  burning  of  such  an  out-house  is  the  burning  of  a  dwelling-house, 
in  the  meaning  of  the  law,  and  may  be  so  described  in  the  indictment. 
Page's  case,  26  Gratt.,  943. 

20.  An  indictment  charged  that  the  accused  "did  feloniously  and 
maliciously  burn  a  certain  barn  and  property  therein;  said  barn  and 
the  property  therein  being  the  property  of  one  H.  H.  Dulaney,  and  sit- 
uated in  the  county  aforesaid,  which  said  barn  and  the  property  therein 
was  oi  the  value  of  81,500."  Held:  Sufficient  under  cb.  188,  §  6,  Code 
1873.  Wolfs  case,  (March  term,  1878,)  reported  in  Virginia  Law  Journal, 
March,  1878,  p.  184. 

INSANITY. 

1.  If  permanent  insanity  is  produced  by  habitual  drunkenness,  then, 
like  any  other  insanity,  it  excuses  an  act  which  would  otherwise  be 
criminal.    BoswelVs  case.  20  Gratt.,  860. 

2.  Insanity,  when  it  is  relied  on  as  a  defence  to  a  charge  of  crime, 
must  be  proved  to  the  satisfaction  of  the  jury  to  entitle  the  accuse!  to 
an  acquittal  on  that  ground.  If,  upon  the  whole  evidence,  the  jury 
believe  he  was  insane  when  he  committed  the  act,  they  will  acquit  him 
on  that  ground;  but  not  on  the  fanciful  ground  that,  though  they 
believe  he  was  then  sane,  yet,  as  there  may  be  a  rational  doubt  of  his 
insanity,  he  is  therefore  entitled  to  his  acquittal.  BoswelVs  case,  20 
Gratt.,  860. 
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INSTRUCTIONS. 


1.  An  instraction  which  assumes  an  imporlant  fact  as  true,  or  is  cal- 
culated to  mislead  the  jury,  should  not  be  given.  BoswelVs  case,  20 
Gratt.,  860. 

JURIES. 

See  Criminal  Jurisdiction  and  Proceedings,  Nos.  4,  5,  6,  and  Chahoon's 
case,  20  Gratt.,  733. 

JURISDICTION. 

1.  §  14,  article  6,  of  the  constitution,  which  provides  that  corpora- 
tion courts  shall  have  similar  jurisdiction  which  may  be  given  by  law 
to  the  circuit  courts  of  the  state,  was  not  intended  to  restrict,  but  to 
enlarge,  the  jurisdiction  of  these  courts,  and  to  elevate  them  to  the 
grade  and  dignity  of  circuit  courts.  And  it  was  competent,  therefore, 
for  the  legislature  to  give  to  the  corporation  courts  jurisdiction  to  try 
oascB  of  felony,  though  the  jurisdiction  in  such  cases  was, taken  away 
from  the  circuit  courts.     Chahoon's  case,  21  Gratt.,  822. 

2.  By  §  1  of  the  act  of  March  30,  1871,  the  mayor  of  Lynchburg  has 
concurrent  jurisdiction  with  the  corporation  court,  of  all  petit  larce- 
nies.    Thomas's  case,  22  Gratt.,  912. 

JURORS. 

1.  The  court  before  which  a  prisoner  is  arraigned  for  trial,  if  qualified 
jurors  npt  exempt  from  serving  cannot  be  conveniently  found  in  the 
county  or  corporation,  may  send  to  another  county  or  corporation  for 
such  jurors.  And  in  acting  in  such  a  case  the  court  must  have  a  large 
discretion.     Chahoon's  case,  21  Gratt.,  822. 

2.  A  person  who  is  qualified  to  vote  by  the  constitution  of  Yirginia, 
is  a  competent  juror,  though  he  is  disabled  from  holding  office  by  the 
fourteenth  amendment  of  the  constitution  of  the  United  States.  Sand's 
case,  21  Gratt.,  871. 

3.  The  list  given  by  the  judge  to  the  officer,  from  whom  the  officer 
is  to  summon  jurors  for  the  trial  of  a  prisoner  for  felony,  contains  but 
twenty-four  name<»,  and  the  officer  returns  the  names  of  nineteen  of 
them  whom  he  summoned,  and  of  five  as  not  found.  Though  it  would 
be  better  for  the  judge  to  put  more  than  twenty-four  names  on  the  list, 
it  is  not  error  to  give  but  twenty-four,  and  the  return  of  the  officer  that 
be  has  summoned  less  than  the  twenty -four,  and  the  others  were  not 
found,  is  a  valid  return.    Idem,  871. 
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4.  As  a  general  rule  the  evidence  of  jarors  is  not  admissible  to 
impeach  their  verdict.     Read's  case,  22  Gratt.,  924. 

5.  If  a  venireman  has  formed,  and  still  more  if  he  has  formed  and 
expressed  a  decided  opinion  as  to  the  guilt  or  innocence  of  the  accused, 
no  matter  on  what  ground  it  was  formed,  whether  from  having  heard 
the  evidence  on  some  former  trial  or  examination,  or  from  mere  rumour 
or  otherwise,  he  is  an  incompetent  juror  to  try  the  case.  If  on  the 
other  hand  his  opinion  is  merely  hypothetical,  he  is  not  incompetent 
on  that  ground.    Jackson's  case^  23  Gratt.,  919. 

6.  If  a  venireman  has  formed  an  opinion  as  to  the  guilt  or  innocence 
of  the  accueed,  from  having  heard  the  evidence  on  a  former  trial  or 
examination  of  the  case,  it  would  bo  difficult  if  not  impossible  to  regard 
such  opinion  otherwise  than  as  decided  or  substantial,  within  the  mean- 
ing of  the  rule;  and  he  would  generally  if  not  always  be  considered  an 
incompetent  juror,  even  though  he  might  think  and  say  that  he  could 
give  the  accused  an  impartial  trial.    Idem,  919. 

7.  If  a  venireman  has  formed  his  opinion  of  the  guilt  or  innocence 
of  the  accused  from  mere  rumour,  the  presumption,  in  the  absence  of 
evidence  to  the  contrary  Ir,  that  such  opinion  is  merely  hypothetical, 
and  will  be  so  considered  even  though  he  speaks  of  it  as  a  decided  or 
substantia]  opinion,  if  he  says  he  has  no  prejudice  against  the  accused, 
and  thinks  he  can  give  him  a  fair  and  impartial  trial.  But  if  the  court 
be  satisfied  either  from  the  venireman's  own  statement  or  otherwise, 
that  the  opinion  is  in  fact  decided  and  substantial,  he  will  be  an  incom- 
petent juror.     Idem,  919. 

8.  In  all  cases  great  weight  is  justly  due  to  the  opinion  of  the  court 
before  whom  the  veniremen  are  questioned  and  examined  in  regard  to 
their  competency  as  jurors.     Idem,  919. 

9.  If  a  person  has  the  constitutional  qualifications  of  a  voter,  though 
he  has  not  been  registered  and  has  not  voted,  he  is  a  qualified  juror. 
Craffs  case,  24  Gratt.,  602. 

10.  As  to  surompning  jurors  out  of  the  county  for  a  criminal  trial  in 
a  corporation  court.  See  Criminal  Jurisdiction  and  Proceedings,  No.  55, 
56,  57,  58,  59,  and  Idem,  602. 

11.  A  person  called  as  a  juror  in  a  trial  for  murder,  says  in  answer 
to  a  question — I  have  expressed  an  opinion  from  what  I  have  heard. 
What  I  have  heard  was  not  from  any  witness^  My  opinion  was  not  a 
fixed  one.  I  think  I  can  give  the  prisoner  a  fair  trial  without  reference 
to  the  opinion  I  have  expressed.  Ho  is  a  competent  juror.  Little's 
case,  25  Gratt.,  921. 

12.  Under  the  act.  Code  of  1873.  ch.  202,  §  10,  the  court  may  direct 
jurors  to  be  summoned  from  another  county  or  corporation  for  the  trial 
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of  a  prisoner  upon  the  issue  of  autrefois  acquit,  as  well  aa  on  the  general 
issue.    Page's  case,  27  Qratt.,  954. 

13.  The  issue  on  the  plea  of  autrefois  acquit  having  been  found  against 
the  prisoner,  and  he  being  on  his  trial  on  the  plea  of  "not  guilty," 
eight  of  the  jurors  who  had  tried  the  first  issue  say  on  their  voir  dire, 
that  they  believed  they  could  give  the  prisoner  a  fair  and  impartial 
trial  on  the  evidence,  notwithstanding  anything  that  Lhey  had  heard, 
having  no  impression  on  their  minds  on  the  question  as  to  the  guilt  or 
innocence  of  the  prisoner,  which  it  would  require  evidence  to  remove. 
They  are  competent  jurors.     Idem,  954. 

LARCENY. 

1.  The  statute  for  punishing  persons  obtaining  money  or  other  pro- 
perty, which  may  be  the  subject  of  larceny,  by  any  false  pretence, 
makes  the  offence  larcenj^;  Code,  1860,  ch.  192,  §  49,  p.  796;  and  an 
indictment  for  the  offence  may  be  either  in  the  form  of  indictment  for 
larceny  at  common  law,  or  by  charging  the  specific  facts,  which  the 
act  declares  shall  be  deemed  larceny.     Leftwich's  case,  20  Gratt.,  716. 

2.  In  an  indictment  under  this  statute,  for  obtaining  money  upon  a 
false  pretence,  it  is  not  sufficient  to  describe  it  as  "ninety  dollars  in 
United  States  currency,"  but  it  should  show  what  kind  of  United  States 
currency  was  obtained.     Idem,  716. 

3.  If  a  person  be  indicted  for  the  simple  larceny  of  a  thing,  and  the 
proof  be  that  It  was  stolen  by  some  other  person,  and  received  by  the 
accused,  knowing  it  to  have  been  stolen,  the  proof  will  sustain  the 
charge;  the  act  making  the  receiving  of  a  thing  stolen,  knowing  it  to 
be  stolen,  larceny.     Price's  case,  21  Gratt.,  846. 

4.  P.  is  indicted  for  receiving  a  horse  which  had  been  stolen,  knowing 
that  it  had  been  stolen.  The  indictment  may  charge  specially  the  "fact 
of  receiving  the  horse,  with  the  knowledge  that  it  had  been  stolen,  or 
it  may  charge  P  with  larceny  of  the  horse;  and  the  latter  would  seem 
to  be  the  best  way.     Idem,  846. 

5.  H  was  indicted  for  the  larceny  of  three  beebives  of  the  value  of 
$5;  three  swarms  of  bees  of  the  value  of  $3;  and  forty  pounds  of  honey 
of  the  value  of  $5,  ot  the  goods  and  chattels  of  C.  The  jury,  by  their 
verdict,  found  him  guilty  as  charged  in  the  indictment,  and  ascertained 
the  term  of  his  imprisonment  in  the  county  jail  at  three  months,  and 
the  judgment  of  the  court  was  for  three  months*  imprisonment.  H  then 
moved  in  arrest  of  judgment,  because,  1st.  The  jury  was  not  author- 
ized to  fix  the  term  of  his  imprisonment;  and  2d.  Two  of  the  three  sub- 
jects of  larceny  charged  in  the  indictment  are  not  proper  subjects  of 
larceny.     Held:  1.  Though  the  jury  had  no  authority  to  fix  the  impris- 
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ODment,  it  was  mere  surplasage,  and  the  verdict  of  guilty  was  good; 
and  the  imprisonment  was  the  act  of  the  court.  2.  It  may  be  intended 
after  verdict,  that  the  bees  were  reclaimed,  and  the  honey  the  property 
of  C.  3.  If  any  one  of  the  three  subjects  mentioned  in  the  indictment 
might  be  the  subject  of  larceny,  it  ia  sufficient,  and  the  verdict  will  not 
be  arrested.    Harvey's  case,  23  Gratt.,  941. 

6.  In  an  indictment  for  stealing  bank  notes,  it  is  sufficient  to  state 
that  the  notes  were  for  a  certain  sum  of  money,  without  stating  their 
value,  under  the  act,  Code  of  1860,  ch.  194,  §  15,  16.  Adams's  case,  23 
Gratt.,  949. 

7.  In  such  a  case  since  the  statute,  the  value  of  bank  notes  is  not  tra- 
versable.    Idenif  949. 

8.  A.  was  standing  in  a  street  in  R:  holding  six  dollars  in  his  open 
hand,  which  he  was  counting,  and  J.  passing  by  took  the  money  out  of 
his  hand  and  walked  off:  no  force  being  used  beyond  what  was  neces- 
sar3'  to  withdraw  the  money.  A  asked  J  for  it  several  times  as  she 
walked  off,  but  she  would  not  return  it.  This  is  grand  larceny  under 
the  statute,  if  done  animo  furandi,  Sess.  Acts,  1866  67,  ch.  283,  §  14. 
Johnson's  case,  24  Gratt.,  555. 

9.  The  indictment  against  J  is  for  stealing  six  dollars  of '^  United 
States  treasury  notes."  Upon  an  exception  to  the  refusal  of  the  court 
to  grant  J  a  new  trial,  the  certificate  of  facts  states  that  A  was  holding 
"some  money,''  &c.  The  facts  certified  do  not  sustain  the  verdict.  Idem, 
555. 

10.  Upon  an  indictment  for  larceny,  proof  that  the  accused  obtained 
money  by  false  pretences  will  sustain  the  indictment.  Anable's  case,  24 
Gratt.,  563. 

.11.  A  was  the  secretary  of  the  board  of  supervisors  of  the  county  of 
H,  and  there  was  to  his  credit  on  the  books  of  the  treasurer,  for  claims 
held  by  him  against  the  county,  $1,649.  Blank  warrants  signed  by  the 
chairman  of  the  board  were  left  with  him,  and  he  filled  up  and  sold  war- 
rants to  a  considerably  larger  amount  than  the  sum  due  to  him.  War- 
rants to  near  the  amount  due  are  registered,  and  among  these  one  for 
$350,  sold  to  W;  but  there  were  other  warrants  sold  before  the  one  sold 
to  W,  and  if  they  had  been  registered  before  W's  the  fund  would  have 
been  exhausted,  and  would  have  left  nothing  to  be  applied  to  W*s  war- 
rant. Upon  an  indictment  of  A  for  the  larceny  of  the  check  given  by 
W  for  payment  of  the  warrant:  Held,  The  warrants  are  to  be  paid  in 
the  order  in  which  they  are  registered,  and  there  being  sufficient  to  pay 
W's  warrant  as  well  as  all  the  warrants  registered  before  it,  A  is  not 
guilty  of  the  larceny  of  Ws  check.     Idem,  563. 
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12.  For  proceedings  before  a  justice  on  a  trial  for  petit  larceny,  and 
upon  appeal  to  the  county  court,  see  Criminal  Jurisdiction  and  Pro- 
ceedings, No.  62,  63,  64,  65,  and  Bead's  case,  24  Gratt.,  618. 

13.  An  indictment  for  burglary  charging  not  only  the  breaking  and 
entering,  but  the  stealing  of  a  trunk  and  its  contents,  of  a  stated  value, 
the  prisoner  though  acquitted  of  the  burglary,  may  be  found  guilty  of 
the  larceny.     Clarke's  case,  25  Gratt.,  908. 

14.  The  obtaining  money  by  false  pretences  is  made  larceny  by  the 
statute;  and  the  penalty  for  the  offence  is  the  same  as  in  other  cases  of 
larceny.     DuWs  case,  25  Gratt.,  965. 

15.  On  an  indictment  for  larceny,  the  clerk  charges  the  jury  in  the 
usual  form.  If  on  the  trial  it  appears  that  the  money  charged  to  have 
been  stolen  was  obtained  by  false  pretences,  another  charge  by  the  clerk 
is  neither  necessary  nor  proper.     Idem,  965. 

16.  F  is  indicted  for  the  larceny  of  $208  of  notes  of  United  States 
currency,  the  property  of  R.  The  proofs  refer  to  F's  obtaining  the 
money  under  false  pretences.  To  sustain  the  prosecution,  the  common- 
wealth must  prove  every  fact  which  would  require  to  be  alleged  in  an 
indictment  for  obtaining  money  on  false  pretences.  Fay's  case,  28 
Gratt.,  913. 

17.  What  will  constitute  the  offence  of  obtaining  money  under  false 
pretences.    See  False  Pretences,  passim,  and  Idem,  912. 

18.  In  the  absence  of  proof  that  such  money  a;^  is  charged  in  the 
indictment  to  have  been  stolen  was  received  by  the  prisoner,  he  cannot 
be  properly  convicted.     Idem,  912. 

If9.  Quaere:  If  the  rule  of  evidence  which  applies  to  simple  larceny, 
in  regard  to  the  effect  of  the  accused  being  found  in  possession  of  the 
stolen  property  recently  after  the  larceny  thereof,  applies  to  a  case  of 
compound  larceny,  as  where  larceny  is  a  compound  part  of  the  offence 
of  burglary  or  house-breaking.     Walker's  case,  28  Gratt.,  969. 

20.  Though  the  mere  possesE^n  of  the  stolen  property  might  not  be 
prima  facie  evidence  of  the  burglary  or  house-breaking  charged  in  the 
indictment,  yet,  in  connection  with  the  evidence  of  such  burglary  or 
house-breaking,  evidence  of  such  possession  of  the  stolen  gpods  is 
admissible.     Idem,  969. 

LUNACY. 

1.  When  a  witness  will  or  will  not  be  deemed  incompetent  on  account 
ot  his  derangement.  See  Witnesses,  Nos.  6,  7,  8,  9,  and  Coleman's  case, 
25  Gratt.,  865! 
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MALICIOUS  SHOOTING. 

1.  Whether  a  prisoner  on  trial  is  guilty  of  malicions  shooting,  with 
intent  to  kill,  depends  upon  the  question,  whether  if  he  had  killed  the 
person  at  whom  he  shot,  instead  of  only  wounding  him  with  intent  to 
kill  him,  the  offence  would  have  been  murder.  Bead's  case,  22  Gratt, 
924. 

2.  If  the  killing  would  not  have  been  murder,  then  he  is  not  guilty 
of  the  offence  ot  malicious  shooting,  however  he  may  have  beeti  guilty 
of  another  offence;  as  of  unlawful  shooting  with  intent  to  kill.  /Jem, 
924. 

3.  See  Criminal  Jurisdiction  and  Proceedings,  No.  33,  and  Canada's  case, 
22  Gratt.,  899. 

MANSLAUGHTER. 

1,  Where  death  ensues  on  a  sudden  provocation  or  sudden  quarrel, 
without  malice  prepense,  the  killing  is  manslaughter;  and  in  order  to 
reduce  the  offence  to  killing  in  selfdofcnce,  the  prisoner  must  prove 
two  things:  first,  that  before  the- mortal  blow  was  given,  he  declined 
further  combat,  and  retreated  as  far  as  he  could  with  safety;  and,  sec- 
ondly, he  killed  the  deceased  through  the  necessity  of  preserving  his 
own  life,  or  to  save  himself  from  groat  bodily  harm.  Dock's  case,  21 
Gratt.,  909. 

MAYOR. 

See  Criminal  Jurisdiction  and  Proceedings,  No.  34,  and  Thomas'  case,  22 
Gratt.,  912. 

MISDEMEANOR. 

1.  On  a  trial  for  a  misdemeanor  in  a  county  court,  there  is  a  verdict 
and  judgment  against  the  defendantA,%nd  they  take  the  cause  to  the 
circuit  court;  where  the  judgment  is  reversed,  and  the  cause  retained 
for  a  new  trial.  There  may  be  a  writ  of  error  to  the  court  of  appeals, 
from  the  judgment  of  the  circuit  court.  .  Lewis  and  Diviney's  case,  25 
Gratt.,  938. 

2.  Where  two  persons  have  been  indicted  jointly  for  a  misdemeanor, 
they  cannot  claim  any  right  to  be  tried  separately.     Idem,  938. 

3.  The  county  court  authorizes  W  to  erect  a  toll-gate  on  a  turnpike 
roud  in  the  county,  and  take  toll  thereon  at  a  rate  fixed,  he  being  bound 
to  keep  the  road  in  order.  S  and  M  came  with  their  teams  to  the  gate, 
which  they  found  shut  and  fastened.  They  demanded  that  the  gate 
should  be  opened,  and  the  gatekeeper  demanded  the  usual  tolls  before 
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opening  the  gate.  Thereupon,  S  and  M  broke  down  and  destroyed  the 
gate,  and  passed  through  without  paying  toHs.  Held:  1.  W  having 
erected  the  gate  under  the  authority  of  the  county  court,  whether  or 
not  the  court  had  authority  to  make  the  order,  S  and  M  were  guilty  of 
a  misdemeanor  under  the  statute.  (Code  of  1873,  ch.  188,  §  28.)  2.  If 
the  toll-gate  was  such  an  obstruction  on  the  highway  as  could  be 
regarded  as  a  nuisance,  S  and  M  could  only  be  justified  in  removing  it 
peaceably,  not  in  destroying  it;  and  having  destroyed  it,  t'  ey  were 
guilty  of  a  misdemeanor.     Smart  and  McKinsey's  case,  27  Gratt.,  950. 

4.  See  Criminal  Jurisdiction  and  Proceedings^  No.  33,  and  Canada's 
case,  22  Gratt.,  899. 

MURDER. 

1.  A  person,  whether  he  be  an  habitual  drinker  or  not,  cannot  volun- 
tarily make  himself  so  drunk  as  to  become,  on  that  account,  irresponsi- 
ble for  his  conduct  during  such  drunkenness.  He  may  be  perfectly 
unconscious  of  what  he  does,  and  yet  he  is  responsible.  He  may  be 
incapable  of  express  malice,  but  the  law  implies  malice  in  such  a  case, 
from  the  nature  of  the  instrument  used,  the  absence  of  provocation, 
and  other  circumstances  under  which  it  is  done.  BoswelVs  case,  20 
Gratt,  860. 

2.  If  a  person  kills  another  without  provocation,  and  through  reck- 
less wickedness  of  heart,  but,  at  the  time  of  doing  so,  his  condition, 
from  intoxication,  was  such  as  to  render  him  incapable  of  doing  a  will- 
ful, deliberate,  and  premeditated  act,  he  is  guilty  of  murder  in  the  sec- 
ond degree.     Idenij  860, 

3.  In  an  indictment  for  murder,  the  death  of  the  murdered  person 
may  be  laid  in  several  counts,  as  having  been  occasioned  in  different  and 
inconsistent  modes.     Smith's  case,  21  Gratt,  809. 

4.  On  a  trial  for  murder,  the  death  of  the  person  charged  to  have 
been  murdered  must  be  proved  by  the  most  cogent  and  irresiPtible  evi- 
dence; either  by  witnesses  who  were  present  when  the  murderous  act 
was  done,  or  by  proof  of  the  body  having  been  seen  dead,  or  by  proof 
of  criminal  violence  adequate  to  produce  death,  and  which  accounts  for 
the  disappearance  of  the  body.     Idem,  809. 

5.  The  proof  must  show  that  the  body  found  is  the  body  of  the  per- 
son for  whose  murder  the  prisoner  has  been  indicted  and  is  tried.  Idem, 
809. 

6.  Until  there  is  clear  proof  of  the  death  of  the  person  for  whosa 
murder  the  prisoner  has  been  indicted  and  is  tried,  the  admissions  of 
the  prisoner  as  to  his  having  committed  the  act  must  be  clear  and 
explicit.  If  there  bo  any  doubt  as  to  his  meaning,  he  ought  not  to  be 
convicted.     Idem,  809. 
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7.  On  a  trial  for  nmrder,  it  is  not  competent  for  the  commonwealth 
to  introdaco  evidence  in  chief  as  to  the  character  of  the  person  on  whom 
the  offence  was  committed.    Dock's  case,  21  Gratt.,  909. 

8.  If  the  prisoner,  in  the  execution  of  a  malicious  purpose  to  do  the 
deceased  a  serious  personal  injury  or  hurt,  by  wounding  and  beating 
him,  killed  him,  the  offence  is  murder.     Idenij  909. 

9.  In  an  indictment  for  murder  by  poison,  it  is  not  necessary  to  state 
that  the  accused  knew  the  substance  alleged  to  have  been  used  in  pro- 
ducing death  was  a  deadly  poison.     Thornton's  case,  24  Gratt.,  657. 

10.  On  an  indictment  for  murder  by  poison,  to  an  enquiry  by  the  jury 
whether,  if  they  believed  from  the  evidence  that  the  prisoner  did  admin- 
ister the  poison  with  intent  to  kilUher  husband,  and  that  he  died  from 
it,  can  we  find  her  guilty  of  anything  less  than  murder  in  the  first 
degree?    The  answer  must  be  in  the  negative.    Idem,  657. 

11.  On  the  trial  of  S  for  the  murder  of  E,  if  S  shotE  under  a  reason- 
able apprehension  that  his  own  life,  or  that  of  some  member  of  his 
family,  was  in  imminent  danger,  or  a  reasonable  apprehension  that  the 
deceased  intended  to  burn  the  dwelling-house  of  his  mother,  or  commit 
some  other  known  felony,  and  that  there  was  imminent  danger  of  such 
design  being  carried  into  execution,  he  is  justified  in  so  doing,  though 
such  danger  was  unreal.     Stoneman's  case,  25  Gratt.,  887. 

12.  The  bare  fear  t^hat  a  man  intends  to  commit  murder,  or  other 
atrocious  felony,  however  well  grounded,  unaccompanied  by  any  overt 
act  indicative  of  any  such  intention,  will  not  warrant  killing  the  party 
by  way  of  prevention.  There  must  be  some  overt  act  indicative  of 
imminent  danger  at  the  time.     Idem,  887. 

13.  There  must  be  some  act  by  the  deceased  meaning  present  peril, 
or  something  in  the  attending  circumstances  indicative  of  a  present 
purpose  to  make  the  apprehended  attack.  The  act  so  done  or  circum- 
stances thus  existing,  must  be  of  such  a  character  as  to  afford  a  reason- 
able ground  for  believing  there  is  a  design  to  commit  a  felony,  or  to  do 
some  serious  bodily  harm,  and  imminent  danger  of  carrj'ingsuch  design 
into  immediate  execution.  Then  the  killing  will  be  justifiable,  though 
there  was*in  fact  no  such  design  by  the  deceased.     Idem,  887. 

14.  Upon  the  evidence  the  prisoner  held  to  be  guilty  of  murder  in  the 
firHt  degree.     HowelVs  case,  26  Gratt.,  995. 

15.  The  jury  having  found  the  prisoner  guilty  of  murder  in  the  first 
degree,  and  the  court  of  trial  having  refused  to  set  aside  the  verdict 
and  grant  a  new  trial,  the  appellate  court,  even  if  they  had  some  doubt 
about  the  sufficiency  of  the  evidence  to  convict  the  prisoner  of  murder 
in  the  first  degree,  would  not  reverse  the  judgment.     Idem,  995. 
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16.  Murder  committed  by  any  of  the  specific  means  enumerated  in 
the  statute,  Code  of  1873,  ch.  187,  §  1,  is  murder  in  the  first  degree, 
whether  there  was  any  actual  intent  to  kill  or  not.     Idem,  995. 

18.  See  Criminal  Jurisdiction  and  Proceedings^  Nos.  69,  70,  71,  72,  73, 
and  Thornton's  case,  24  Gratt.,  657. 

NEW  TRIALS. 

1.  To  authorize  the  granting  a  new  trial  on  the  ground  of  after  dis- 
covered evidence,  four  things  are  necessary :  Ist.  The  evidence  must 
have  been  discovered  since  the  former  trial.  2d.  It  must  be  such  as 
reasonable  diligence  on  the  part  of  the  party  asking  it  could  not  have 
secured  at  the  former  trial.  3d.  It  must  be  material  in  its  object,  and 
not  merely  cumulative  and  corroborative  or  collateral.  4th.  It  must  be 
such  as  ought  to  produce,  on  another  trial,  an  opposite  result  on  the 
merits.    Read^s  case,  22  Gratt.,  924. 

2.  On  the  trial  of  a  prisoner  for  felony,  which  la^ts  several  days,  the 
sheriffs  are  sworn  to  keep  the  jury,  and  not  allow  them  to  be  spoken  to, 
or  to  speak  to  them  themselves  in  relation  to  the  case.  In  the  progress 
of  the  trial  one  of  the  deputies  is  called  by  the  commonwealth,  and 
gives  evidence  of  a  fact  which  had  occurred  in  his  presence,  and  the 
same  fact  bad  been  proved  by  other  witnesses.  This  is  not  sufficient 
ground  for  setting  aside  the  yerdict.     Idem,  924. 

3.  The  rule  in  relation  to  new  trials,  stated  in  Grayson's  case,  6  Gratt., 
712,  and  Blosser  v.  Harshbarger,  21  Gratt.,  214,  approved  and  reaffirmed. 
They  are  as  follows;  A  new  trial  will  be  granted:  1.  Where  the  verdict 
is  against  law.  This  occurs  where  the  issue  involves  both  law  and  fact, 
and  the  verdict  is  against  the  law  of  the  case  upon  the  facts  proved.  2. 
When  the  verdict  is  contrary  to  the  evidence.  This  occurs  where  the 
issue  involves  matter  of  fact  only,  and  the  fact  proved  required  a  differ- 
ent verdict  from  that  found  by  the  jury.  3.  Where  the  verdict  is  with- 
out evidence  to  support  it.  This  occurs  where  there  has  been  no  proof 
whatever  of  a  material  fact,  or  not  sufficient  evidence  of  the  fact  or 
facts  in  issue.  Where  some  evidence  has  been  given  which  tends  to 
prove  the  fact  in  issue,  or  the  evidence  consists  of  circumstances  and 
presumptions,  a  new  trial  will  not  be  granted  merely  because  the  court, 
if  upon  the  jury,  would  have  given  a  different  verdict.  To  warrant  a 
new  trial  in  such  cases,  the  evidence  should  be  plainly  insufficient  to  war- 
rant the  finding  of  the  jury,    Pryor's  case,  27  Gratt.,  1009. 

4.  A  case  in  which  the  evidence  being  wholly  circumstantial,  it  was 
held  in  the  appellate  court  to  be  plainly  insufficient  to  warrant  the 
finding  of  the  prisoner  guilty  of  the  offence  charged  in  the  indictment. 
Idem,  1009. 
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OYSTERS. 


1.  An  indictment  which  charges  a  party  with  taking  oysters  with 
ordinary  oyster  tongs  without  paying  the  tax  prescribed  by  law,  c'larges 
no  offence  against  the  law,  and  iq^  fatally  defective.  Morgan's  case,  26 
Gratt.,  992. 

PARDONS. 

1.  Under  the  constitution  of  Virginia  the  governor  has  authority  to 
pardon  a  person  convicted  of  felony  by  the  verdict  of  the  jury,  before 
sentence  is  passed  upon  him  by  the  court.     Blair's  case,  25  Gratt.,  850. 

PENALTIES. 

1.  A  is  convicted  of  a  misdemeanor  and  fined  $500;  and  the  court 
sentences  him  to  be  imprisoned  four  months  and  until  the  fine  is  paid. 
The  governor  remits  the  imprisonment  for  four  months.  This  does  not 
affect  the  remaining  part  of  the  judgment;  but  A  must  still  pay  the 
fine.     Wilkerson,  sheriff  for,  dhc,  v.  Allan,  23  Gratt.,  10. 

2.  The  sheriff  discharges  A  without  the  payment  of  the  fine.  This 
does  not  discharge  A's  liability  for  the  fine  to  the  commonwealth;  and 
he  may  be  taken  in  execution  by  a  capias  pro  fine.    Idem,  10. 

PENITENTIARY  CONVICTS. 

1.  A  penitentiary  convict  is  hired  to  work  on  a  railroad,  and  in  Bath 
county,  and  in  attempting  to  escape,  ho  kills  the  man  put  by  the  con- 
tractor to  guard  him.  He  may  be  tried  for  the  offence  j;)efore  the  circuit 
court  of  the  city  of  Eichmond,  and  by  a  jury  summoned  from  the  city. 
Muffin's  case,  21  Gratt,  790. 

2.  The  bill  of  rights,  though  made  a  part  of  the  present  constitution, 
has  the  same  force  and  authority,  and  no  more,  that  it  always  had. 
And  the  principles  which  it  declares  have  reference  to  freemen,  and  not 
to  convicted  felons.     Idem,  790. 

3.  A  convicted  felon  has  only  such  rights  as  the  statutes  may  give 
him.     Idem,  790. 

4.  A  person  convicted  of  felony  and  sentenced  to  confinement  in  the 
penitentiary,  is,  until  the  time  of  his  imprisonment  has  expired,  or  he 
has  been  pardoned,  in  contemplation  of  law,  in  the  penitentiary,  though 
he  may  have  been  hired  out  to  work  on  a  railroad,  or  the  like,  in  a 
distant  county;  and  the  laws  relating  to  convicts  in  the  penitentiary 
apply  to  him.    Idem,  790. 
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PERJURY. 

1.  S  is  examined  as  a  witness  against  T  charged  with  the  crime  of 
rape.  He  is  asked  if  he  and  T  had  not  agreed  to  commit  the  rape,  and 
if  he  did  not  hear  the  cries  of  the  girl  whilst  T  had  her  in  th.e  hushes; 
and  he  denies  both.  The  examination  is  interrupted  for  a  few  minutes, 
and  the  witness  is  retired  into  another  room,  when  he  states  to  two  of 
the  officers  and  another  person  that  to  help  T  he  had  sworn  falsely; 
and  when  his  examination  is  resumed  he  says,  that  be  and  T  had  agreed 
to  commit  the  rape,  and  that  he  did  bear  the  cries  of  the  girl.  S  is  then 
indicted  for  perjury  in  making  his  first  statement.  There  is  no  evidence 
against  him  but  his  own  statements.  Held:  His  own  statements  are 
not  sufficient  to  convict  him.     Schwartzes  case,  27  Gratt.,  1025. 

PLEADING— IN  CRIMINAL  CASES. 

1.  On  the  arraignment  of  a  prisoner  on  a  charge  of  felony,  he  files  a 
special  plea,  to  which  the  attorney  for  the  commonwealth  files  a  special 
replication;  and  to  the  replication  the  prisoner  demurs.  The  demurrer 
being  overruled,  the  prisoner  cannot  rejoin  to  the  replication  without 
withdrawing  his  demurrer.     Page's  case,  27  Gratt.,  954. 

2.  A  prisoner  indicted  for  felony  files  a  plea  of  autrefois  acquit^  and 
makes  the  record  of  his  former  trial  part  of  his  plea;  and  he  avers  that 
the  offence  for  which  he  is  then  on  his  trial,  and  the  evidence  necessary 
to  convict  him  on  the  present  indictment,  if  introduced,  would  have 
convicted  him  on  the  first  trial.  The  attorney  for  the  commonwealth 
replies  that  there  is  no  record  of  the  trial  of  the  prisoner  for  the  same 
identical  felony  and  offence  charged  in  the  indictment  on  which  the 
prisoner  is  then  arraigned.  The  replication  denies  one  of  the  essential 
averments  of  the  plea,  viz:  that  tjie  offence  was  the  same  as  that  for 
which  the  prisoner  had  been  before  tried;  and  is  therefore  a  good  repli- 
cation to  the  plea.    Idem,  954. 

3.  In  such  a  case  it  would  not  have  been  proper  to  traverse  the  allega- 
tion that  the  evidence  necessary  to  convict  him,  &c.  The  two  indict- 
ments being  for  similar  offences,  and  in  the  same  words,  except  as  to 
time,  which  is  immaterial,  of  course  the  same  facts  which  sustain  the 
one  would,  standing  by  themselves,  sustain  the  other.  But  when  it  is 
averred  and  shown  that  the  two  offences,  though  similar,  are  not  in  fact 
the  same,  but  different  offences,  all  foundation  for  the  plea  is  taken 
away.     Idem^  954. 

PRACTICE— IN  CRIMINAL  CASES. 

See  Criminal  Jurisdiction  and  Proceedings. 
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PRESUMPTIONS. 

1.  When  it  will  be  preflumcd  that  a  grand  jury  whitjh  foand  an  ind'ct- 
ment  for  a  felony  wa«  properly  conAtittited.  See' Criminal  Jurisdiction 
and  Proceedings^  No.  24,  and  Price's  case,  21  Gratt.,  846. 

2.  When  it  will  bf»  a  presumj-tion  of  fact  that  a  party  in  possession  of 
property  is  the  thief.     See  Idem,  No.  26,  and  Idem^  846. 

PRIVILEGED  COMMUNICATIONS. 

1.  J  S,  K  S,  and  C,  are  oiider  a  joint  indictment  for  a  conspiracy  to 
defraud  the  estate  of  H,  and  each  of  them  is  under  a  separate  indictment 
for  forgery  or  uttering  the  same  forged  note  of  H.  They  meet  together 
to  consult  about  their  defence:  L,  the  counsel  of  R  S,  and  G,  the  coun- 
sel of  J  S,  being  with  them.  On  the  trial  of  C,  R  S  is  called  for  the 
commonwealth  as  a  witness,  and  tentifies  as  to  a  question  he  put  to  C. 
and  C'h  answer  to  it.  C  then  calls  L  as  a  witness,  states  what  K  S  had 
said,  and  asks  L  what  answer  C  made  to  the  question.  L  says  be  con- 
siders all  that  passed  at  that  meeting  as  under  the  seal  of  profes^^ional 
confidence,  and  declines  to  answer  unless  rolea'^ed  by  R  S.  C  moves  the 
court  to  require  L  to  answer,  but  the  court  refuses.  Held:  1.  All  that 
L  heard  at  that  meeting  in  relation  to  the  subject  of  consultation  was 
j)rivilegcd.  2.  R  S  did  not,  b}'  giving  evidence  of  what  passed  at  the 
meeting,  release  L  from  his  obligation  to  be  silent  as  to  what  passed 
there.  3.  The  privilege  extended  to  all  three  parties,  and  the  cotisent  of 
all  was  necessary  to  authorize  L  to  give  the  evidence.  Chahoon's  casCj 
21  Gratt.,  822. 

PROPERTY  OP  THE  STATE  OF  VIRGINIA. 

1.  The  navigable  waters  and  the  soil  under  them  within  the  territo- 
rial limits  of  the  state  are  the  property  of  the  state,  to  be  controlled  by 
the  state  at  its  own  discretion  for  the  benefit  of  the  people  of  the  state; 
only  so  as  not  to  interfere  with  the  authority  of  the  government  of  the 
United  Stales  in  regulating  commerce  and  navigation.  McCready^s  case^ 
27  Gratt.,  985. 

PUBLIC  RECORDS. 

1.  A  public  record  must  be  a  written  memorial,  intended  to  serve  as 
evidence  of  something  written,  eald  or  done,  made  by  a  public  officer 
authorized  by  law  to  make  it;  but  that  authoritj*  need  not  be  derived 
from  express  statutory  enactment.     Coleman's  case^  25  Gratt.,  865. 

2.  Whenever  a  written  record  of  the  transactions  of  a  public  officer, 
in  bis  office,  is  a  convenient  and  appropriate  mode  of  dichargiDg  the 
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duties  of  bis  ofSce,  it  is  not  only  his  right  but  bis  duty  to  keep  that  writ- 
ten memorial,  whether  expressly  required  so  to  do  or  not;  and  when 
kept  it  becomes  a  public  document,  a  public  record,  belonging  to  the 
office  and  not  to  the. officer.     Idem,  865. 

3.  The  warrant-book  of  the  sinking  fund,  kept  by  the  second  auditor 
in  his  office,  of  the  transactions  of  the  commissioners  of  the  sinking 
fund  of  the  state,  is  a  public  record,  and  is  of  itself  evidence  of  what  it 
contains,  to  be  considered  with  the  other  evidence  in  the  case.  Idem^  865. 

RAPE. 

1.  An  indictment  for  rape  does  not  charge  that  it  was  committed  on  a 
female,  but  the  name  given  is  a  woman's  name,  and  the  indictment  uses 
the  pronouns  **she"  and  "her"  in  speaking  of  the  person  upon  whom 
the  rape  was  committed.  Held:  Though  it  would  have  been  better  to 
use  the  word  "  female,"  as  it  is  the  word  used  in  the  statute,  yet  the  lan- 
guage used  sufficiently  shows  the  rape  was  committed  on  a  female,  and 
is  therefore  good.     Taylor's  case,  20  Gratt.,  825. 

2.  The  question  whether  the  name  in  the  indictment  is  idem  sonans 
with  the  true  name  of  the  person  upon  whom  the  offence  was  commit- 
ted, is  a  question  for  the  jury,  and  not  for  the  court.     Iderrij  825. 

3.  The  indictment  charges  that  the  rape  was  committed  upon  EIIoq 
Frances  Davis,  and  the  true  name  is  Helen  Frances  Davids;  but  the  proof 
is,  she  was  as  frequently  called  the  first  in  the  community,  as  the  last. 
The  proof  of  the  rape  upon  Helen  Francis  Davids  is  admissible  under 
the  indictment.     Idem,  825. 

RECEIVING  STOLEN  GOODS. 

1.  How  the  offence  may  be  charged  in  the  indictment,  and  what 
proofs  will  sustaiu  the  charge.  See  Larceny,  No.  3,  4,  and  Price's  case^ 
21  Gratt.,  846. 

2.  If  property  be  stolen,  and  recently  thereafter  it  be  found  in  the 
exclusive  possession  of  the  prisoner,  then  such  possession  of  itself  affords 
sufficient  grounds  for  a  presumption  of  iact,  that  he  was  a  thief;  and  in 
order  to  repel  the  presumption,  makes  it  incumbent  on  htm,  on  being 
called  on  for  the  purpose,  to  account  for  nuch  possession  consistently 
with  his  innocence.  If  be  gives  a  reasonable  account  of  it,  then  it  de- 
volves on  the  commonwealth  to  prove  that  such  account  is  untrue.  If 
he  gives  an  unreasonable  account  of  it,  then  it  devolves  on  the  prisoner 
to  sustain  such  account  by  other  evidence.  What  is  such  a  recent  pos- 
session as  raises  a  presumption  against  a  prinoner,  in  the  meaning  of  the 
rule,  is  a  question  for  the  jury,  and  depends  upon  the  nature  of  the 
properly  and  other  circumstances  of  the  peculiar  case.     Idem,  846. 
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RECORDS. 

1.  Where  the  record  of  a  court  appears  on  its  face  to  have  been  regu- 
larly signed  by  the  judge  who  presided  at  the  trial  of  a  cause,  parol 
evidence  is  not  admissible  to  show  that  the  proceedings  had  not  been 
read  in  court,  and  that  the  record  had  not  been  signed  by  the  judge 
until  some  days  after  the  adjournment  of  the  court  for  the  term. 
Quinn  and  als\  case,  20  Gratt.,  138. 

2.  When  the  record  of  a  cause  may  be  evidence  against  a  prisoner  on 
a  trial  for  forgery.    See  Forgery,  No.  8,  and  Sand's  case,  20  Gratt.,  800. 

ROBBERY. 

1.  The  prisoner  is  prosecuted  for  the  robbery  of  a  pistol.  If  he 
snatched  the  pistol  from  the  hands  of  the  prosecutor  simply  to  prevent 
the  prosecutor  from  using  it  against  his  asi^ailants,  without  at  the  time 
intending  to  appropriate  it,  though  he  afterwards  takes  it  away  and 
sells  it,  this  is  not  robbery,  though  he  and  others  went  together  to  the 
house  of  the  prosecutor  for  the  purpose  of  committing  a  robbery.  Jor- 
dan's case,  25  Gratt.,  943. 

2.  But  in  such  case,  if  the  prisoner,  when  he  snatched  the  pistol,  had 
the  Tntention  to  deprive  the  prosecutor  of  it,  though  he  may  have  also 
had  the  purpose  to  prevent  the  use  of  it  by  the  prosecutor,  this  is  rob- 
bery.    Idem,  943. 

3.  To  constitute  robbery  it  is  not  necessary  that  the  prisoner  should 
intend  to  appropriate  the  property  to  his  own  use.  If  he  intended  to 
deprive  the  prosecutor  of  his  property,  that  is  sufficient.     Idem,  943. 

SALES   BY  SAMPLE. 

1  §  101  of  ch.  193,  Sess.  Acts  of  1870-71,  p.  99,  prohibits  the  sale  of 
goods  by  sample,  Ac,  by  any  person  not  a  resident  merchant,  mechanic 
or  manufacturer,  and  applies  to  citizens  of  the  state  who  are  not  mer- 
chants, &c..  as  well  as  to  citizens  of  other  states;  and  the  charge  in  the 
information,  that  the  party  is  not  a  resident  merchant,  &c.,  is  not  equiv- 
alent to  the  charge  that  he  is  not  a  resident  citizen.  The  question, 
therefore,  does  not  arise  whether  the  statute  is  in  violation  of  the  con- 
stitution of  the  United  States.     Speers'  case,  23  Gratt.,  935. 

2.  The  word  "resident"  in  the  statute,  in  connection  with  the  words 
merchant,  &c.,  does  not  impoit  a  personal  residence;  but  refers  to  the 
place  of  business;  and  any  person,  though  a  citizen  of  and  living  in 
another  state,  may  take  out  a  license  to  transact  business  as  a  mer- 
chant, &c.,  in  the  state;  and  the  statute,  therefore,  is  not  unconatita- 
tional.    Idem,  935. 
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3.  The  statute  is  not  a  regulation  of  commerce,  but  is  simply  a  reve- 
nue law.    Idem,  935. 

SAMPLE   MERCHANTS. 

1.  The  act  approved  April  30th,  1874,  in  relation  to  sample  mer- 
chants' licenses,  authorizes  a  party  who  has  obtained  a  license  to 
employ  an  agent  to  sell  for  the  principal  under  the  license.  MyerdocJCa 
case,  26  Gratt.,  988. 

SCIRE  FACIAS. 

1.  A  scire  facias  upon  a  recognizance  is  made  returnable  to  the  term 
of  the  court.  It  is  properly  placed  upon  the  docket  at  that  term. 
Bolanz  and  als.  v.  Commonwealth,  24  Gratt.,  31. 

2.  Prisoner  is  indicted  for  embezzlement,  which  is  a  felony,  and  he  is 
admitted  to  bail.  The  recogizance  is  conditioned  for  his  appearance  to 
answer  an  indictment  for  embezzlement.  The  scire  facias  upon  the 
recognizance  recites  it,  that  he  was  to  appear  *'to  answer  of  a  certain 
felony  whereof  he  stands  accused."    This  is  not  a  variance.    Idem,  31. 

STATE   GOVERNMENT. 

1.  The  present  state  government  is  not  liable  for  articles  furnished 
to  be  manufactured  in  the  penitentiary  during  the  late  war,  the  party 
furnishing  them  recognizing  the  authority  of  the  Eichmond  govern- 
ment.    Commonwealth  v.  Chalkley,  20  Gratt.,  404. 

STATUTES. 

1.  The  §  3,  article  3  of  the  constitution,  in  relation  to  juries,  con- 
strued in  Chahoon's  case,  20  Gratt.,  933;  Sands'  case,  20  Gratt.,  800. 

2.  The  act  of  1866-67,  ch.  207,  §  15,  16,  Sess.  Acts,  p.  929,  in  relation 
to  arrests  for  felony,  construed  in  Chahoon's  case,  Id.,  733. 

3.  The  act,  ch.  208,  §  34,  of  1866.67,  in  relation  to  the  discharge  of  a 
prisoner  after  three  terms,  construed  in  Sands'  case,  Id.,  800. 

4.  The  act  of  April  2,  1870,  in  relation  to  trials  for  felony,  construed 
in  BoswelVs  case,  Id.,  860. 

5.  The  act,  Code  1860,  ch,  208,  §  3,  in  relation  to  the  personal  pres- 
ence of  the  accused  at  his  trial,  construed  in  Idem,  860. 

6.  The  act  of  June  29,  1870,  Sess.  Acts  1869-70,  ch.  174,  §  6,  p.  232, 
in  relation  to  junk-dealers,  construed  in  Hirsh's  case,  21  Gratt.,  785. 

7.  The  §  14,  article  6,  of  the  constitution,  construed  in  Chahoon's  case, 
21  Gratt.,  822. 

8.  The  act,  ch.  193,  §  101,  Sess.  Acts  of  1870-71,  p.  99,  in  relation  to 
sales  oi  goods  by  sample,  construed  in  Speers'  case,  23  Gratt.,  935. 
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9.  The  act,  Code  of  1860.  ch.  194,  §  15,  16,  in  relation  to  stealing 
bank  notes,  &c.,  construed  in  Adams*  case^  23  Gratt.,  949. 

10.  The  act  ol  March  30.  1871,  Sess.  Acts  1870-71,  p.  362,  extending 
the  jurisdiction  of  police  justices  and  justices  of  the  peace  in  certain 
cases,  construed  in  Murphy's  case,  23  Gratt.,  960. 

11.  The  act,  Soss,  Acts  1866-67,  ch.  283,  §  14,  in  relation  to  larceny 
from  the  person,  construed  in  Johnson* s  case,  24  Gratt.,  555. 

12.  The  act,  Sess.  Acts  1869-70,  ch.  179,  §  10,  in  relation  to  the  county 
treasurer,  construed  in  Anables  case,  24  Gratl.,  563. 

13.  The  act  of  October  7,  1870,  amending  §  1,  ch.  12,  Code  of  1860, 
in  relation  to  testimony  of  persons  concerned  in  a  duel^  is  unconstitu- 
tional.    CuUen^s  case,  24  Gratt.,  624. 

14.  The  act.  Code  of  1873,  ch.  42,  §  22,  in  relation  to  the  public  debt, 
is  not  repealed.     Coleman* s  case,  25  Gratt.,  865. 

15.  The  constitution.  Art.  4,  §  5,  in  relation  to  the  power  of  pardon 
by  the  governor,  construed  in  Blair* s  case,  25  Gratt,,  850. 

16.  The  act,  ch.  240,  §  104,  Sess.  Acts  of  1874,  imposing  a  license  tax 
on  merchants,  is  constitutional.     Moore  dc  Ooodson*s  case,  25  Gratt.,  951. 

17.  The  constitution.  Art.  10,  §§  1  and  4,  in  relation  to  the  taxing 
power,  construed  in  Idem,  951. 

18.  The  act,  Code  of  1873,  ch.  188,  §§  14  and  24,  in  relation  to  false 
pretences,  construed  in  DulVs  case,  25  Gratt.,  965. 

19.  The  act  of  April  2,  1873,  to  define  the  jurisdiction  of  the  county 
and  circuit  courts,  construed  in  Tremaine*s  case^  25  Gratt.,  987. 

20.  The  act.  Code  of  1873,  ch.  188,  §§  1, 2, 3,  in  relation  to  house  burn- 
ing,  construed  in  Page*s  case,  26  Gratt.,  943. 

21.  The  act  of  March  27,  1874,  §  4,  in  relation  to  grand  juries,  con- 
strued in  Mesmefs  case,  26  Gratt.,  976. 

22.  The  act  of  April  30,  1874,  §  110,  in  relation  to  sample  merchants' 
licenses,  construed  in  Myerdock*s  case,  26  Gratt.,  988. 

23.  The  act.  Code  of  1873,  ch.  187,  §  1,  in  relation  to  murder  in  the 
first  degree,  construed  in  HoweWs  case,  26  Gratt.,  995. 

24.  The  act  of  April  18,  1874,  S'^ss.  Acts  of  1874,  ch.  214,  §  22,  p.  243, 
in  relation  to  the  planting  of  oysters  by  non-residents,  construed  in 
McCr^ady*s  case,  27  Gratt.,  985. 

25.  The  act.  Code  of  1873,  ch.  195,  §  15,  in  relation  to  criminal  trials, 
construed  in  Burress*  case,  27  Gratt.,  934. 

26.  The  act.  Code  of  1873,  ch.  188,  §  28,  in  relation  to  misdemeanors, 
construed  in  Smart  dh  Mc Kinney* s  case,  27  Gratt.,  950. 

27.  The  act.  Code  of  1873,  ch.  202,  §  10,  in  relation  to  juries  in  crim- 
inal trials,  construed  in  image's  case,  27  Gratt.,  954. 
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SUNDAY. 

1.  Sundaj'  is  not  to  be  counted  as  one  of  the  days  of  the  term  of  a 
conrt.     Bead's  case^  22*Gratt.,  924. 

TAXES  AND  TAXATION. 

1.  The  §  63  of  ch.  67,  Sess.  Acts  1866-67,  p.  849,  in  relation  to  assess- 
ment of  taxes  on  licenses,  is  not  in  conflict  with  the  constitution  of  Vir- 
ginia.    Commonwealth  v.  Byrne,20  Gratt.,  165. 

2.  The  state  may  enforce  the  tax  on  licenses  by  imprisonment  of  the 
delinquent  tax-payer,  when  no  personal  property  can  be  found  by  the 
oflScer  out  of  which  to  make  the  tax.     Idem,  165. 

3.  The  act  approved  April  30,  1874,  in  relation  to  sample  merchants' 
licenses,  authorizes  a  party  who  has  obtained  a  license  to  employ  an 
agent  to  sell  for  the  principal  under  the  license.  Myerdock's  case,  26 
Gratt.  988. 

VARIANCE. 

1.  Prisoner  is  indicted  for  embezzlement,  which  is  a  felony,  and  he  is 
admitted  to  bail.  The  recognizance  is  conditioned  for  his  appearance 
to  answer  an  indictment  for  embezzlement.  The  scire  facias  upon  the 
recofijnizance  recites  it,  that  he  was  to  appear  "to  answer  of  a  certain 
felony  whereof  he  stands  accused."  This  is  not  a  variance.  Bolanz  da 
als.  V.  Commonwealth,  24  Gratt.,  31. 

2.  In  a  commitment  by  a  justice  of  a  person  for  forging  an  order,  in 
setting  out  the  order  he  writes  some  words  in  full  which,  in  the  order 
as  set  out  in  the  indictment,  are  abbreviated,  as  Thomas  for  Thos.,  23 
cents  for  23c.,  respectfully  for  resp'ly.  These  are  not  such  variances  as 
require  that  the  accused  should  be  sent  back  to  a  justice  for  examina- 
tion.    Burress'  case,  27  Gratt.,  934. 

3.  An  indictment  for  forging  an  order  sets  it  nut  as  forty-seven  dollars 
and  25  c,  and  the  order  was  for  forty-seven  dollars  and  23  c.  This  is  a 
variance,  and  entitles  the  accused  to  acquittal  on  that  indictment. 
Idem,  934. 

4.  The  act,  Code  of  1873,  ch.  195,  §  15,  p.  1218,  does  not  make  a  vari- 
ance between  the  indictment  and  the  forged  paper  immaterial.  The 
accused  must  be  acquittod  on  that  ground,  if  no  other.     Idem,  934. 

5.  The  difference  between  "  account,"  as  set  out  in  the  indictment,  and 
"act,"  as  written  in  the  order,  is  not  a  material  variance,  which  will 
exclude  the  order  as  evidence.     Idem,  934. 
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UNITED  STATES  CURRENCY. 

1,  There  are  two  kinds  of  United  States  currency,  both  of  which  may 
properly  be  called  national  currency  of  the  United  States.  Of  these, 
one  consists  of  treasury  notes,  and  the  other  of  national  bank  notes. 
DulVs  case,  25  Gratt.,  965. 

VENIRE   FACIAS. 

1.  See  Criminal  Jurisdiction  and  Proceedings,  No.  6,  23. 

2.  The  venire  facias  in  the  case  having  been  issued  on  the  18th  of 
August,  1871,  properly  conformed  to  the  provitiioos  of  the  act  of  March 
29,  1871,  Sess.  Acts  1870-71,  ch.  262,  p.  357,  which  went  into  operation 
on  the  1st  of  July,  1871;  though  the  act  was  not  in  force  at  the  time  the 
prisoner  was  arretted,  committed  and  indicted.  Price's  case,  21  Gratt., 
846. 

WITNESSES. 

1.  As  a  general  rule  jurors  are  not  competent  witnesses  to  impeach 
their  verdict.     Read's  case,  22  Gratt.,  924. 

2.  When  wife  is  not  a  competent  witness  to  prove  what  her  husband 
had  stated  to  her  in  relation  to  the  conduct  of  the  prisoner  on  trial. 
See  Criminal  Jurisdiction  and  Proceedings,  No.  46,  and  Murphy's  case,  23 
Gratt.,  960. 

3.  By  the  8th  section  of  the  bill  of  rights  of  Virginia,  a  person  is  not 
only  secured  against  giving  evidence  against  himself  on  his  own  trial, 
but  he  cannot  be  required  on  the  trial  of  another  to  testify,  if  his  evi- 
dence will  tend  to  criminate  himself.     Cullen's  case,  24  Gratt.,  624. 

4.  Even  if  a  person  might  be  required  to  give  evidence  on  the  trial  of 
another  which  might  tend  to  criminate  himself,  if  the  statute  afforded 
him  a  complete  indemnity,  by  discharging  him  from  all  prosecution  for 
the  offence,  (of  which  qucere,)  the  act  of  October  7,  1870,  amending  §  1, 
ch.  12,  of  the  Code  of  1860,  does  not  afford  that  indemity;  and  there- 
fore in  requiring  any  person  engaged  in  a  duel  to  testify  against  another 
presented  for  having  fought,  &c.,  such  duel,  is  unconstitutional.  Idem, 
624. 

5.  The  facts  that  the  witness  has  testified  before  the  coroner,  and 
stated  the  facts,  does  not  deprive  him  ot  his  privilege;  and  that  havincr 
been  done  without  being  advised  of  his  privilege,  is  not  a  waiver  of  it 
by  him.    Idem,  624. 

6.  All  persons  examined  as  witnesses  must  be  fully  possessed  of  their 
understanding;  that  is,  such  understanding  as  enables  them  to  retain  in 
memory  the  events  of  which  they  have  been  witnesses,  and  gives  them 
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a  knowledge  of  right  and  wrong;  and,  therefore,  idiots  and  lunatics, 
whilst  under  the  influence  of  their  malady,  not  possessing  their  share  of 
understanding,  are  excluded.     Coleman's  ca^e,  25  Gratt.,  865. 

7.  A  witness  is  not  excluded  by  this  rule  merely  because  he  is  a 
lunatic.  That  is  not  enough  per  se  to  exclude  him;  but  he  must  at 
the  time  of  his  examinati  n  be  so  under  the  influence  of  his  malady  as 
to  be  deprived  of  that  "share  of  understanding"  which  is  necessary  to 
enable  him  to  retain  in  memory  the  events  of  which  he  has  been  a 
witness,  and  gives  him  a  knowledge  of  right  and  wrong.  If  at  that 
time  he  has  this  share  of  understanding  he  is  competent.     Idem,  865. 

8.  Of  the  competency  of  the  witness  in  such  case  the  court  is  the 
judge,  whilst  the  weight  of  the  testimony,  the  credit  to  be  attached  to 
it,  is  lefl  to  the  jury.     Idem,  865. 

9.  On  a  trial  for  forgery,  M  was  introduced  as  a  witness  by  the  com- 
monwealth, and  gave  important  testimony  against  the  prisoner.  He 
was  examined  and  cross-examined  for  two  days,  and  neither  the  counsel 
nor  the  court  suspected  he  was  deranged,  though  they  thought  ho  was 
drinking  deeply.  After  the  conviction  and  sentence  of  the  prisoner  he 
moved  for  a  new  trial,  on  the  ground  that  M  was  deranged  when  he 
gave  his  evidence;  and  it  was  proved  that  he  had  been  deranged  a  few 
days  before  the  trial,  and  within  a  few  days  after  it,  and  so  continued. 
But  the  judge  who  tried  the  prisoner  overruled  the  motion,  and  certified 
that  at  the  time  of  M's  examination  he  was  a  competent  and  proper 
witness,  and  not  laboring  under  any  mental  disability  whatever.  The 
proofs  not  showing  derangement  at  the  time  of  his  examination  as  a 
witness,  he  was  a  competent  witness;  and  the  judgment  affirmed. 
Idem,  865.  . 
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